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Pitcher  against  Livingston. 

THIS  was  an  action  of  covenant.  The  declaration  contain-  in  an  acuoii 
ed  two  counts ;  the  first  was  for  a  breach  of  the  covenant  of  {^  covSmi  of 
seisin,  the  second  for  a  breach  of  the  covenant  for  quiet  enjoy-  $eum  and  for 
ment^  contain^  in  a  deed  from  the  defendant  to  the  plaintiff,  g^  ^^^T^ 
dated  the  17th  Juney  1801 ,  for  certdn  lands  in  Qucenshirjjj  in  piainturcan  re- 
the  county  of  Washington.  The  cause  was  tried  at  the  TVashr  ^^^^^l^ 
fftg^on  circuit,  before  Mr.  Justice  IViompson,  and  a  verdict  taken  money  paid, 
for  the  plaintiff,  for  2,521  dollars  and  75  cents.  The  cove-  ^dthaSSTill 
nants  were  proved  to  have  been  broken,  and  two  questions  ejectment.  He 
were  raised  at  the  •trial ;  1.  Whether  the  plaintiff  was  enti-  [  *  2  ] 

tied  to  recover  interest  on  the  consideration  money ;  ^o*  ^^^^ 

2.  Whether  he  was  entitled  to  recover  damages  for  the  tm-  imp^lmLnut 
provements  made  by  the  plaintiff,  and  for  the  incj eased  value  of  be  bis  made. 

the  land.  createdvahuol 

The  judge  was  in  favor  of  the  plaintiff  on  the  first  question ;  ^  ^•"^'•t 
but  gave  no  opinion  on  the  second.     It  was  agreed,  that  a  ver-    t  s«e  w^  v 
diet  should  be  taken  for  the  plaintiff;  and,  if  the  court  should  ^!!^' tow 
be  of  opinion  that  the  plaintiff  was  not  entitled  to  interest,  ^JSi^^{ 
that  then  the  sum  of  183  dollars  and  75  cents  should  be  de-  jmm.  iup!9iK 
ducted  from  the  amount  of  the  verdict ;  and  that,  if  the  court 
should  be  of  opinion  that  the  plaintiff  was  not  entitled  to 
recover  for  the  improvements,  then  the  fiirther  sum  of  925  dol- 
lars should  be  deducted  from  the  verdict ;  and,  if  the  court 
should  be  of  opinion  that  the  plaintiff  was  not  entitled  to 
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ALBANY,     recover  any  thing  for  the  increased  va/tie  of  the  land,  that  then 
,J^:J^^  the  further  sum  of  750  dollars  should  be  deducted  from  t^ 

Pitcher       Verdict.  .       , 


V. 
LlTIHGSTOir. 


Foot  J  for  the  plaintiif.  I  shall  contend  that  the  plaintiff  is 
entitled  to  recover  the  improved  value  of  the  land  at  the  time 
of  eviction.  In  the  case  of  Stoats  v.  The  Executors  of  Ten 
Eyckj  (3  Ckinesy  111.  See  also  2  Mass.  Rep.  433. and  4  Dal- 
las y  441.  Bender  v.  Frombetger^  this  point  was  not  decided, 
but  still  remains  open  for  discussion. 

[Thompson,  J.  In  that  case,  the  court  decided,  that  the 
plaintiff  could  not  recover  the  increased  value  of  the  land. 
Nothing,  however,  was  said  as  to  the  improvements  made  hj 
the  purchaser.] 

The  action  of  covenant,  and  a  writ  of  warrantia  charitCy  are 
diffeient. .  The  latter  had  reference  to  th«  lime  of  the  war- 
ranty made,  and  the  compensation  consisted  in  giving  to  the 
feoffor,  lands  of  the  warrantor,  equal  in  value  to  those  from 
which  the  feoffee  was  evicted.  Where  the  feoffee  could  have 
the  benefit  of  the  writ  of  umrrmniia  <^rta,  no  action  of  cove- 
nant would  lie.  {Contyny  Cor.  A.  4.)  The  covenant  of  seisin 
[  ^  «5  ]  and  for  quiet  enjoyment  are  distinct :    the  one  relates  to  *the 

title ;  the  other  to  the  possession.  For  a  breach  of  the  former, 
the  proper  measure  of  damages  is  the  consideration  or  value 
expressed  in  the  deed ;  but,  in  regard  to  the  latter,  the  cove- 
nant cannot  be  said  to  he  broken,  until  the  grantee  is  evicted, 
and  the  damage  which  he  sustains  is  the  value  of  the  property 
at  the  time  he  is  turned  out  of  possession. 

In  the  case  of  Staats  v.  7%e  Executors  of  Ten  Eyck^  the 
plaintiff  was  allowed  to  recover,  in  addition  to  the  money  paid, 
the  interest,  and  costs  of  defending  the  action  of  ejectment^ 
including  counsel  fees.  Beneficial  improvements  arise  &om 
the  money  laid  out  on  the  land  by  the  purchaser ;  and '  he  is 
as  justly  entitled  to  recover  for  mon^y  so  laid  out,  as  for  money 
paid  to  counsel  for  defending  the  action.  The  increased 
value  of  the  farm  will  also  arise  from  the  labor  and  agricultu- 
ral improvements  of  the  grantee.  The  labor  bestowed  by  him 
is  equivalent  t6  money  laid  out  on  the  property  in  any  other 
way.  By  compensating  him  for  the  money  he  has  expended, 
in  proper,  reasonable,  and  substantial  meliorations,  he  will  re- 
ceive nothing  for  any  fanciful  or  ornamental  improvements,  or 
for  any  extraordinary  rise  in  the  value  of  the  land. 

A  court  of  chancery  will  compel  the  specific  perforoiance 
of  a  covenant  or  agreement  so  as  to  render  complete  justice 
to  the  party ;  and,  by  analogy,  a  court  of  law  ought  to  render 
the  same  justice,  by  compensating  the  party  in  damages  for 
the  non-performance  of  the  covenant.  In  the  case  of  Tay- 
lor V.  Bebary  (1  Ch.  Ca.  274.  8  CA.  Ca.  212.)  where  there  waa 
14 
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a  covenant  for  further  assurance,  the  vend<Mr  having  sold  a  bad 
title,  he  was  decreed  to  convey  a  good  title,  which  he,  after- 
wards, had  acquired,  by  the  payment  of  a  sum  of  money,  from 
the  king* 

The  covenant  for  quiet  enjoyment  was  not  broken  until  the 
eviction,  and  the  true  rule  of  damages  is  the  value  of  the 
thing  at  the  time  the  contract  is  broken. 

Slosion^  contra.  The  plaintiff,  in  this  case,  claims,  besides 
ihe  consideration  money,  the  interest,  compensation  for  the 
improvements,  and  the  increased  value  of  the  land.  The 
question  is  of  great  importance  to  the  community,  and  ^it 
was  thought  to  have  been  settled  by  the  case  of  Staats  v.  The 
Erecuton  of  Ten  Eyck.  I  shaH  endeavor  to  show,  from  au<> 
thority  and  reason,  that  the  true  and  only  measure  of  damages 
is  the  consideration  money. 

It  is  not  pretended  that  there  was  any  fraud  or  concealment 
on  the  part  of  the  vendor.  If  there  had  been,  the  vendee 
might  bring  an  action  on  the  case,  in  the  nature  of  an  action 
of  deceit.  ( C^e,  tit.  38.  c»  5.  s.  57.  1  hut.  384.  a.  n.  1.  2 
Catnes^  193.)  in  an  action  of  covenant,  ihe  plaintiff  cannot 
recover  damages  for  a  deceit.    , 

The  covenant  of  seisin  extends  to  the  whole  title,  and  is 
paramount  to  the  other  covenant,  for,  if  the  title  fails,  the  pos* 
session  will  be  lost  also.  The  covenant  of  seisin  draws  after 
it  the  covenant  for  quiet  enjoyment.  Omne  majus  continet  in 
se  minu9.  The  covenant  must  be  construed  according  to  the 
state  of  things  at  the  time  it  was  made.  The  grantor  cov- 
enants that  he  is  seised  of  the  land  then  sold,  and  that  the 
grantee  shall  enjoy  it  as  then  conveyed.  The  parties  agree 
on  the  value  of  the  land  at  the  time,  and  the  covenant  extends 
to  the  value,  as  well  as  to  the  subject  matter,  at  the  time  of 
sale.  The  subsequent  alterations  or  improvements  which  the 
grantee  may  think  proper  to  make,  form  no  part  of  the  sub- 
ject matter  of  the  contract.  The  covenant  cannot  extend  to 
the  houses  and  fences  he  may  erect,  or  to  the  dykes  and  ditches 
which  he  may  make  on  the  land.  If  a  slave  has  been  sold 
for  a  certain  price,  and  after  the  vendee  has  clothed  him  in  a 
sumptuous  livery,  the  true  owner  should  reclaim  and  take  the 
slave,  can  the  vendee  recover  any  thing  for  the  livery  ?  The 
subsequent  additions  or  improvements  fopn  no  part  of  the  sub- 
ject of  the  contract  of  sale. 

In  Davenant  v.  The  Bish&p  of  Sannoij  (S  Lefo.  68.  S.  C.  1 
Fent.  233, 924.  Bac.  Abr.  Cop.  F.)  a  covenant  to  pay  all  taxes 
during  the  tenp^  was  held  not  to  extend  to  any  new  tax  created 
by  parliament,  but  to  such  taxes  only  as  were  then  in  use ;  yet 
this  covenant  was  prospective. 

In  Speake  v.  Speake,  (1  Vem.  217.^  where  the  husband  cov* 
enanted  that  the  lands  settled  as  a  jointure,  were  of  a  specific 
value,  and  th^  court  decreed  that  the  covenant  should  be  per- 
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^"pI!^^^^^  value  at  the  time  of  the  decree. 

▼•  In  Berty  v.  DermoTj  (12  Mod.  526.)  Lord  Holt  says  that  if 

LivmiiBToir.  j^^jg  ^  ^^  ^^Yue  of  £100  a  year  be  devised  to  anotlier, 

'*  the  best  rule  of  valuation  is  to  estimate  them  at  the  value 
they  were  at  the  time  of  the  death  of  the  deviscM*." 

Where  a  man  madft  a  feoffment  in  fee,  to  hold  on  the  ser- 
vice of  paying,  at  a  certain  tune,  the  value  of  the  annual  profits 
of  the  land,  the  court  held,  that  the  value  should  be  intended 
to  be  the  value  at  the  time  the  feoffment  was  made,  and  not  as 
it  was  improved  by  succession  of  time.  (2  Leo.  147.  3  Leo. 
1 14.)  This  was  a  covenant  in  regard  to  annual  profits,  and  sev- 
eral hundred  years  had  intervened  between  tne  time  of  the 
feofiment  and  that  of  bringing  the  action,  and  the  annual  value 
had  greatly  increased.  The  court  very  properly  looked  to  the 
state  of  things  at  the  time  of  the  feofiment,  without  regarding 
any  subsequent  fluctuations  in  the  value. 

The  ancient  distinction  between  a  covenant  and  a  writ  of 
warrantia  charttB,  arose  from  the  little  vajpie  of  money  at 
that  time  compared  with  land,  and  when  money  was  regard- 
ed as  no  equivalent  for  land.  It  cannot  apply  at  the  present 
day,  when  real  estate  is  less  respected,  and  the  party  is  allow- 
ed a  compensation  in  money.  In  case  of  a  warranty,  the  ten- 
ant was  to  receive  lands  of  the  warrantor  equal  in  value  at 
the  time  the  warranty  was  made.  {Glantf.  lib.  3.  c.  4.  JF7e- 
ta,  lib.  6.  c.  23.  s.  2.)  And  where  he  had  no  lands  in  the 
same  county,  an  extent  issued  to  ascertain  the  value.  {Fltta^ 
lib.  6.  c.  23.  s.  3, 4.)  The  point  was  expressly  decided  in  the 
Feor-jBooXr,  30  Ed.  III.  14  b.  that  where  a  person  enters  into  a 
general  warranty,  he  shall  recover  in  value,  according  to  the 
value  at  the  time  he  entered  into  the  warranty.  (2  Roll.  Abr. 
772.  (T)  773.  (U)  19  flen.VI.  46. 61 .)  The  same  principle  was 
recognized  in  Humphreys  v.  Knight.  (Oo.  Car.  456.^  It  is 
also  to  be  found  in  6  Ed.  II.  187.;  and  the  decision  is  com- 
mented upon  by  Mr.  Justice  Livingstoriy  in  giving  his  opinion 
In  Staats  v.  Ten  Eyck^  and  such  has  been  the  uniform  rule  in 
England  since  the  reign  of  Henry  II. 

If  any  one  ought  to  pay  for  the  increased  value  of  the  land, 
1*6]  or  the  improvements,  it  should  be  the  person  who  ^recovers 

the  possession,  for  he  alone  is  benefited.  The  covenantor, 
who  has  acted  innocently  and  bona  fide^  ought  not  to  be  made 
liable  beyond  the  consideration  money,  or  the  value  at  the 
time  of  the  conveyance.  Any  argument  derived  from  the 
hardship  of  the  case,  is  as  strong  in  favor  of  the  grantor  as 
the  grantee.  If  all  improvements  are  to  be  paid  for,  there 
can  be  no  certain  measure  of  damages,  nor  any  limitation  as 
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to  the  extent.  The  rule  of  the  civil  law,  which  limited  the 
recovery  to  double  the  value  of  the  land,  was  manifestly  ar- 
bitrary a^d  imjust.  To  adopt  any  other  rule  than  the  one 
taken  by  the  court  in  the  case  of  Staats  v.  Ten  Eyckj  would 
prove  ruinous  in  the  extreme. 

Van  Ness,  J.  Although  it  is  not  expressly  stated  in  the 
case,  I  shall  assume  the  fa<jjt  to  be,  that  the  declaration  con- 
tains a«  averment  that  the  plaintiff  had  been  evicted,  in  con- 
sequence of  a  total  failure  of  the  title  derived  to  him  under 
the  deed  from  the  defendant.  This  fact  being  assumed,  there 
is  no  difference  between  the  present  case  and  that  of  Staats 
V.  The  Executors  of  Ten  Eyck,  (3  Caines^  111.)  except  that, 
in  this  case,  beneficial  improvements  have  been  made  by  the 
plaintiff  upon  the  property,  the  value  of  which  he  contends 
he  is  entitled  to  recover.  The  case  just  mentioned  is  among 
the  most  important  and  interesting  of  any  that  have  ever  been 
brought  before  this  court  for  decision ;  and,  accordingly,  it 
appears  to  have  received  the  most  deliberate  consideration. 
I  not  only  submit  to  the  aaithority  of  that  case,  but  I  take  this 
occasion  to  express  my  perfect  acquiescence  in  the  reasons 
apoD  which  the  determination  of  it  appears  to  have  proceed- 
ed. The  covenants  upon  which  the  breaches  were  assigned 
in  that  case,  were  the  same  as  in  the  present,  viz.  the  cove- 
nant of  seisin,  and  for  quiet  enjoyment.  The  court  decided, 
that  the  damages,  which  the  plaintiff  was  entitled  to  recover, 
were  to  be  limited  to  the  consideration  expressed  in  the  deed, 
with  the  interest  thereon,  and  the  costs  of  suit  attending  the 
eviction.  But  in  addition  to  the  sum  which  the  plaintiff, 
according  to  this  rule,  would  recover,  he  contends  that  the 
defendant  is  *bound  to  indemnify  him  for  the  loss  of  his  im- 
provements. These  are  estimated  at  925  dollars;  and  th^ 
only  point  lefl  open  to  discussion,  is,  whether  he  has  a  legal 
right  to  demand  this  sum. 

In  Staats  v.  The  Executors  of  Ten  EycJCj  the  court  deter- 
mined that  the  plaintiff  was  not  entitled  to  recover  any  dam- 
ages on  account  of  any  increased  value  of  the  land.  Here  a 
distinction  is  attempted  to  be  made  between  an  appreciation 
of  the  land  itself,  and  that  appreciation  of  it  which  is  pro- 
duced by  the  erection  of  buildings,  or  the  labor  bestowed  upon 
it  in  clearing  and  cultivating :  a  very  nice,  and,  as  I  appre- 
hend, a  speculative  distinction,  to  which  it  would  be  difficult, 
if  not,  in  most  cases,  impossible,  to  give  any  practical  effect, 
without  danger  of  the  most  flagrant  injustice.  The  reason- 
mg  of  the  judges,  whose  opinions  are  reported  in  the  case 
alluded  to,  goes  very  far,  if  not  conclusively,  to  prove,  that  such 
a  distinction  is  utterly  without  foundation.  The  admission 
that  it  might  possibly  exist,  has  probably  given  rise  to  this 
action,  which,  otherwise,  I  believe,  would  not,  afler  that  de- 
cision, have  been  brought.    One,  and  perhaps  the  principal 
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reason,  why  the  increased  value  of  the  land  itself  cannot  be 
recovered,  is  because  the  covenant  cannot  be  construed  to  ex- 
tend to  any  thing  beyond  the  subject  matter  of  it,  tHkt  is,  the 
land,  and  not  to  the  increased  value  of  it,  subsequently  arising 
from  causes  not  existing  when  the  covenant  was  entered  into. 
For  the  same  reason,  the  covenantor  ought  not  to  recover  for 
the  improvements ;  for  these  are  no  more  the  subject  matter 
of  the  contract  between  the  parti^,  than  the  increased  value 
of  the  land.  The  doctrine  contended  for  by  the  pliintitTs 
counsel  is,  that  the  damages  sustained  by  the  covenantee  at 
the  time  of  the  eviction,  ought  to  be  the  measure  of  compen- 
sation. Most  clearly,  then,  the  increased  value  of  the  land  is 
as  much  within  the  reason  of  this  rule  as  the  improvements  ; 
and  upon  the  same  principle  that  the  covenantee  is  entitled  to 
the  one,  he  is  to  the  other. 

*But  if  the  value  at  the  time  of  eviction  is  to  be  the  meas- 
ure of  damages,  upon  what  principle  is  the  consideration  and 
interest,  as  such,  recoverable  in  addition  to  the  improvements  f 
These  must  be  laid  out  of  view ;  and  the  then  value  be  ascer- 
tained without  reference  to  them.  Besides,  if,  in  determining 
the  rule  of  damages,  the  increase  of  value  is  to  be  taken  into 
view,  by  parity  of  reasoning,  it  would  be  proper,  and  what 
would  be  required  by  a  just  reciprocity,  to  take  into  consider- 
ation any  contingent  diminution  of  value.  {Ersk.  Inst.  206.) 
But  this  has  never  been  heard  of,  nor  pretended.  No  such 
principle  is  to  be  found  in  the  common  law,  notwithstanding 
thesQ  covenants  have  been  in  use  upwards  of  two  hundred 
years.  I  think  this  circumstance  affords  an  argument  against 
the  measure  of  damages  insisted  upon  by  the  plaintiff,  and 
which,  of  itself,  is  nearly  decisive,  that  the  rule  is  witliout 
legal  foundation. 

In  illustration  of  my  opinion  on  this  part  of  the  argument, 
I  will  state  a  case.  A.  gives  a  conveyance,  containing  cove- 
nants of  seisin  and  for  quiet  enjoyment,  of  a  house  and  lot. 
The  house  constitutes  two  thirds  of  the  whole  value.  The 
house  is  afterwards  burnt.  Then  the  grantee  is  evicted  for  a 
failure  of  the  grantor's  title.  He  then  resorts  to  both  his  cov- 
enants, which,  of  course,  are  broken,  for  indemnity.  What 
would  be  the  measure  of  damages  f  the  value  of  the  lot  at 
the  time  of  eviction,  being  one  third  of  what  the  whole  cost 
him ;  or  the  value,  as  ascertained  and  agreed  upon  by  the 
deed  itself.^  No  doubt,  the  latter.  Whenever  the  ^grantee's 
title  has  proved  to  be  entirely  defective,  and  there  is  an  evic- 
tion consequent  thereon,  the  grantee  has  a  right  to  rescind 
the  contract,  and  then,  as  in  other  cases  depending  on  the 
same  principle,  he  recovers  back,  upon  his  covenants,  what 
he  has  paid,  with  the  interest.  (1  H.  BL  17.  Fielden  v.  Star- 
kin.    2  W.  Bl  1078.  Flureau  v.  nomhill) 

In  the  case  just  put,  I  have  supposed,  that  both  the  cove- 
nants of  seisin  and  for  quiet  enjoyment  were  broken,  and  that 
18 


OP  THE  STATE  OF  NEW-YORK. 


•9 


breaches  for  both  were  duly  assigned  ;  and  I  have  shown  that, 
if  the  value  of  the  property  at  the  time  of  *eviction  is  to 
be  the  measure  of  damages,  it  necessarily  follows,  that  such 
diminished  value  is  all  which  ought  to  be  recovered.  It  is 
conceded,  tfeat,  upon  the  covenant  of  seisin  only,  the  recov- 
ery is  to  be  confined  to  the  consideration  and  interest.  On 
the  covenant  for  quiet  enjoyment,  therefore,  the  plaintiff  must 
rely,  to  recover  compensation  for  his  improvements.  Let  us, 
then,  examine  whether,  consistently  with  certain  fixed  legal 
principles,  the  covenantee  can  recover  a  greater  sum  of  dam- 
ages in  any  case  under  the  covenant  for  quiet  enjoyment,  than 
under  the  covenant  of  seisin. 

An  eviction  must  be  shown  before  a  suit  can  be  maintained 
on  the  former  covenant.  Not  so,  however,  as  to  the  latter ; 
for  that  is  broken,  if  the  grantor  has  no  title,  the  moment  the 
deed  is  delivered ;  and  the  grantee  has  an  immediate  right  of 
action.  Whenever  the  eviction  is  occasioned  by  a  total  want 
of  title  in  the  grantor,  then  both  the  covenants  of  seisin  and 
for  quiet  enjoyment  are  equally  broken  ;  arid  the  grantee  has 
his  remedy  on  both.  If  he  proceeds  upon  the  first,  he  shall 
recover  the  consideration  expressed  in  the  deed,  and  the  inter- 
est. But  if  he  proceeds  upon  the  last,  it  is  said  he  shall  recover 
according  to  the  value  at  the  time  of  eviction ;  and,  as  I  have 
before  remarked,  he  must  be  content  to  recover  according  to 
the  then  value,  even  though  it  amounts  to  one  half  only  of  the 
consideration  expressed  in  the  deed. 

The  case  would  then  stand  thus.  When  the  deed  contains 
both  these  covenants,  if  the  property  at  the  time- of  eviction 
be  worth  one  half  of  the  consideration  and  interest,  the  grantee 
may,  notwithstanding,  upon  the  covenant  of  seisin,  recover 
the  whole  consideration  and  interest.  But  if  the  property  hap- 
pen to  be  worth  double  the  consideration  money  and  interest, 
by  reason  of  the  improvements  made  thereon,  he  may  waive 
the  covenant  of  seisin,  and  resort  to  the  covenant  for  quiet  en- 
joyment ;  and  thus  recover  the  whole  amount.  Can  this  be 
possible  ?  It  app>ears  to  me,  *that,  to  give  such  an  effect  to 
these  covenants,  is  not  reconcilable  with  any  principle  of  law 
or  justice. 

My  understanding  of  the  nature  of  these  covenants,  when 
both  are  contained  in  the  same  deed,  is  this :  That  the  cove- 
nant of  seisin,  which  relates  to  the  title,  is  the  principal  and 
superior  covenant,  to  which  the  covenant  for  quiet  enjoyment, 
which  goes  to  the  possession,  is  inferior  and  subordinate.  And 
I  am  not  aware  that  a  case  can  possiblv  occur,  where  the  gran- 
tor can  recover  a  greater  amount  in  damages  for  the  breach 
of  the  latter,  than  of  the  former ;  though  there  are  many  cases 
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where  he  may  recover  less.  The  suit  here  ^s  brought  upon 
both  covenants ;  and  both,  in  consequence  of  the  total  failure 
of  the  defendant's  title  and  the  eviction,  have  been  broken. 
The  plaintiff,  accordingly,  has  a  right  to  recover  on  both ;  but 
as  the  amount  of  the  recovery  would,  according  to  my  ideas, 
be  the  same  on  each,  he  must  elect  on  which  oi  them  he  means 
to  rely,  and  take  nominal  damages  on  the  other.  The  plain- 
tiff is  entitled  to  but  one  satisfaction,  and  be  has  his  remedy 
on  either  of  the  covenants,  at  his  election,  to  obtain  it..  It  will 
hardly  be  said,  that  he  can  have  judgment  for  the  same  sum  on 
both  the  covenants. 

The  covenant  against  encumbrances  stands  upon  a  different 
footing,  and  is  governed  by  different  principles.  That  is  strict- 
ly a  covenant  of  indonmity ;  and  the  grantee  may  recover  to 
the  full  extent  of  any  encumbrances  upon  the  laud,  which  he 
shall  have  been  compelled  to  discharge.  But  even  there  it  will 
be  found,  that  the  same  rule  prevails,  in  fixing  the  amount  of 
damages,  as  in  actions  upon  the  covenants  of  seisin  and  for 
quiet  enjoyment :  that  is,  the  party  recovers  what  he  has  paid, 
with  the  interest,  and  no  more. 

But  1  consider  the  question  arising  in  this  cause  as  set- 
tled by  authority;  and  that,  according  to  established  rules 
of  law,  the  plaintiff  is  not  entitled  to  any  thing  more  than 
the  value  of  the  land,  as  settled  by  the  consideration  in  the 
deed. 

*In  suits  upon  the  ancient  covenant  of  warranty,  beyond  all 
dispute,  the  recovery  was  restricted  to  the  value  of  the  land 
at  the  time  of  making  the  covenant.  Cases  have  occurred, 
in  which  the  value  of  |he  land  has  been  enhanced  by  subse- 
quent beneficial  improvements ;  but  the  rule  as  to  the  extent 
of  satisfaction,  has  continued  inflexibly  the  same,  without 
regard  to  the  increased  value,  by  whatever  cause  it  may 
have  been  produced.  A  personal  action  will  not  lie, 
on  the  covenant  of  warranty,  upon  the  eviction  of  the  free- 
hold; (Bac.  Abr.  tit.  Co9.  C)  and  for  which  reason, 
upon  tiie  introduction  of  alienations  by  bargain  and  sale, 
new  covenants  were  devised,  but  solely  for  the  purpose  of  se- 
curing to  the  bargainee  the  personal  responsibility  of  the  bar- 
gainor, in  case  of  a  failure  of  his  title.  I  think  I  am  warrant- 
ed in  saying,  that  it  never  was  designed,  by  the  insertion  o[ 
these  covenants,  to  establish  any  other  rule  of  damages  than 
what  previously  existed ;  because  there  is  nothing  in  Uie  terms 
of  the  covenants,  from  which  an  intention  to  extend  the  liabil- 
ity of  the  covenantor  can  be  inferred ;  but  the  contrary  is  to 
be  presumed,  as  not  a  single  case  is  to  be  found  where  such  a 
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consthiction  of  these  covenants,  which  were  in  a  great  meas- 
ure substituted  for  the  covenant  of  warranty,  has  ever  obtain- 
ed. The  covenant  for  quiet  enjoyment,  as  I  have  before  re- 
marked, is  that  upon  which  compensation  for  the  improvements 
is  to  be  recovered,,  if  at  all.  This  covenant  has  a  more  strict 
analogy  to  the  ancient  covenant  of  warranty,  than  any  of  the 
other  modern  covenants.  If,  then,  on  the  covenant  of  war- 
ranty, the  satisfaction  recovered  in  land  was  to  be  equivalent  to 
the  value  of  the  lands  granted,  as  it  existed  at  the  time  when 
the  covenant  was  made,  I  do  conceive,  that  we  are  bound  to 
adopt  a  correspondent  rule,  when  satisfaction  is  sought  to  be 
recovered  in  money,  in  a  personal  action,  on  the  covenant  for 
quiet  enjoyment. 

Such  a  rule,  moreover,  I  consider  to  be  conformable  to  the 
intention  of  the  parties.  I  question  if  one  grantor  out  of  ten 
thousand  enters  into  these  covenants  with  the  remotest  belief, 
that  he  is  exposing  himself  and  his  posterity  *to  the  ruinous 
consequences,  which  would  result  from  the  doctrine  contend- 
ed for  by  the  counsel  for  the  plaintiff.  By  giving  this  doc- 
trine our  sanction,  we  should,  in  my  apprehension,  create  a 
most  unexpected  and  oppressive  responsibility,  never  contem- 
plated by  the  parties,  and  inflict  an  equally  unmerited  punish- 
ment upon  grantors  acting  with  good  faith,  and  having  a  per- 
fect confidence  in  the  validity  of  their  title  to  the  land,  which 
they  have  transferred  for  what  it  is  reasonably  worth. 

If  any  imposition  is  practised  by  the  grantor,  by  the  fraudu- 
lent suppression  of  truth,  or  suggestion  of  falsehood,  in  relation 
to  his  title,  the  grantee  may  have  an  action  on  the  case,  in  the 
nature  ofa  writ  of  deceit ;  and  in  such  action  he  would  re- 
cover to  the  full  extent  of  his  loss.  (^Har,  and  But.  Notes  to  Co. 
Liu.  384.  a.  tit.  Warranty.  1  Fonb.  Eq.  366.  1  Com.  Dig.  236, 
A.  8.) 

I  am  aware  that  it  is  difficult  to  lay  down  any  general  rule  on 
this  subject,  wholly  free  from  objection.  This  is  a  difficulty 
which  has  been  felt  by  the  profoundest  jurists  in  all  ages.  I 
think,  however,  that  the  rule  of  the  common  law,  which  obliges 
the  grantor,  when  he  believes  he  has  a  valid  title,  and  acts  with- 
out fraud,  to  refund  what  he  has  received,  with  the  interest,  is  as 
equitable  as  any  that  has  ever  been  established ;  and  that  this 
is  all  which,  upon  principles  of  the  most  rigorous  justice,  ought 
to  be  exacted  from  him. 

My  opinion,  therefore,  is,  that,  in  this  case,  the  plaintiff  is 
entitled  to  recover  the  consideration  money  expressed  in  the 
deed,  with  the  interest,  and  the  costs  of  suit  following  the  evic- 
tion, and  no  more. 

Spencer,  J.  It  is  submitted  to  the  court,  by  the  case  made 
and  argued  in  this  cause,  what  is  the  correct  rule  of  damages, 
upon  covenants  of  seisin  and  for  quiet  enjoyment,  contained  in 
a  deed  conveying  lands,  in  a  case  where  the  grantee  has  made 
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improvements,  and  where  the  ^aSue  of  the  land  has  appreciat- 
ed. It  is  also  made  a  question,  whether  *the  plaintiff  is  enti- 
tled to  recover  interest  on  the  consideration  money  paid  for 
the  lands. 

It  is  to  be  re^tted,  that  the  case  is  so  loose  in  several  re- 
spects. It  IS  fair,  however,  to  infer  from  the  case  as  it  stands, 
and  as  it  was  argued,  that,  in  point  of  fact,  both  covenants  were 
broken ;  that  the  plaintiff  was  evicted  for  defect  of  title  in  the 
defendant,  and  that  the  plaintiff  had  made  improvements,  in 
the  usual  course  of  agriculture,  on  the  lands  conveyed  by  the 
defendant  to  him,  of  a  substantial  kind,  to  the  value  of  925 
dollars. 

The  case  of  Staats  v.  The  Erecutars  of  Ten  Eyck  (3  Caines^ 
112.)  decides  two  of  the  questions  which  arise  out  of  this  case. 
In  that  case,  though  the  value  of  the  land  had  increased  by  ex- 
trinsic causes,  the  plaintiff  was  allowed  to  recover  only  the  con- 
sideration paid,  with  the  interest,  costs,  and  counsel  fees.  The 
interest  was  allowed,  because  the  purchaser  was  subject  to  an  ac- 
tion for  the  mesne  profits ;  and  in  the  present  case  it  is  to  be 
intended,  that  the  plaintiff  is  liable  to  pay  them  to  the  person  who 
has  the  title,  and  consequently  it  is  to  be  allowed.  It  will  be  seen, 
that  these  two  questions  have  received  a  similar  determination 
in  the  Supreme  Judicial  Court  of  ilfcu5acAu9«^/5.  (2  Mass.  Rep. 
433.  Marston  v.  Hobbs.)  In  the  case,  before  cited,  of  Staats 
V.  2%c  Executors  of  Ten  Eyck^  the  court  expressly  reserved 
its  opinion,  upon  a  case  like  the  present,  where  beneficial  im- 

firovements  have  been  made  on  the  premises  afler  the  purchase, 
t  was  then  considered,  that  there  might  be  a  difference  be- 
tween the  case  of  the  rise  in  value  by  the  natural  apprecia- 
tion of  lands,  depending  in  a  great  measure  on  ideal  worth, 
and  the  case  of  improvements  of  a  beneficial  kind. 

This  question  I  do  not  think  has  been  settled  in  the  English 
courts.  It  has  never  been  decided  in  our  own,  and  consequent- 
ly it  appears  to  me,  that  we  are  at  full  liberty  to  fix  a  rule, 
which  shall  bear  analogy  to  other  cases,  and  attain  complete 
justice  between  the  parties.  I  cannot  pretend  to  say,  that  the 
rule  which  I  shall  lay  down  will  be  free  from  objection,  when 
applied  to  all  cases ;  and  I  am  not  sensible  that  any  general 
rule,  in  almost  any  given  case,  will  invariably  *be  free  from  ex- 
ception. It  is  the  very  nature  of  general  rules,  sometimes  to 
operate  harshly  ;  but  the  necessity  of  a  fixed  standard  of  justice 
is  of  more  imjjortance  to  the  interests  of  men,  than  one  that  is 
capricious  and  fluctuating. 

It  has,  I  think,  been  erroneously  said,  that  the  defect  of  title  is 
a  case  of  mutual  error;  on  the  contrary,  from  my  observation 
and  knowledge  of  the  sale  of  lands,  I  think  the  defect  of  title 
is  a  matter  generally  and  almost  universally  in  the  peculiar 
knowledge  of  the  vendor.  It  is  a  rare  case  for  a  purchaser  to 
investigate  the  seller's  title ;  and  in  most  cases,  it  is  impossible. 
The  buyer  relies  on  the  allegations  of  the  vendor,  on  his  appa- 
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rent  resp«>nsibility  to  reimburse  in  case  of  eviction,  upon  his 
possession  of  the  property,  and  emphatically  on  his  covenants 
of  title  and  for  quiet  enjoyment.  These  covenants,  whenever 
they  occur  in  a  deed,  seem  to  me  to  indicate,  beyond  all  ques- 
tion, that  the  purchaser  did  not  mean  to  rely  on  the  title  of  the 
vendor  alone,  but  that  he  meant  to  have  his  personal  liability 
as  his  guaranty.  The  language  of  the  vendor  corresponds  with 
that  of  the  purchaser,  and  holds  out  the  idea  that  he  had  sold 
the  land  at  his  own  peril,  and  that  he  would  warrant  it  to  be 
his.  Extravagant  cases  have  been  put  hypothetically,  to  show 
the  enormous  injustice  of  the  rule,  that  the  vendor  must  be  an- 
swerable for  improvements.  It  has  lM3en  asked,  if  a  piece  of 
land  thus  sold,  with  covenants,  should  become  the  site  of  a 
flourishing  city,  what  fortune  could,  under  a  rule  allowing  for 
improvements,  withstand  ruin  ?  It  may  be  retorted  to  such  a  ques- 
tion, What  is  to  become  of  the  industrious  citizen  or  mechanic, 
who  has  spent  his  hard  earnings  in  erecting  his  little  house  or 
workshop,  relying  on  the  covenant  in  his  deed,  if  he  can  only 
get  back  his  purchase-money  and  interest  ?  It  is  not  fair,  how- 
ever, to  test  a  rule  by  extreme  cases.  To  settle  a  general  rule 
wisely  and  equitably,  we  should  have  an  eye  to  cases  which 
generally  occur,  and  not  be  startled,  on  the  one  hand  or  the 
other,  by  those  occurrences  which  arc  rare  and  few.  In  gene- 
ral, the  defect  of  title  happens  in  sales  between  man  and  man, 
*where  the  improvements  are  of  the  ordinary  and  beneficial 
kind.  If  the  improvements  are  merely  to  gratify  the  eye  of 
the  individual,  and  to  pamper  his  vanity  and  pride,  a  jury  would 
be  warranted  to  take  those  things  into  consideration  in  their 
assessment  of  damages. 

I  lay  it  down  as  a  rule,  which  cannot  require  much  illustra- 
tion to  enforce  it,  on  the  score  of  analogy  and  justice,  that,  in 
actions  for  a  beach  of  covenant,  the  damages  are  to  be  esti- 
mate J  according  to  the  value  of  the  thing,  when  the  covenant 
was  broken.     Thus,  in  a  covenant  for  the  delivery  of  specific 

Eroperty  at  a  given, day,  in  case  of  a  failure,  the  rule  invaria- 
ly  is,  to  allow  in  damages  the  value  of  the  thing  on  tlie  day 
it  ought  to  have  been  delivered,  and  when  the  covenant  was 
broken.  So,*  also,  on  contracts  for  the  delivery  of  stock,  the 
value  at  the  time  it  ought  to  have  been  delivered,  and  even  at 
the  time  of  trial,  has  been  the  criterion  of  damages.  (2  Burr* 
1010.  1  Str.  406.  2  East,  211.)  (a)  In  the  present  case,  the 
defendant  covenanted  that  the  plaintiff  should  quietly  enjoy  the 
land  sold.  This  covenant  was  violated,  when  the  plaintiff  was 
evicted  ;  and  he  has  lost,  by  the  breach  of  the  covenant,  not  only 
the  quiet  enjoyment  of  the  land,  but  the  usufruct  of  those  erections 
and  improvements,  without  which,  it  is  fair  to  say,  that  the  land  it- 
self could  not  have  been  enjoyed,  agreeably  to  the  intention  of  the 
parties.  It  necessarily  follows  that,had  the  defendant  kept  his  cove- 

(a)  7  Cow.  Rep.  687.    Shepherd  T.  Ham^^on^  3  Wheal.  R^.  200.    Dauglaes  t. 
UAUisUt,  \\  Craiuh,  296. 
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nant  and  allowed  the  plaintiff  to  enjoy  the  premises  sold,  ho 
would  not  have  been  deprived  of  those  improvements  made 
on  the  thing  itself,  the  making  of  which  was  an  inducement  to 
the  purchase.  How  it  can  be  called  a  severe  doctrine  to  com- 
pel the  vendor  to  respond  in  damages  for  ordinary  and  neces- 
sary improvements,  I  confess  myself  incapable  of  perceiving, 
when  he  has  undertaken,  for  a  price  paid,  to  assure  to  the  ven 
dee  the  validity  of  his  title.  Very  often,  and  perhaps  gene- 
rally, there  is  a  want  of  due  caution  on  the  part  of  a  vendor, 
who  sells  without  title ;  and  not  unfrequently  there  is  a  mix- 
ture of  fraud,  which  sets  detection  at  defiance.  The  rule  I  have 
advanced,  whilst  it  will  restore  to  the  innocent  *  vendee  no 
more  than  he  has  actually  lost,  will  induce  greater  caution  in 
sellers,  who,  if  responsible  only  for  the  principal  and  interest, 
will  find  the  selling  of  land  without  title  an  easy  and  excellent 
method  of  raising  money,  instead  of  resorting  to  borrowing. 

It  follows,  from  the  view  I  have  taken  of  this  question,  thai 
the  plaintiff,  under  the  covenant  for  quiet  enjoyment,  may  re- 
cover the  improvements ;  and  that  under  the  covenant  of  seisin 
he  could  not,  unless  the  grantee  was  seised  by  virtue  of  the 
deed,  and  has  been  evicted  under  a  title  paramount.  I  have 
not  entered  into  any  examination  of  the  ancient  method  of  pro- 
ceeding under  the  warrantia  chartay  and  the  rule  which  ob- 
tained in  such  case,  under  the  writ  of  cape  ad  valcntiam ;  be- 
cause the  covenants  of  warranty  were  then  considered  as  real 
covenants  binding  only  on  the  grantor  and  his  heirs.  It  has, 
however,  been  urged  that  the  introduction  of  the  covenants  of 
seisin  and  for  quiet  enjoyment,  were  substitutes  for  the  cove- 
nant of  warranty,  and  that  the  same  rule  ought  to  follow  the 
substituted  covenants.  It  appears  to  me  much  more  proper 
to  consider  the  introduction  of  personal  covenants  in  the  alien- 
ation of  real  propeicy,  as  immediately  assimilating  themselves 
to  other  personal  covenants  and  contracts,  and  as  subject  to 
the  same  rules  of  construction,  and  the  same  rule  of  damages, 
whenever  they  are  broken.  If  so,  the  covenant  for  quiet  en- 
joyment was  not  broken  until  the  eviction,  and  the  rule  of 
damages  would  be  the  property  lost  at  the  time,  which  would 
include  the  price  paid  for  the  land,  and  the  value  of  those 
erections  and  improvements  which  had  been  added  at  the 
plaintiff's  expense.  It  is  supposed,  that  though  the  covenants 
of  seisin  and  for  quiet  enjoyment  are  distinct,  and  regard  dif- 
ferent objects,  yet  that  where  the  first  fails,  the  latter  is  merged 
in  it.  This  principle  strikes  me  as  illogical,  and  unfounded 
in  authority. 

There  are  authorities  {Freem.  450.  pi.  612.  6  Vin.  426.  pi. 
20.  Ibid.  476.  pi.  4.J  which  show,  that  where,  in  a  deed,  a 
man  covenants  that  ne  hath  a  good  right  to  convey,  &c.,  and 
that  the  party  shall  quietly  enjoy,  one  covenant  goes  to  the 
title,  and  the  other  to  the  possession.  And  why  a  person  who 
[*17  ]  has  broken  two  distinct  agreements,  should  protect  *  himself 
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from  a  responsibility  on  both,  and  be  liable  only  on  the  least 
extensive  one,  surpasses  iny  powers  of  comprehension.  A  case 
has  been  mentioned  as  decided  in  the  Supreme  Court  of  jPcnn- 
tylvania,  (4  DaL  436.)  as  bearing  on  the  present ;  it  will  be 
found  to  have  been  on  the  mere  covenant  of  seisin,  and  power, 
ike.  to  convey  in  fee.  The  rule  I  have  adopted  meets  that 
case,  and  is  reconcilable  with  it ;  for  there  the  covenant  was 
broken  as  soon  as  it  was  made,  and  the  damages  then  sustain- 
ed were  the  consideration  money  and  interest.  * 

Kent,  Ch.  J.  The  declaration  in  this  case  is  upon  two  dis- 
tinct covenants  in  the  deed,  to  wit,  the  covenant  of  seisin,  and 
the  covenant  for  quiet  enjoyment ;  and  the  verdict  was  taken 
for  the  plaintiff,  subject^to  the  opinion  of  the  court,  as  to  the 
rule  of  damages.  We  must  take  it  for  granted  upon  this  case, 
and  so  it  seems  to  have  been  understood  and  admitted  upon 
the  argument,  that  both  covenants  were  broken,  and  the  ques- 
tion, then,  is.  What  is  the  measure  of  damages,  when  the  two 
covenants  are  the  subject  of  one  action,  and  a  breach  of  each 
has  been  duly  assigned  and  proved.^ 

The  case  of  Staats  v.  The  Executors  of  Ten  Eyck  goes  very 
&i  towards  a  decision  of  this  questioTi.  That  was  a  suit  upon 
the  same  covenants,  and  a  breach  of  both  was  admitted.  The 
point  submitted  was  the  rule  of  damages,  "under  the  cove- 
nants mentioned  in  the  deed.  The  court  adjudged  that  the  rule 
of  damages  was  the  consideration  money  and  interest;  and  I 
observed,  in  giving  my  opinion  in  that  case,  that  the  covenant 
for  quiet  enjoyment  ceuld  have  no  greater  operation,  as  to  dam- 
ages, than  the  covenant  of  seisin.  Mr.  Justice  lAvingston^  who 
also  gave  his  opinion,  was  silent  upon  that  point ;  but  it  was 
a  necessary  consequence  of  the  judgment  of  the  court,  that 
the  increased  value  of  the  land  could  not  be  recovered  under 
either  of  those  covenants.  The  doctrine  that  the  measure  of 
damages,  under  the  covenant  for  quiet  enjoyment,  is  to  *^be 
computed  from  the  time  of  eviction,  and  to  include  the  then 
value,  even  when  the  title  has  totally  failed,  and  the  covenant 
of  seisin  broken,  cannot  possibly  be  reconciled  with  that  de<*is- 
ion.  I  do  not  wish,  however,  to  rest  my  opinion  in  this  case 
solely  upon  that  authority.  As  the  question  is  of  great  impor- 
tance, I  am  content  to  re-examine  it  at  large. 

What  would  be  the  rule  of  damages  under  a  covenant  for 
quiet  enjoyment,  if  a  breach  of  that  covenant  was  shown  which 
did  not  amount  to  a  breach  of  the  covenant  of  seisin,  or  if  that 
covenant  stood  alone  in  a  deed,  unaccompanied  with  the  cov- 
enant of  seisin,  is  not  a  point  at  present  before  us.  If,  how- 
ever, it  stood  alone  in  a  deed,  I  should  think,  as  at  present  ad- 
vised, that,  upon  a  total  fidlure  of  title,  the  damages  would  be 
the  same  as  in  the  covenant  of  seisin,  and  no  more ;  for  the 
analogy  is  very  close  between  that  covenant  and  the  ancient 
warranty.     But  when  the  covenant  for  quiet  enjoyment  follows 
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a  covenant  of  seisin  in  the  same  deed,  the  intent  of  the  instru* 
ment,  taken  together,  appears  manifestly  to  be,  that  the  one 
covenant  is  merely  auxiliary  to  the  other,  as  the  one  covenant 
relates  to  the  title,  and  the  other  refers  to  the  future  enjoy- 
ment of  that  title.  The  covenant  for  quiet  enjoyment  re- 
spects the  possession  merely,  and  it  would  seem  to  be  un- 
reasonable and  very  inconsistent,  for  the  plaintiff  to  recov- 
er under  one  covenant  the  whole  value  of  the  estate,  as  it 
was  intended  to  be  conveyed,  and  under  another  covenant  in 
the  same  deed,  distinct  and  increased  damages,  because  he  was 
not  permitted  to  enjoy  that  estate.  These  covenants  must  be 
taken  in  connection,  to  ascertain  their  import  The  covenant 
for  further  assurance  is  one  of  these  secondary  covenants,  and 
if  the  grantor  had  no  title,  and  the  value  of  the  land  was  re- 
covered back  by  the  grantee,  he  could  not  be  called  upon  in 
damages  for  further  assurance.  This  would  be  very  idle  when 
it  had  been  ascertained  by  the  recovery  under  the  principal 
covenant  that  he  had  nothing  to  assure.  If  the  grantee  recov- 
ers what  is  to  be  deemed,  upon  established  principles,  the  value 
of  the  land,  under  the  covenant  of  ^title,  it  amounts,  in 
effect,  to  a  satisfaction  and  extinguishment  of  the  covenants  rela- 
tive to  the  possession,  and  the  grantee  cannot  receive  any  thing 
more  than  nominal  damages  under  those  covenants.  There  is 
no  precedent  to  authorize  any  greater  recovery,  under  the  cov- 
enant for  quiet  enjoyment  than  under  the  covenant  of  seisin ;  anil 
the  universal  silence  in  the  books  on  a  point  which  so  frequently 
gives  occasion  for  litigation,  is  a  strong  argument  to  prove 
that  no  such  rule  exists  as  that  contend^  for  by  the  plaintiff. 
I  believe  it  has  never  been  the  received  opinion  with  us,  that  in 
a  deed  containing  the  usual  covenants,  viz.  the  covenant  of  title 
or  seisin,  and  the  covenant  relative  to  the  possession,  the  latter 
covenants,  in  a  case  of  no  title,  and  consequently  of  a  breach 
of  the  covenant  of  title,  would  become  paramount  covenants, 
and  afford  a  larger  claim  for  damages.  The  latter  construction 
would  not  only  introduce  a  rule  hitherto  undiscovered  in  the 
common  law  of  England^  but  a  rule  of  great  moment  in  its  im- 
mediate consequences  to  the  community ;  and  I  muFt  be  thor- 
oughly persuaded  of  the  soundness  of  the  construction,  either 
upon  authority  or  principle,  before  I  can  consent  to  adopt  it. 
When,  therefore,  there  is  no  authority  for  such  a  construction 
to  be  met  with  in  the  decisions  at  Westminster  Hall,  and  it  ap- 
pears to  be  repugnant  to  the  natural  and  reasonable  interpret- 
ation of  the  covenants,  as  found  in  connection  in  the  same  deed, 
I  must  adhere  to  the  opinion  which  I  gave  in  the  case  of  Staats 
V.  The  Executors  of  Ten  Eyckj  and  which  must,  from  a  view 
of  that  case,  have  been  also  the  unanimous  opinion  of  the  court. 

The  case  before  us,  then,  resolves  itself  into  this  question. 
What  is  the  extent  of  the  rule  of  damages  on  a  breach  of  the 
covenant  of  seisin  J 

Three  points  are  submitted  by  the  case : 
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1.  Whether  the  plaintiff  can  recover  interest  on  tlie  consid- 
eration paid ; 

2.  Whether  he  can  recover  for  the  increased  value  of  the 
land;  and 

*3.  Whether  he  can  recover  for  his  benejicial  improvements. 

The  two  first  points  were  settled  in  the  case  ofStaats  v.  Ten 
EjcTCy  and  need  not  again  be  examined.  Nothing  has  been 
shown  which  affects  the  accuracy  of  that  decision  on  those 
points,  and  it  deserves  notice  as  being  of  great  weight  in  support 
of  t!iat  decision,  that  in  the  states  of  li£usachusetts  and  Penn- 
syhaniay  the  same  rule  of  damages  is  established  in  an  action 
for  the  breach  of  the  covenant  of  seisin.  The  third  point  was 
reserved  n  the  consideration  of  the  former  case,  and  no  opin- 
ion expressed  uoon  it.  It,  therefore,  remains  open  for  discussion. 

I  must  own  that  I  never  perceived  any  ground  for  a  distinc- 
tion as  to  the  damages,  between  the  rise  in  the  value  of  the 
land,  and  the  improvements.  There  is  no  reason  for  such  a 
distinction,  deducible  from  the  nature  of  the  covenant  of  seisin. 
Improvements  made  upon  the  land  were  never  the  subject 
matter  of  the  contract  of  sale,  any  more  than  its  gradual  in- 
crease or  diminution  in  value.  The  subject  of  the  contract 
was  the  land  as  it  existed,  and  was  worth,  when  the  contract 
was  made.  The  purchaser  may  have  made  the  purchase  under 
the  expectation  of  a  great  rise  in  the  value  of  the  land,  or 
of  great  improvements  to  be  made  by  the  application  of  his 
wealth,  or  his  labor.  -  But  such  expectations  must  have  been 
confined  to  one  party  only,  and  not  have  entered  as  an  ingre- 
dient into  the  bargain.  It  was  the  land  and  its  price,  at  the 
time  of  the  sale,  which  the  parties  had  in  view,  and  to  that 
subject  the  operation  of  the  contract  ought  to  be  confined. 
The  argument  in  favor  of  the  value  of  the  land,  and  the  im- 
provements as  they  exist  at  the  time  of  eviction,  has  generally 
excepted  cases  of  extraordinary  increase,  and  of  very  expen- 
sive improvements.  It  seems  to  have  been  admitted,  that, 
without  such  a  limitation  to  the  doctrine,  it  ci3uld  not  be  en- 
dured. But  this  destroys  every  thing  like  a  fixed  rule  on  the 
subject,  and  places  the  question  of  damages  in  a  most  inconve- 
nient and  dangerous  uncertainty.  We  have  a  striking  illustra- 
tion of  this  in  the  French  law.  The  rule  in  France^  upon  bona 
^fide  sales,  according  to  Poihier,  {Traite  du  Contrat  de  Vente^ 
No.  132  to  No.  141.)  is  to  make  the  seller,  on  eviction  of  the 
buyer,  refimd  not  the  only  original  price,  but  the  increased  value 
of  the  land,  and  the  expense  of  the  meliorations  made.  He  ad- 
mits, however,  that  the  intention  of  the  parties  is  to  be  the  rule  in 
the  assessment  of  damages,  and  that,  in  the  case  of  an  immense 
augmentation  in  the  price  of  the  land,  or  in  the  value  of  the 
mprovements,  the  seller  is  to  answer  only  for  the  moderate  dam- 
ages which  the  parties  could  be  supposed  to  have  anticipated 
when  the  contract  was  made.  It  is  plainly  to  be  perceived, 
that  there  is  no  certainty  in  such  a  loose  application  of  the  rule, 

27 


ALBANY, 

Feb.  1809. 

FiTCKXR 

V. 

LlVIHOSTOV. 

[•20] 


[*21] 


21 


CASES  IN  THE  SUPREME  COURT 


ALBANY, 

Feb.  1809. 

PlTCHXft 

V. 

LlTIiroSTOH. 


[•22] 


and  that  it  leaves  the  damages  to  an  arbitrary  and  undefined 
discretion,  and  so  it  appears  to  have  been  understood ;  for  in 
the  *^  Institution  au  Droit  Frangois"  by  M.  Argou^  (liv.  3.  c 
23.)  it  is  laid  down,  that  "  the  question  of  damages,  beyond  the 
price  paid,  is  with  them  very  arbitrary"  This  is  not  conso- 
nant to  the  genius  of  our  law,  nor  does  it  recommend  itself 
well  for  our  adoption.  On  a  subject  of  such  general  concern, 
and  of  such  momentous  interest,  as  the  usual  covenants  in  a 
conveyance  of  land,  the  standard  for  the  computation  of  dam- 
ages, upon  a  failure  of  title,  (whatever  that  standard  may  be,) 
ought,  at  least,  to  be  certain  and  notorious.  The  seller  and 
the  purchaser  are  equally  interested  in  having  the  rule  fixed. 
I  agree,  that  the  contract  is  to  be  construed  according  to  the 
intention  of  the  parties ;  but  I  consider,  that  the  intention  of 
the  covenant  of  seisin^  as  uniformly  expounded  in  the  English 
law,  is  on\y  to  indemnify  the  grantee  for  the  consideration 
paid.  This  was  the  settled  rule  at  common  law,  upon  the  an- 
cient warranty,  of  which  this  covenant  of  seisin  is  one  of  the 
substitutes ;  and  all  the  reasons  of  policy  which  prevent  the 
extension  of  the  covenant  to  the  increased  value  of  the  land, 
apply  equally,  if  not  more  strongly,  to  prevent  its  extension 
to  improvements  made  by  the  purchaser.     A  seller  may  be 

E resumed,  at  all  times,  able  to  return  the  consideration  which 
e  actually  received ;  but  to  compel  him  to  pay  for  expensive 
improvements,  of  the  extent  *of  which  he  could  have  made 
no  calculation,  and  for  which  he  teceived  no  consideration,  may 
suddenly  overwhelm  him  and  his  family  in  irretrievable  ruin. 
The  common  law  never  left  the  vendor  in  such  a  state  of  un- 
certainty ;  and  it  made  no  distinction  between  the  natural  rise 
of  the  land,  and  its  increased  value,  by  buildings,  or  other  im- 
provements. The  feoffor  was  still  to  answer  only  for  the  value 
of  the  land,  as  it  was  worth  when  the  feoifment  was  made. 
This  was  the  amount  of  the  decision  in  the  Year-Book,  30  Ed, 
III.  14.  b.  A  man  had  a  wardship,  and  granted  it  over,  with 
warranty,  and,  afterwards,  thfe  grantee  was  impleaded,  and 
vouched  the  grantor.  Now  the  wardship  was  of  more  value 
at  the  time  of  the  voucher,  than  it  was  at  the  time  of  the  grant, 
with  warranty,  by  reason  of  other  lands  descending,  afterwards, 
or  by  buildings  or  othenii'ise,  and  it  was  held,  that  the  vouchee 
could  take  protestation  of  this  matter  when  he  entered  into 
the  warranty,  i.  e.  when  he  was  admitted  to  defend,  instead  of 
the  original  tenant.  And  Burton  laid  this  down  for  law,  that 
if  land  be  better  after  the  feoffment  made  by  buildings  or 
otherwise,  he  who  receives  in  value,  receives  but  according 
as  the  land  was  worth  at  the  time  of  the  feoffment,  and  not 
The  same  rule  was  laid  down  for  law  by  Newton^  J.,  in 


more. 


the  Year-Book y  19  H.  VI.  46.  a.  and  again,  in  61.  a.  and  he 
says  it  had  been  so  adjudged,  and  he  refers  to  the  decision  in  30 
Ed.  III.  which  he  said  was  not  controverted.  This  rule,  upon 
the  sanction  of  these  authorities,  has  been  incorporated,  as 
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ffood  law,  into  the  abridgments  of  Fiizherbertf  Brooke,  and 
liolle.  But  the  case  of  Ballet  v.  Ballet,  (Godb.  151.)  in  the 
time  of  Ja.  I.  is  a  much  more  modern  determination  upon  the 
same  point.  That  was  a  case  of  a  writ  of  wcrrantia  charta, 
and,  upon  demurrer,  the  court  held,  that  if  there  be  new  build- 
ings, of  which  the  warranty  was  demanded,  which  were  not  at 
the  time  of  the  warranty  made,  and  the  deed  is  shown,  the  de- 
feodant  ought  not  to  demur,  but  to  show  the  special  matter, 
and  enter  into  the  warranty  for  so  much  as  was  at  the  time  of 
the  making  of  the  deed,  and  not  for  the  ^tesidue.  Indeed,  the 
foini  is  too  clear  to  admit  of  doubt,  that  the  increased  value  of 
thd  land  by  buildings  or  other  improvements,  made  no  alteration, 
at  common  law,  in  the  rule  of  damages ;  and,  for  the  reasons 
given  in  tlie  former  case  of  Staats  and  Ten  Eyck,  (o)  it  can 
make  no  alteration  in  the  covenant  of  seisin,  which,  as  to  the 
rule  of  compensation,  is  commensurate  only  with  the  ancient 
warranty. 

I  am,  therefore,  of  opinion,  in  this  case,  that  the  sum  al- 
lowed for  the  increased  value  of  the  land,  and  the  sum  allowed 
for  improvements,  be  deducted  from  the  verdict,  and  that  judg- 
ment be  entered  ifor  the  residue  only. 

Thompson,  J.,  and  Yates,  J.,  concurred. 

Judgment  accordingly. 
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^«"^»-  D.  Deniston. 
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Where    two      THIS  was  an  action  for  money  had  and  received^  brought 
Se^of  an  w^  against  the  defendant,  as  survivor  of  Laac  Van  Vleck,  to  re 
tale  joined  in  cover  the  intestate's  proportion  of  moneys  raised  by  the  sales 
'od~°t»iii*°M-  ^f  certain  lands,  and  alleged  to  have  been  received  by  the  de- 
knowiedged  the  fendant  and  Van  Vltcky  under  an  authority  vested  in  them,  and 
con^'Seraiioo     two  Other  persons,  under  the  following  circumstances : 
money,  but  the      By  an  indenture,  dated  the  6th  January ^  1795,  to  which  the 
to^Sw  htmdVof  intestate,  the  defendant  and  others  were  parties,  it  was  agreed, 
one  of  the  iros-  that  the  parties  were  entitled  to  lands  therein  mentioned,  (of 
iSS'**ihc* other  which  the  lands,  by  the  sale  of  which  the  money  in  question 
^noimwer-  was  raiscd.  Were  parcel,)  in  the  proportions  specified,  and, 
money  to  re-  among  Others,  that  the  intestate  and  three  other  persons  were 
««vcd   by  his  entitled  to  two  eighth  parts  as  tenants  in  common,  and  in  par- 
n^pi^.        ticular  the  intestate  to  one  sixth  of  the  two  eighths ;  that  by 
r  *  24 1         the  deed  the  parties  agreed  *that  partition  should  be  made, 
and  that  the  two  eighth  parts,  when  ascertained,  should  be 
sold,  and  the  money  distributed  according  to  their  interests ; 
and  for  that  purpose  the  defendant  and  haac  Van  Vleck^  and 
IL  H.  Kip,  and  S,  Breene,  all  parties  to  the  deed,  and  inter- 
ested in  the  two  eighths,  or  any  two  of  them,  were  by  the  deed 
empowered  to  make  the  sales  and  to  pay  the  moneys  into  one 
of  the  banks  for  distribution. 

All  the  parties  to  the  deed  derived  title  from  Sarah  JKcy- 
sted,  and  the  intestate  from  Catharine,  his  mother. 

A  partition  of  the  lands  was  made  according  to  the  agree- 
ment. Two  sales  were  made  by  the  persons  authorized,  of 
the  parts  wherein  the  intestate  was  interested.  The  proceeds 
of  the  first  sale  were  distributed,  and  the  intestate  received 
his  share.  The  second  sale  took  place  on  the  17th  June^ 
1800,  after  the  death  of  H.  H.  Kip  and  S,  Breeze,  but  in  the 
life-time  of  the  defendant  and  Isaac  Van  Vleck,  and  was  made 
by  them  as  survivors,  and  the  intestate's  share  of  the  proceeds 
amounted  to  343  dollars.  The  defendant  joined  in  the  sales 
and  conveyances,  in  which  the  consideration  money  was  ac- 
knowledged. The  money  raised  by  the  second  sale  was  not 
deposited  in  the  banks,  but  went  into  the  hands  of  Isaac  Van 
Vleck.  The  defendant  never  received  any  part  of  it,  unless 
the  receipt  in  the  conveyances  is  to  be  considered,  in  law,  as 
a  receipt  by  the  defendant,  or  by  him  and  Van  Vleck.  The 
share  of  the  intestate  was  never  paid  to  him  or  the  plaintiffs. 
Van  Vleck  died  before  the  commencement  of  this  suit. 

The  intestate's  share  of  the  moneys  raised  by  the  second 
sale  was  withheld  in  consequence  of  a  claim  to  it  by  Abraham 
S.  Van  Vleck,  one  of  the  parties  to  the  deed  of  January,  1795  ; 
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and  the  defence  set  up  was,  that  the  right  of  the  intestate  de*     Albany, 
scented  from  his  mother,  Catharine,  who  was  the  wife  of  Ja-  ^^^^^^^^S^lx 
cobus  Kip ;  and  that  Jacobus  and  his  wife,  on  the  1st  of  Sep-  kip's  Adm'n. 
lentAer,  1736,  by  a  deed-poll,  discovered  since  the  execution     j.    ^• 
of  the  deed  of  6th  January^  1795,  had  sold  the  share  of  Cath- 
arine    to  Abraham   Van  yleck,  father  of  Abraham   »S.    Van 
VUcky  in  fee..    This  deed  of  1736  was  offered  *in  evidence,        [  *  25  ] 
but  it  did  not  appear  to  have  been  acknowledged  or  proved. 
It  was  objected  to,  but  admitted,  reserving  the  exception.     It 
purported  to  be  a  bargain  and  sale  of  the  share  of  Catharine 
in  the  lands  comprised  in  the  deed  of  January,  1795,  to  the 
said  Abraham  Van  Vleck  in  fee,  for  the  consideration  of  23/. 
It  did  not  appear  that  Abraham  Van  Vleck  was  in  possession 
at  the  date  of  the  deed,  or  at  any  time  after ;  but  at  the  date 
of  the  deed  he  was  seised  of  one  sixth  of  the  same  lands ;  and 
he,  with  Jacobus  Kip  and  Catharine,  his  wife,  in  right  of  Cath" 
arine  and  several  others,  were  tenants  in  common  thereof. 
There  was  no  adverse  possession  to  that  of  the  tenants  in  com- 
mon ;  but  the  premises  were  in  the  actual  possession  of  the 
corporation  of  New-York,  or  of  others,  not  holding  under 
Abraham  Van  Vleck,  or  any  of  the  tenants  in  common,  nor 
claiming  adversely  to  them,  and  so  they  continued  until  Janu-' 
ary,  1795. 

The  jury  gave  a  verdict  for  the  plaintiffs  for  487  dollars, 
subject  to  the  opinion  of  the  court  on  the  above  case. 

The  following  points  were  stated,  and  submitted  to  the 
court  without  argument : — 

The  plaintiffs  contend, 

1.  That  the  receipt  of  the  money,  as  stated,  was  in  law  the 
receipt  of  both  the  defendant  and  Van  Vleck,  though,  by  con- 
sent of  the  defendant,  it  went  into  the  hands  of  Van  Vleck. 

2.  That  the  defendant  was  bound  to  see  the  money  paid  to 
one  of  the  banks  for  distribution. 

3.  That  the  intestate's  share  is  recoverable  in  this  action. 

4.  That  the  deed  of  1736  was  not  admissible,  because  not 
proved,  and  because  the  deed  of  6th  January,  1795,  conclud- 
ed the  defendant  and  Abraham  S,  Van  Vleck,  as  to  the  inter- 
est of  the  intestate  in  the  premises. 

*5.  That  the  deed  of  the  6th  January,  1795,  concludes  the        [  *  26  • 
parties  as  to  the  rights  designated  therein,  and  estops  them 
from  setting  up  any  title  inconsistent  with  it. 

The  defendant  contends, 

That  the  plaintiffs  cannot  recover  in  the  equitable  action  for 

money  had  and  received,  but  must  resort  (if  he  can  recover  at 

all)  to  an  action  of  covenant  upon  the  indenture  of  6th  Jami^ 

aru,  1795. 
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Per  Curiam.  There  is  no  pretence  to  charge  the  defendant 
in  this  case.  His  counsel,  by  the  points  which  tiiey  havo 
raised  and  submitted  to  the  court,  have  properly  omitted  to 
urge,  as  a  ground  of  defence,  the  deed  of  1736.  The  indent* 
ure  of  1795  concludes  the  pcu-ties  from  setting  up  any  right 
under  that  old  dormant  deed,  if  it  was  (and  which  we  do  not 
admit)  admissible  in  evidence  as  an  ancient  deed  without 
proof.  But  the  true  and  solid  ground  of  defence  is,  that 

if  two  trustees  for  the  sale  of  an  estate  join  in  the  conveyance, 
and  that  conveyance  includes  a  receipt  for  the  consideration 
money,  one  trustee  is  not  answerable  for  the  money  which 
goes  into  the  hands  of  the  other,  and  is  by  him  misapplied. 
Their  joining  in  the  conveyance  and  receipt  was  necessary 
This  point  is  abundantly  settled  by  the  authorities.  ( Cro.  Car 
312.  1  Eq.  Ca.  Abr.  398.  1  Atk.  89.  3Aik.  583.  2  Verru 
515.  Ami.  218.  Free,  in  Ckaiic.  173.  4  Vet.  \mu  596.) 
The  defendant  b,  therefore,  entitled  to  judgment. 

Judgment  for  the  defendant. 


1*27] 


•S.  Thompson  against  Robertson  and  Browne. 


The  person  to  THIS  was  an  action  brought  by  the  plaintiff,  as  endorsee 
l^iued  b  pay'  ^^^  holder  of  a  bill  of  exchange,  against  the  defendants,  as 
nent  of  a  pre-  payccs  and  immediate  endorsers  to  the  plaintiff.  The  decla- 
cmSSt,  in  cm  "^tion  was  on  the  second  of  the  set  of  exchange,  dated  at  Bar- 
of  a  protest,  re-  baJoes^  9th  Jufy,  1804,  for  700/.  drawn  by  Law  Mudie  on 

J2rcent*?*daS  -^V  ^'^^i^  ^  ^^  London,  ^i  60  days'  sight.  The  bill  was 
ages  from  the  endorsed  by  the  defendants  in  blank,  after  which  was  the  fol- 
WM  rom"itt«i*by  lowing  endorsement :  "  Pay  to  James  Palmer,  to  be  placed  to 
A.  to  B.,  in  pay-  the  Credit  of  John  MCaU,  or  order.    James  Thompson.^^    The 

ment  of  a  pre- 
cedent  debt,  and 

was  specially  endorsed  to  B.  The  bill  having  been  protested  for  non-payment,  B.  afterwards  endorsed  it 
to  C,  who  paid  him  tlie  amount.  C.  struck  out  all  the  iutonnediatc  enaorscmonts  on  the  bill,  and  brought  his 
action  as  a  6ral  endorsee  against  the  first  endorsers,  to  recover  the  amount,  with  damages.  It  was  held, 
that  aAer  the  protest,  B.  was  the  mere  agciil  of  A.,  in  regard  to  the  bill,  and  ought  to  nave  relumed  it  to 
him ;  that  C,  having  taken  the  bill  with  a  full  knovnedge  of  the  situation  of  B.,  must  stand  in  his  place, 
and  be  entitled  to  Um  same  rights,  and  no  more ;  and  could  not,  therefore,  recover  the  20  per  cent,  dam- 
ages j  and  that  A.,  the  person  who  remitted  the  bill,  was  the  only  person  entitled  to  dameses.  Where  a 
bnl  is  first  endorsed  in  blank,  and  afterwards  specioJly  endorsed,  whether  the  subsequent  holder  can  sink* 
out  the  special  endorsement,  and  bruig  his  act'on  as  a  first  endorsee     if^ert, 
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cause  was  tried  at  the  sittings  in  New- York,  in  December , 
1806,  before  Mr.  Justice  Livingston.  It  was  admitted,  by  a 
written  agreement  between  the  parties,  that  the  principal  of 
the  bill  had  been  paid  by  the  defendants  to  the  plaintiff,  with- 
out prejudice  to  either  party,  as  to  the  question  of  damages,  to 
recover  which  was  the  only  object  of  the  present  suit.  The 
first  of  the  set  of  exchange  was  protested  for  non-payment, 
and  due  notice  of  the  non-acceptance  and  non-payment  of  the 
bill  was  given  to  the  defendants.  At  the  time  of  the  protest 
for  non-payment,  the  bill  was  held  by  James  Palmer^  who  after- 
wards endorsed  it,  but  his  name  was  erased  on  the  bill  pro- 
duced. At  the  trial,  the  plaintiff  read  in  evidence  the  first  of 
exchange,  on  which  were  the  same  endorsements  as  on  the 
other  ;  all  of  which  were  erased  except  the  first  made  by  the 
defendants  to  tiie  plaintiff. 

It  was  proved  by  the  defendants,  (though  the  evidence  was 
objected  to,  but  admitted,)  that  in  February,  1804,  and  before 
that  time,  John  MCall  was  a  merchant  in  London,  and  held  a 
correspondence  with  James  Thompson,  of  New-TorJc,  and  was 
in  the  habit  of  receiving  and  executing  orders  *given  to  him 
for  merchandise,  and  that  prior  to  February,  1804,  in  the  usual 
course  of  business,  he  received  orders  from  /.  Thompson,  to 
ship  to  him,  for  his  account  and  risk,  a  quantity  of  hosiery ; 
that  M^CaU,  declining  to  execute  the  order,  delivered  it  to 
James  Palmer,  a  merchant  in  London,  to  be  executed ;  that 
Palmer,  in  pursuance  of  the  order,  shipped  to  /.  Thompson  the 
goods  desired,  which  were  received  by  MCaU,  who  put  them 
on  board  a  ship  for  New-YorJc,  and  forwarded  the  invoices  to 
/.  Thompson,  with  a  letter  of  advice  to  him,  to  remit  the 
amount  to  Palmer.  The  goods  were  shipped  by  Palmer  on 
the  credit  of  /.  Thompson,  and  an  account  between  them,  with 
a  balance  stated,  was  exhibited  in  evidence.  In  a  letter, 
dated  the  20th  August,  1804,  Palmer  pressed  J.  Thompson  for 
the  payment  of  the  balance  due  on  the  goods.  On  the  31st 
October,  1804,  Palmer  wrote  to  /.  Thompson,  acknowledging 
the  receipt  of  the  bill  of  exchange  for  700/.  which  he  agreed 
to  place  to  the  credit  of  /.  Thompson,  when  paid,  mentioning 
that  it  was  not  accepted,  and  that  the  drawees  desired  it  might 
be  presented  again,  after  the  next  packet  arrived.  On  the' 
30th  April,  1805,  Palmer  wrote  to  J.  Thompson,  that  being 
put  to  inconvenience  on  account  of  the  non-payment  of  the 
bill,  he  had  disposed  of  it  to  a  gentleman  in  London,  and  that, 
as  /.  Thompson  would  not  suffer  any  more  inconvenience  from 
this  disposal  of  it,  than  if  it  had  been  a  good  bill,  he  could 
not  complain,  &c. 

The  judge  charged  the  jury,  that  the  plaintiff  was  not  enti- 
tled to  recover  the  damages  on  the  bill  from  the  defendants, 
that  the  bill  having  been  remitted  by  /.  Thompson,  to  Palmer, 
in  payment  of  a  precedent  debt,  and  he  having  refused  to 
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credit  J.  Thomfpson  with  the  bill  till  it  was  paid,  he  could  be 
considered  only  as  holding  it  as  the  agent  of  J.  Thompson^  and 
ought  to  have  returned  it  to  him,  as  soon  as  it  was  dishonored ; 
that  Palmer  having  negotiated  the  bill  after  it  was  protested 
for  non-payment,  the  plaintiff  had  no  other  rights  than  Palmer 
possessed  when  the  bill  fell  due  in  his  *hands.  The  jury, 
therefore,  found  a  verdict  for  the  defendants. 

The  plaintiff  moved  to  set  aside  the  verdict,  for  the  misdi- 
rection of  the  judge. 

X).  A.  Ogden,  for  the  plaintiff.  This  is  a  suit  against  the 
fhrst  endorsers,  not  against  the  remitter.  Though  the  bill  was 
limited  by  the  endorsement  of  J.  TTiompson^  yet  the  first  en- 
dorsement being  in  blank,  the  fair  holder  may  strike  out  all 
the  intermediate  endorsements,  and  recover  as  the  endorsee  of 
the  first  endorser.  {Chittu,  103.  261.  Kyd.  296.  4  Esv.  Rep, 
21 1 .  Peake's  N.  P.  225.)  Admitting,  then,  that  J.  Thomp- 
son remitted  the  bill  to  Palmer,  in  payment  of  a  precedent 
debt,  it  cannot  vary  the  right  of  the  present  plaintiff  to  the 
damages,  which  necessarily  follow  his  right  to  recover  as  the 
first  endorsee  of  the  bill.  The  plaintiff  had  a  right  to  pay  the 
bill  after  the  protest.  Any  person,  a  mere  stranger,  may  pay 
a  bill  supra  protest,  for  the  honor  of  any  party  to  the  bill,  and 
will  thereby  become  entitled  to  all  the  rights  of  the  holder. 
(  Chittj/y  202.  230.) 

Colden  and  Hoffman^  contra.  As  the  bill  was  in  the  hands 
of  Palmer  when  it  became  due,  whoever  received  it  afterwards 
must  take  it  subject  to  all  the  equity  against  the  holder.  He 
substitutes  himself  in  the  place  of  the  holder.  (1  Caines,  258. 
2  Caines,  372.  7  Term  Rep.  423.  3  Term  Rep,  82.  2  Johns. 
Rep.  306.  3  Caines,  279.)  The  plaintiff  can  have  no  right 
to  recover,  if  Palmer  had  none,  nnd' Palmer  cannot  maintain 
a  suit  against  James  Thompson,  or  either  of  the  parties,  for  he 
received  the  bill  not  as  an  endorsee  in  the  course  of  business^ 
but  as  a  mere  agent  for  James  TTiompson,  to  Vhom  he  was 
bound  to  return  the  bill. 

Again,  there  was  a 'special  endorsement  to  Palmer,  who  had 
no  power  to  transfer  the  bill.  Though  a  person  who  receives 
a  note  before  it  is  due,  may  strike  out  the  intermediate  en- 
dorsements, he  cannot  do  so,  when  he  takes  it  after  it  has  be- 
come due. 

^Admitting  that  the  plaintiff  might  recover  on  the  bill,  still 
he  is  not  entitled  to  the  20  per  cent,  damages. 

In  Kenworthy  v.  Hopkins,  (1  Johns.  Cos.  107.  1  Dallas, 
261.  4  Dalhs,  155.)  it  was  decided  that  where  a  bill  is  re- 
mitted to  a  person  to  discharge  a  precedent  debt,  he  cannot 
recover  the  damages,  in  case  of  a  protest.  The  creditor  to 
whom  the  bill  is  remitted  must  recover  interest  on  his  debt, 
and  he  ought  not  to  recover  the  damages  also. 
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When  a  bill  is  paid  tupra  protest,  the  person  paying  it  must 
always  show  for  whose  honor  it  was  paid.  As  no  person  is 
designated,  it  may  be  presumed  to  have  been  paid  for  the 
honor  of  the  defendants.  If  so,  the  plaintiff  cannot  recover 
damages  of  them. 

Harison,  in  reply,  observed,  that  whatever  may  be  the  rela- 
tive rights  between  James  Thompson  and  the  holder  of  the 
bill,  the  defendants  cannot  make  any  objection ;  for  they  are 
liable  at  all  events,  and  must  pay.  The  principal  cannot  be 
recovered  of  one  person,  and  the  damages  of  another.  One  is 
the  inseparable  incident  of  the  other ;  they  cannot  be  severed. 
Trtie  case  of  Kenworthy  v.  Hopkins  applies  only  in  the  case 
where  the  person  to  whom  a  bill  is  remitted  for  a  precedent 
debt,  brings  his  action  against  the  remitter.  It  is  not  applica- 
ble where  a  third  person  is  the  holder  of  the  bill. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  The  case 
of  Kenworthy  v.  Hopkins  is  an  authority  for  saying,  that  the 
person  to  whom  a  bill  is  remitted  for  the  purpose  of  paying  a 
precedent  debt,  cannot  recover  against  the  remitter,  the  20  per 
cent,  damages.  I  am  satisfied  that  this  decision  is  correct,  be- 
cause in  such  case,  as  the  bill  never  was  taken  in  the  usual 
course  of  trade,  the  right  of  the  party  to  whom  the  bill  was 
remitted,  extended  only  to  the  receiving  the  money  due,  or; 
m  case  of  non-payment,  of  returning  the  bill.  It  was  not  his 
but  for  special  qualified  purposes.  *In  the  present  case  the 
suit  is  not  against  the  remitting  merchant,  but  the  objection 
comes  from  endorsers. 

This  case,  then,  must  turn,  not  upon  any  right  which  the 
defendants  have  to  make  the  objection  to  the  payment  of  the 
damages,  but  upon  the  plaintiffs  title  to  them,  as  against  the 
defendants.  The  bill  in  question  having  been  remitted  at  the 
risk  of  James  Thompson^  I  consider  him,  in  law  and  justice, 
as  entitled  to  the  damages,  he  having  encountered  all  the 
hazard  and  inconvenience  of  the  remittance.  There  is  no 
doubt  that  on  the  protest  of  a  bill  for  non-payment,  it  may  be 
paid  by  any  one,  supra  protest,  for  the  honor  of  the  drawer 
or  endorser,  and  such  person  thereby  acquires  all  the  rights 
that  the  proprietor  of  the  bill  had.  f  CAi«y,  230.)  According- 
ly it  was  ruled  by  Lord  Kenyan,  in  tne  case  of  Mertens  v.  Win- 
ningtOHy  (1  Esp.  Rep.  113.)  that  where  a  bill  is  so  taken  up, 
the  party  who  does  so,  is  to  be  considered  an  endorsee  paying 
full  value  for  the  bill,  and  as  such  is  entitled  to  all  the  reme- 
dies to  which  an  endorsee  would  be  entitled,  that  is,  to  sue  all 
the  parties  to  the  bill.  In  the  present  case,  James  Thompson^ 
the  remitter  of  the  bill,  made  a  special  endorsement,  by  which 
he  directed  the  bill  to  be  paid  to  James  Palmer,  to  be  placed 
to  the  credit  of  John  MCall  or  order.    This  endorsement  the 
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plaintiff,  who  came  by  the  bill  by  eodorsement  from  Jamet 
Palmer^  and,  after  it  was  protested  for  non-payment,  struck 
out,  and  thereby  sets  up  a  title  as  the  immediate  endorsee  of 
tne  defendants,  whose  endorsement  was  in  blank.  When  the 
plaintiff  took  this  bill,  he  must  have  seen  that  it  was  in  the 
possession  of  Palmer,  merely  as  agent  for  James  Thompsortj 
and,  in  fact,  that  Palmer  had  no  right  to  negotiate  it.  With- 
out giving  any  opinion  upon  the  question,  whether  a  person 
who  gets  possession  of  a  bill,  at  first  endorsed  in  blank,  and 
afterwards  specially  endorsed,  may  strike  out  such  special  en- 
dorsement, it  appears  very  evident  in  this  case,  that  the 
plaintiff  came  to  the  possession  of  this  bill  coUusively,  and 
with  fiill  knowledge  that  Palmer  had  no  right  to  raise  moo^y 
on  it :  and  it  is  very  certain,  that  the  plaintiff  paid  the  bill  for 
the  honor  of  no  one.  Under  these  circumstances,  we  are 
satisfied,  that  the  plaintiff  has  *teceived  all  that  he  is  entitled 
to  on  the  bill ;  and  that,  with  regard  to  the  20  per  cent.,  the 
plaintiff  has  shown  no  right  to  those  damages,  his  payment 
not  being  the  ordinary  payment  of  a  bill  mpra  protest,  for  the 
honor  of  the  parties  on  the  bill,  but  evidently  in  concert  with 
Palmer  to  gain  a  right  to  the  damages.  We,  therefore,  refiise 
a  new  trial. 

New  trial  refused. 


Warne  against  Constant,  Sheriff,  &c. 

A  prisoner  in      THIS  was  an  actiou  of  trespass  and  false  imprisonment    The 

execution,    hav-  ^  ^    -      %        ^..  ..-*.         ■mr'^-rr-.'*^  1  A    t       r 

inj^ given  sccu-  cause  was  tried  at  the  sittings  m  New-York,  on  the  4th  June, 

ertir*'  resided  ^®^'  '^®*'^'®  ^^'  ^^sticc  Thompson. 

wiib  his  family      The  plaintiff  proved,  upon  the  trial,  that  between  February 

within  the  po)  and  May,  1804,  having  been  arrested  by  the  defendant  on  a 

hmits,  and  hav-  •''  ./.®T^,.-,<rkJS  ■  i 

ing  afterwards  ca,  sa,,  at  the  suit  of  ouc  JfredertcJc  De  Peysier,  he  executed  a 
Sf*«^  wdTw  ^^^'  according  to  law,  for  the  gaol  liberties,  and  resided  with 

which  was  de- 
livered to  the  sheriff,  demanded  his  discharge,  which  was  reftued  by  the  sheriff,  unless  his  poundage 
fees  were  paid.  He  afterwards  continued  to  reside  within  the  limits  for  two  or  three  months,  and 
brought  his  action  for  false  imprisonment  against  the  sheriff.  It  was  held,  that  after  the  tmersedeoMf  no 
formal  discbarge  from  the  sheriff  was  necessary,  and  thai  the  party  having  continued  witnin  the  limits 
voluntarily,  under  a  mistaken  apprehension  that  such  a  discharge  w^as  requisite,  no  action  would  li^ 
against  tlie  sheriff. 
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bi8  fiunily  within  the  linotits.  The  defendant  returned  the  plain- 
tiff in  custody  on  the  ca.  sa.  On  the  1 1th  of  May,  1804,  a 
supersedeas  to  that  writ  from  this  court  was  delivered  to  the 
sheriff,  and  a  discharge  of  the  plaintiff  requested,  which  the  de- 
fendant refused,  unless  the  poundage  fees,  on  the  ca.  sa.,  were 
paid  to  him.  On  the  13th  of  May,  this  court  awarded  a  writ 
of  habeas  corpus,  on  an  affidavit  that  the  plaintiff  was  not  dis- 
charged on  the  supersedeas.  To  this  habeas  corpus  the  defend- 
ant returned,  on  the  15th  of  May,  that,  on  the  18th  of  Februn 
ary,  the  plaintiff  had  been  committed  to  his  custody  by  a  ca, 
sa.,  and  that  he  still  remained  in  his  custody,  for  his  fees  due 
on  the  said  execution.  The  court,  upon  reading  the  return, 
ordered  the  plaintiff  to  be  discharged.  The  plaintiff,  after  this 
order,  remained  in  the  limits,  with  his  femily,  for  two  or  three 
months,  and  he  never  personally  demanded  ^his  discharge, 
though  it  was  demanded  by  his  attorney  on  record.  The  coun- 
sel for  the  defendant  objected,  that  an  action  of  trespass  and 
Use  imprisonment  would  not  lie,  but  that  if  any  suit  could  be 
maintained,  it  must  be  trespass  on  the  case. 

The  judge  ruled,  that  the  plaintiff,  being  upon  the  limits,  at 
liberty  to  go  at  large  if  he  chose  to  risk  a  suit  upon  his  bond, 
and  subject  to  no  other  restraint,  could  not  maintain  this  action, 
and  ordered  the  plaintiff  to  be  nonsuited.  A  motion  was  made 
to  set  aside  the  nonsuit. 

The  cause  was  submitted  to  the  court  without  argument. 

Yates,  J.,  delivered  the  opinion  of  the  court.  The  only 
question  presented  for  the  consideration  of  the  court  is,  wheth- 
er the  situation  of  the  plaintiff,  while  thus  residing  with  his 
fiunily  within  the  liberties  of  the  gaol,  can  be  deemed  such  a 
restraint  as  to  constitute  ftUse  imprisonment,  and,  consequentiy, 
enable  him  to  sustain  this  action. 

The  bond  given  by  him  for  the  gaol  Itherties,  under  the  stat- 
ute, (a)  could  only  continue  operative,  so  long  as  the  authority, 
by  virtue  of  which  he  was  at  first  confined,  and  on  which  the 
bond  is  grounded,  remained  in  force.  The  delivery  of  the  sur 
persedeas  to  the  defendant  destroyed  the  further  operation  of 
the  ca.  sa.j  and  with  it,  the  necessity  for,  or  further  effect  of, 
the  security,  so  that  the  plaintiff  was  thereby  virtually  and  le* 
gaily  discharged  fronv  imprisonment,  and  mi^ht,  immediately 
thereafter,  have  left  the  gaol  liberties,  without  risking  any  thing, 
had  he  been  so  disposed,  nor  couU  the  sheriff  legally  have  pre- 
vented his  departure. 

It  must  be  presumed,  that  the  plaintiff  applied  for  the  supev" 
sedeas  to  the  court,  and,  consequentiy,  knew  when  it  issued. 
With  full  notice  of  his  situation,  he  now  seeks  damages  from 
the  sheriff,  for  ignorantly  continuing  within  the  gaol  liberties. 

*It  does  not  appear,  that,  during  this  time,  he  attempted  to 
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leave  the  liberties^  but  continued  there  under  the  mistaken  im- 
pression that  he  could  not  depart  without  a  formal  discharge 
from  the  defendant,  as  sheriff.  Had  such  an  attempt  been 
made,  and  frustrated  by  violent  measures  on  the  part  of  this 
officer,  such  conduct  would  have  subjected  him  to  the  respon- 
sibility now  sought  for,  and  the  prc^sent  action  might  then, 
perhaps,  have  been  properly  sustained ;  but,  as  nothing  more 
appears  than  a  refusal  by  the  sheriff,  on  the  application  of  the 
attorney,  to  give  him  a  discharge,  which  was  not  necessary,  from 
a  confinement,  without  any  violence  or  coercion  to  detain  him, 
and  merely  ideal^  we  are  of  opinion,  that  the  judge,  properly 
ruled,  that  this  restraint,  under  all  the  circiunstances.  was  not 
sufficient  to  sustain  the  action,  and  that  a  judgment  of  nonsuit 
must  be  entered. 

Judgsieiit  of  nonsuit 


Grant  and  Swift  against  M'Lachlin. 

vMsei^waTca  "  THIS  was  an  action  of  trover  for  a  vessel  called  the  Williamy 
lured  by  a  of  Hallotvellj  Kennebeck.  The  cause  was  tried  at  the  sittings 
£r*wi/"cwl  ^^  NeW'Torkj  on  the  24th  December^  1807,  before  Mr.  Justice 

ried'  into  Forto  SptnceV. 

Eico,a8paniMii  j^  ^q  autumu  of  the  year  1804,  the  plaintiffs  were  owners 
d  f  ^^  ^^^  vessel  in  question,  and  in  November,  1804,  *sent  her  on 
Konce""!©  ^a^  ^  voyagc  from  the  United  States  to  the  West  Indies.  Swi/i^ 
waiw,  where  she  one  of  the  plaintiffs,  was  master.  During  the  voynge,  the  ves- 
mSsiiK>n  by  the  scl  was  capturcd  by  a  French  privateer,  and  carried  into  Porto 
Frtneh  govern-  Rtco^  K  Spanish  port.  It  appeared,  from  the  testimony  of  the 
to^°  '^rraroS,  mate,  that  the  Spanish  government  refiised  to  take  any  steps 
wiiere  she  was  for  the  trial  and  condemnation  of  the  vessel.  The  mate  went 
abandoned.  ^  afterwards  to  St.  Domingo,  and  there  made  protest  against  the 
The  vessel,  hav-  cftptors.  The  governor-general,  Ferrand,  declared,  that  the 
So  beach,^wM°  vesscl  should  be  dehvered  up  within  three  days  afler  her  arri^'al 
some  mouths  af-  there.  The  captors  took  the  vessel  to  Samana^  a  small  island 
UoiibytheTOm-  on  the  N»  E.  sldc  of  St.  DomingOythen  under  the  French  gov- 
™"j*nff  officer  emment,  and  there  discharged  her  cargo.  The  vessel  was  put 
purcha»M!byaii  in  requisition  by  the  French  government,  to  carry  140  passen- 
ilmerjcan,  who,  gers  to  Borracoa,  where  she  arrived  in  February  or  March  ^ 
paired"her,  'at  1805,  in  a  dismantled  condition,  under  the  command  of  a  cap- 
great  expense,  tain  Lannois.     About  two  months  afler  her  arrival,  she  was 

and  brougiit  her 

to     New-  Yorkf 

where  she  was  claimod  farjr  the  original  owner.    In  an  aetion  of  trover,  brought  br  tiie  originDl  owner,  it 

was  held,  that  the  vessel  being  abandoned,  and  a  wreck,  and  having  been  sola  by  the  government  at 

Barracoa,  according  to  the  laws  of  Bpaittj  in  cases  of  wreck  or  derelict,  the  properly  was  iraasfrrred  by 

fhe  sale  to  the  purchaser,  who  therebv  acquired  a'valid  title  against  all  the  world. 
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abandoned  l^  Linmaisj  who  went  to  sea  in  a  French  primteer. 
The  vessel  lay  9  or  10  months,  without  any  person  on  board ; 
all  her  sails,  rigging,  blocks,  masts,  and  spars,  except  the 
bowsprit,  were  taken  away,  and  she  was  used  as  a  hulk  by 
which  to  heave  down  vessels.  Her  cables,  having  become  rot- 
ten, parted,  and  she  was  driven  on  shore,  where  she  lay  with 
four  feet  of  water  in  her  hold,  at  high  water. 

The  defendant,  in  November,  1805,  purchased  the  vessel  at 
BarraceOj  for  54  dollars,  where  she  was  sold  by  order  of  the 
Spanish  conunisssffy,  with  several  other  old  vessels,  at  auction ; 
she  was  got  off  and  repaired,  and  arrived  afterwards  at  the  port 
of  Neiv*  ^orJCy  having  changed  her  name,  where  the  plaintiffs 
found  and  demanded  her  of  the  defendant,  who  refused  to  de- 
liver her  up.  It  appeared  from  the  testimony,  that  50  dollars 
was  the  valu#of  the  vessel,  at  tho  time  she  was  sold  at  auc- 
tion ;  and  that  the  defendant  laid  out  near  2,000  dollars  in 
repairing  her.  Several  witnesses,  who  had  been  at  Barracoa, 
and  professed  to  be  acquainted  with  the  laws  there,  testified, 
that  by  the  laws  of  Spain,  any  vessel  which  had  been  aban- 
doned, and  *become  derelict,  might,  in  S4  hours  after,  be 
sold  by  the  king's  agent  and  commissary,  as  a  droit  of  the 
king. 

The  defendant's  counsel  produced  a  certificate  in  the  Span^ 
ish  language,  which  was  objected  to  on  the  part  of  the  plain- 
tiffs ;  but  a  translation  of  it  was  read,  by  consent,  reserving  all 
questions  as  to  its  admissibiUty.     It  was  as  follows : 

'^  1,  Louis  Anne  de  Akivar,  Ueutenant  in  the  royal  marine, 
military  commandant  of  this  city  and  its  jurisdiction,  king's 
port  captain,  certify,  that  the  register  of  the  port  proceedings 
m  my  charge,  records,  that,  on  the  17th  day  of  Mnrch,  last 
year,  there  arrived  at  this  port  firom  Samana,  in  the  island  of 
iSS^.  Domingo,  the  American  schooner  Williamy  having  on  board 
140  passengers,  black  and  white,  with  some  plank  and  staves ; 
and  that  the  captain  and  supercargo,  John  Joseph  Lannois, 
abandoned  the  hull  of  the  said  vessel,  leaving  it  stript,  wanting 
cables,  and  fimds  to  meet  the  expenses,  as  he  declared  the  same, 
at  this  office,  having  sold  the  Uttle  that  remained  of  the  sails, 
cordage,  and  other  effects  of  the  said  schooner ;  and  that  it 
may  have  fidth  before  whomsoever  it  may  be  brought,  I  grant 
the  present  declaration  to  Captain  P.  MLachlin,  who  has  sat- 
isfied me  in  paying  to  this  office  54  dollars  for  the  purchase  of 
the  said  hull  of  the  said  vessel,  so  abandoned  and  stranded  on 
the  beach  of  this  port  City  of  our  Lady  of  Assumption, 
Barracoa,  8th  January,  1806. 

Signed  ^' Louis  Anne." 

To  this  paper  was  attached  the  certificate  of  a  notary  at 
Barracoa. 
The  Spanish  consul  at  New-TorJc,  and  the  American  consul 
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at  the  Havana^  were  called  as  witnesses,  and  testified,  that  by 
the  laws  of  <^ain,  "which  have  equal  force  in  the  Spanish  colo- 
nies, a  vessel  found  stranded  and  deserted  on  the  coast  might 
be  sold  for  the  benefit  of  the  owners,  and  the  proceeds  carried 
to  the  royal  treasury,  and,  if  not  claimed  in  a  certain  time,  be- 
longed to  the  crown ;  that  the  proper  officer  may  sell  at  public 
auction,  without  any  other  ^proceeding  than  two  or  three  days' 
notice  of  the  sale,  which  is  not  in  the  nature  of  a  monition, 
nor  is  any  proceeding  of  a  judicial  nature  requisite  to  try  the 
fact  whether  the  vessel  be  derelict  or  not ;  that  the  Spanish 
document  produced  was  conformable  to  the  laws  of  Spatn,  and 
would  be  received  as  evidence  of  the  truth  of  the  facts  con- 
tained in  it,  in  any  Spanish  court ;  that  courts  of  admiralty 
were  established  in  the  colonies  as  well  as  in  the  mother  coun- 
try, which  were  governed  by  the  law  of  nation*  and  had  the 
same  jurisdiction  as  courts  of  admiralty  in  other  countries.  The 
value  of  the  vessel,  before  she  sailed  to  the  West  btdies  and  at 
the  time  of  the  demand  and  refusal,  was  proved. 

The  jury,  under  the  direction  of  the  judge,  found  a  verdict 
for  the  plaintifis,  subject  to  the  opinion  of  the  court ;  that  if  the 
court  should  be  of  opinion  that  the  plaintifis  were  entitled  only 
to  the  value  of  the  vessel  as  she  was  bought  at  Barracoa,  then 
they  assessed  the  damages  at  54  dollars ;  and  if  the  court 
should  be  of  opinion  that  the  plaintifis  were  entitled  to  recover 
the  value  of  the  vessel  at  the  time  of  the  demand  and  refiisal, 
then  they  assessed  the  damages  at  2,300  dollars ;  but  if  the 
court  should  decide  that  the  plaintifis  were  not  entitled  to 
recover,  then  judgment  was  to  be  entered  for  the  defendant. 

Coldefi,  for  the  plaintifis.  The  question  is,  whether  the 
property  in  the  vessel  has  been  changed.  Personal  property 
can  be  transferred  only  by  the  consent  of  the  owner,  or  by  op- 
eration of  law.  The  consent  of  the  owners  is  not  pretended. 
Admitting  that,  by  the  laws  of  Spain^  the  property,  under  the 
circumstances  of  the  case,  might  have  been  changed,  yet 
there  is  no  evidence  that  the  sale  has  been  made  according  to 
the  laws  of  Spain,  All  the  witnesses,  except  the  ^anish  con- 
sul, who  have  deposed  as  to  the  laws  of  Spain,  speak  from 
hearsay,  and  are  not  agreed  as  to  the  time  tne  property  is  to 
remain  derelict.  To  render  a  vessel  a  derelict^  she  must  have 
been  abandoned  without  any  intention  on  the  part  of  the  own- 
er or  his  agents  to  return  to  her.  One  of  the  witnesses  states, 
that  he  went  to  Barracoa  for  the  express  purpose  *of  reclaim- 
ing her,  and,  fi-om  the  time  the  vessel  was  first  captured,  the 
captain  and  mate  were  in  pursuit  of  her.  A  wreck  is  where  a 
vessel  is  driven  on  shore  by  the  sea,  and  lost  or  abandoned. 
If  pirates  take  a  ship  and  turn  her  adrift,  and  she  is  cast  on 
shore,  this  is  not  such  a  wreck  as  to  render  it  a  droit  of  the 
king.  {Hargrave's  Law  Tracts^  38.  2  Inst.  167.) 
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It  is  well  known,  that  Spain  has  a  regular  code  of  maritime 
laws,  (1  Azuni,  405.  Johns.  Tran,)  and  the  law  of  that  coun- 
try, in  cases  like  the  present,  ought  to  have  been  clearly  and 
satisfactorily  shown,  by  proper  documents,  to  the  court.  The 
defendant  is  bound  to  make  out  and  exhibit  a  clear  and  legal 
title.     (4  Rob,  Aim.  Rep,  284.  in  note.) 

Again,  the  vessel  was  either  a  regular  prize,  or  taken  by  pi- 
rates. If  taken  by  pirates,  the  property  was  not  changed.  (2 
Azuni,  362.  Johns.  Tran,)  If  she  was  a  prize,  she  ought  to 
be  regularly  condemned  in  the  court  of  the  captors,  and  the 
purchaser  should  show  his  title  under  that  condemnation. 
{Doug.  594.     1  Rob.  Adm.  Rep.  134.) 

As  to  the  amount  of  damages,  the  true  rule  is  the  value  of 
the  vessel  at  the  time  of  the  demand  and  refusal.  If  the  de- 
fendant has  laid  out  money  in  repairs,  it  was  done  at  his  peril, 
and  the  plaintiffs  must  acquire  the  benefit  of  them,  by  right 
of  accession.     (2  BL  Com.  404.) 

Harisony  contra.  It  is  true,  that  where  a  person  claims  un- 
der a  capture,  he  must  show  the  condemnation.  (^Abbott,  8, 
9,  10.)  But  here  the  property  is  not  claimed  by  a  right  de- 
rived under  a  capture.  The  case  does  not  proceed-  on  the 
law  of  nations,  or  the  jus  belliy  but  on  the  law  of  a  particular 
country.  A  sale  by  the  sovereign  of  a  country  is  always  suffi- 
cient to  change  the  property.  It  is  enough,  that,  by  the  muni- 
cipid  laws  of  the  country,  the  sale  was  so  conducted  as  to 
transfer  the  property.  Such  a  sale  must  be  binding,  and  pro- 
tect the  purchaser  in  his  possession.  A  British  vessel  was  cap- 
tured by  the  Algerines,  and  sold  according  to  the  practice  at 
Algiers,  and  such  sale  was  held  to  be  vaUd  in  England.  (Hele- 
na, 4  Rob,  Adm.  Rep,  3.)  If  a  vessel  wrecked  or  stranded 
on  our  coast,  should  be  sold  in  order  to  prevent  a  total  loss, 
such  a  sale  would  be  valid ;  and  should  the  purchaser,  after- 
wards, repair  her,  and  proceed  to  the  port  where  the  original 
owner  resided,  he  *could  not  be  divested  of  his  property,  by 
any  claim  of  the  former  owner. 

The  Spanish  consul  declared  that  the  proceedings  were 
conformable  to  the  laws  of  Spain,  and  that  the  written  docu- 
ment held  by  the  defendant  was  sufficient  to  transfer  the 
property.  This  was  confirmed  by  the  testimony  of  the  Ameri- 
can consul  at  the  Havana.  If  the  owner  or  agent  had  ap- 
peared and  claimed  the  vessel,  the  Spanish  officer  at  Barracoa 
would,  no  doubt,  have  delivered  her  to  him ;  but  as  no  claim- 
ant appeared,  he  was  perfectly  justifiable  in  ordering  her  to 
be  sold. 

If,  however,  the  plaintiff  should  be  considered  as  entitled 
to  recover,  the  rule  of  damages  contended  for  by  the  plaintiff 
is  wholly  inadmissible.  It  may  be  applicable  in  some  cases, 
fit  odium  spoUatoris;  but  in  the  case  of  an  innocent  and  bona 
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fide  purchaser,  who  has  laid  out  his  money  and  brought  the 
vessel  home,  such  a  rule  can  never  be  endured.  Had  the  de- 
fendant libeled  the  vessel  here  for  salvage^  would  he  not  be 
entitled  to  all  the  money  expended  for  repairs,  and  to  enable 
him  to  bring  tlie  vessel  in  safety  to  the  United  States  1  If  the 
plaintiffs  have  had  their  property  taken  from  them  by  pirates, 
they  must  seek  their  remedy  against  the  pirates.  If  their  ves- 
sel has  been  illegally  captured,  they  must  have  recourse  to  the 
government  for  redress.  The  defendant,  having  acquired  a 
fair  title  under  the  laws  of  Spain^  has  a  right  to  retain  the 
vessel  against  all  the  world. 

Thompson,  J.,  delivered  the  opinion  of  the  court  The  first 
question  which  this  case  presents  is,  whether  the  plaintiffs  are 
entitled  to  recover ;  and  the  conclusion  to  which  I  have  ar- 
rived on  this  point,  will  render  it  unnecessary  for  me  to  exam- 
ine the  second  question  made  on  the  argument,  which  relates 
to  the  rule  of  damages. 

The  capture  of  the  vessel  by  the  French  privateer  was  no 
doubt  illegal ;  and  as  the  captors  never  brought  the  subject  to 
a  trial,  nor  obtained  any  judicial  condemnation,  but  violently 
appropriated  the  vessel  to  their  own  use,  the  title  of  the  plain- 
tiffs was  not  lost  by  these  irregular  and  piratical  ^proceedings. 
The  only  question  is,  whether  the  sale  by  the  Spanish  officer 
at  Barracoa  did  not  transfer  the .  property  to  the  defendant. 
The  proceedings  at  Barracoa  appear  to  nave  been  fair  and 
bona  fide  J  both  as  to  the  sale  and  purchase ;  and  if  the  sale 
was  made  pursuant  to  the  laws  of  Spain^  I  tliink  the  plaintiffs 
are  concluded  by  it.  Whether  the  property  so  sold  had  been 
previously  acquired  by  piracy,  or  otherwise,  does  not  appear 
to  me  to  be  a  material  inquiry.  Goods  taken  from  pirates, 
and  belonging  to  others,  will,  under  the  English  law,  be  taken 
and  sold  by  government,  if  the  owner  comes  not  within  a  rea- 
sonable time  to  vindicate  his  property.  What  that  reasonable 
time  shall  be,  every  government  will  determine  for  itself.  A 
sale  according  to  the  law  of  the  place  where  the  property  is, 
must  vest  a  title  in  the  purchaser,  which  all  foreign  courts  are 
bound,  not  only  from  comity,  but  on  strong  grounds  of  public 
utility,  to  recognize.  Without  this  rule,  there  could  oe  no 
safety  in  derivative  titles.  The  only  inquiry  in  these  cases  is. 
Was  the  sale  under  a  competent  authority  ?  Here  was  a  ves- 
sel brought  into  a  Spanish  port  by  Frenchmen.  She  appears 
in  a  feeble  and  dismantled  condition.  Afler  two  months,  she 
is  abandoned  by  her  former  possessors,  who  brought  her  there 
She  remains  in  that  situation  for  several  months,  and  is,  at 
last,  cast  on  shore.  Then  the  public  agent,  and  commissary 
of  the  port,  caused  her  to  be  sold  at  auction,  and  the  defend- 
ant became  the  purchaser.  The  weight  of  evidence  is,  that 
this  proceeding  of  the  officer  was  agreeable  to  the  laws  and 
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usages  of  Spain  and  her  colonies,    and    I  see  no  reason  whj 
a  good  title  did  not  pass  by  the  sale.     This  is  not  a  case  of 

Erize,  or  tide  founded  on  capture.  Such  cases  are  governed 
y  different  rules,  and  must  be  tested  by  the  law  of  nations. 
The  sale  in  this  case  was  a  proceeding  under  a  municipal  reg- 
ulation, and  every  government  prescribes  its  own  rules  relative 
to  wrecks,  and  property  left  derelict.  By  the  English  law, 
vessels  cast  on  shore  and  abandoned,  and  not  reclaimed  with- 
in a  year,  are  to  be  sold  by  a  public  officer,  and  the  proceeds 
placed  in  the  hands  of  the  government.  We  '"'have  a  similar 
statute  in  this  state,  and  I  believe  it  was  never  doubted  but 
that  the  purchaser  would  obtain  a  valid  title,  which  would  be 
every  where  respected.  These  sales  are  usually  summary,  and 
the  presumption  ought  to  be  liberal  in  favor  of  their  regulari- 
ty and  competency,  when  no.  doubt  is  raised  as  to  the  fairness 
and  official  nature  of  the  transaction. 

We  are,  accordingly,  of  opinion,  that  judgment  must,  be 
given  for  the  defendant. 

Judgment  for  the  defendant 
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Jackson,  ex  dent.  Norton  and  Burt,  against  Willard. 
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THIS  was  an  action  of  ejectment,  for  a  house  and  lot  in  the 
village  of  Cayuga, 

Upon  the  trial,  the  plaintiff  gave  in  evidence  a  deed  from 
Robert  R.  Parkman  to  Norton,  one  of  the  lessors,  dated  the 
15ih  of  November,  1805,  a  deed  from  Norton  to  John  Moffat, 
dated  12th  May,  1806,  and  a  mortgage  from  Moffat  to  Norton, 
dated  the  same  day,  for  securing  the  payment,  of  400  dollars, 
with  interest.  All  these  deeds  were  for  the  same  premises. 
The  defendant  purchased  the  lot  of  Moffat,  subject  to  the 
mortgage,  and  took  possession  in  June,  1806.  Six  months' 
notice  to  quit  had  been  duly  given  to  the  defendant. 

The  defendant  gave  in  evidence  the  deed  from  Moffat  to 
him,  subject  to  the  mortgage,  dated  14th  June,  1806:  and  also 
a  judgment  of  the  Supreme  Court,  signed  the  14th  iUay,  1806, 
against  Norton,  in  favor  of  one  Larzelear,  an  execution  under 
the  judgment,  and  a  deed  from  the  sheriff,  dated  20th  May, 
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Bogert  V.  Perry, 
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1807,  to  the  defendant,  for  the  premises  made  in  pursuance  of  a 
sale  under  the  execution.  At  the  time  of  the  sale,  the  mortgage 
money  was  due,  and  the  premises  had  become  forfeited  at  law. 

*The  plaintiff  offered  to  prove,  that  since  the  sale  by  the 
sheriff,  the  lot  had  been  advertised  by  Norton,  under  the  act 
concerning  mortgages,  and  sold  at  vendue,  and  purchased  by 
Burt,  the  other  lessor,  for  350  dollars,  and  a  deed  duly  exe- 
cuted by  Norton  to  Burt»  This  evidence  was  overruled,  and,  by 
the  direction  of  the  judge,  a  verdict  was  taken  for  the  defendant. 

The  plaintiff  moved  to  set  aside  the  verdict, 

1.  Because  the  interest  of  a  mortgagee  cannot  be  sold  on 
execution. 

2.  Because  Burtj  one  of  the  lessors,  was  a  bona  fide  pur- 
chaser at  the  sale  under  the  power  in  the  mortgage,  without 
notice  of  the  sale  on  the  execution. 

The  cause  was  submitted  to  the  court  without  argument,  on 
the  facts  above  stated. 


I  •43] 


Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  The  valid- 
ity of  the  defence,  in  this  case,  turns  upon  the  proper  solution 
of  this  question,  viz.  Whether  the  sheriff,  on  an  execution,  can 
sell  lands  mortgaged  to  the  defendant  in  such  execution,  to 
secure  the  payment  of  a  debt,  if  the  sale  be  after  the  debt  had 
become  due,  but  before  a  foreclosure  by  the  defendant,  and 
while  the  mortgagor  is  suffered  to  retain  possession. 

This  appears  to  be  a  new  question,  for  we  can  find  nothing 
like  a  decision  of  it  in  any  of  the  books.  Mortgages  have  been 
principally  the  subject  of  equity  jurisdiction.  They  have  been 
considered  in  those  courts,  in  their  true  nature  and  genuine 
meaning ;  and  the  rules  by  which  they  are  governed  are  settled 
upon  clear  and  consistent  principles.  The  case  is  far  different 
in  a  court  of  law ;  and  we  are  constantly  embarrassed  between 
the  force  of  technical  formalities,  and  the  real  sense  of  the  con- 
tract. The  language,  however,  of  the  modern  cases,  is  tending 
to  the  same  conclusions  which  have  been  adopted  in  equity ; 
and,  whenever  the  nature  of  the  case  would  possibly  admit  of 
it,  the  courts  of  law  have  inclined  to  look  upon  a  mortgage,  not 
as  an  estate  in  fee,  but  as  a  mere  security  for  a  *debt.  Lord 
Hardwicke  said,  in  the  case  of  Richards  v.  Sims,  {Barnard, 
Chan.  Rep.  90.)  that  the  courts  of  law  had  then  begun  to  con- 
sider mortgages  in  that  light,  and  that  a  discharge  of  the 
debt,  even  by  parol,  was  considered  as  a  discharge  of  the 
mortgage;  (d)  so  that,  in  an  ejectment  upon  the  mortgage, 
evidence  that  the  debt  was  satisfied  would  defeat  the  estate  in 
the  land,  which  shows,  he  says,  'Uhat  even  the  law  considers 
the  debt  as  the  principal,  and  the  land  as  an  accident  only." 
The  real  nature  of  a  mortgage,  in  the  equity  sense  of  it,  has 
been  repeatedly  recognized  in  the  courts  of  law,  since  the  time 

(a)  Land  y.  Shears,  1  Wend,  iUp.  437.    Jackson  y.  Blodget,  5  One,  Rep,  203 
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of  Lord .  Hardwicke ;  and  it  has  been  said,  and  repeated,  that  it 
was  an  affront  to  common  sense,  to  say  that  a  mortgagor  in 
possession  was  not  the  real  owner  ;  that  the  mortgagee,  not- 
withstanding the  form,  has  but  a  chattel,  and  the  mortgage  'is 
only  a  security.  (2  Burr.  969.  Martin  v.  Mowlin.  Doug,  630. 
Tkt  King  V.  «S,  Michaels.  Doug.  455.  Eaton  v.  Jacques,  1  H,  ' 
BL  117.  note.  Chinney  y,  Blackbume,  Doug,  114.  Jackson 
?.  Vernon.    1  East^  288.  The  King  v.  Lihab.  of  Edington.) 

Viewing  the  subject  in  this  light,  as  I  think  I  am  well  author- 
ized to  do  in  this  case,  I  must  conclude,  that  the  interest  of 
the  mortgagee  was  not  the  subject  of  a  sale  on  execution.  At 
the  time  of  the  sale,  the  mortgaged  premises  continued  to  be 
real  estate  in  the  hands  of  the  mortgagor,  and  liable  to  be  sold 
on  execution  against  him.  {Stewart  y.JVaterSj  1  Caineti^s  Cases 
in  Error ^  ^'^•)(^)  Until  foreclosure,  or  at  least  until  posses- 
sion taken,  the  mortgage  remains  in  the  light  of  a  chose  in  action. 
It  18  but  an  incident  attached  to  the  debt,  and,  in  reason  and 
propriety,  it  cannot,  and  ought  not,  to  be  detached  from  its 
principal.  The  mortgage  interest,  as  distinct  from  the  debt,  is 
not  a  fit  subject  of  assignment.  It  has  no  determinate  value. 
If  it  should  be  assigned,  the  assignee  must  hold  the  interest 
at  the  will  and  disposal  of  the  creditor  who  holds  the  bond. 
Accessorium  non  ducit,  sed  sequitur  principale.  It  is  difficult  to 
conceive  what  right  can  be  sold  which  does  not  carry  the  debt 
with  it.  The  control  over  the  mortgaged  premises  *must  es- 
sentially reside  in  him  who  holds  the  debt.  It  would  be 
absurd  in  principle,  and  oppressive  in  practice,  for  the  debt 
and  the  mortgage  to  be  separated,  and  placed  in  different  and 
independent  hands.  There  is  no  way  to  render  a  mortgage 
vendible,  but  by  allowing  the  debt  to  go  with  it  ^  and  this  would 
be  repugnant  to  all  rule,  for  it  is  well  understood,  that  a  chose 
in  action  is  not  the  subject  of  sale  on  execution.  When  the 
mortgagee  has  taken  possession  of  the  land,  the  rents  and 
profits  may,  perhaps,  then  become  the  subject  of  computation 
and  sale.  Until  then,  the  attempt  would  be  useless.  Even  in 
cases  where  a  mortgagee  makes  a  voluntary  assignment  of  both 
debt  and  mortgage,  Lord  Loughborough  (4  Vesey,  127.)  held  it 
to  be  very  indifferent  security,  unless  done  with  the  privity  of 
the  mortgagor,  because  the  assignee  would  take  subject  to 
the  account  between  the  mortgagor  and  mortgagee.  But  to 
attempt  to  sell  the  mortgage  alone,  without  the  debt,  and  that. 
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(a)  An  eqaity  of  redemption  may  be  iold  on  an  execution  at  law  in  JVew- 
York,  Waters  v.  Stewart,  1  Caines'e  Ca.  47 ;  in  Connecticut^  Hobart  y.  Frisbie,  3 
Comn.  Rep.  ^3;  in  MaseaehusettSf  IngersoU  v.  .Sawyer ,  2  Pick.  Rep,  276.  Car* 
pemUr  r.  Sutton,  7  Pick,  Rep.  49 ;  and  in  Maryland,  Tard  y.  PkUpot,  5  Harr.  and 
Johns.  312;  but  not  (semble)  in  Jfew-Han^shire,  2  JV.  Han^,  Rep.  16.  In 
Pemuvlvaitia,  a  judgment  is  a  lien  upon  any  kind  of  equitable  interest  in  land 
▼estea  in  the  debtor  at  the  time  of  judgment,  and  any  such  interest  may  be  sold 
00  an  execution.    Carkkuff  y.  Anderson^  2  Bi$m.  Rep.  4. 
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too,  before  foreclosure  or  possession,  appears  to  me;  in  everj 
point  of  view,  to  be  extremely  unfit,  and  equally  inadmissible 
as  it  would  be  to  sell  the  bond  of  the  mortgagee. 
*  We  are,  accordingly,  of  opinion,  that  the  sale  in  the  present 
case  by  the  sheriff,  and  the  purchase  under  it  by  the  defendant, 
were  null  and  void,  and,  consequently,  that  the  plaintiff  is 
entitled  to  recover;  and  that  the  evidence,  also,  of  the  sale  under 
the  power  in  the  mortgage  ought  to  have  been  received.  The 
verdict  ought,  therefore,  to  be  set  aside,  and  a  new  trial 
awarded,  with  costs  to  abide  the  event  of  the  suit. 

New  trial  granted,  (a) 

(a)  The  mort^raffor  is  considered  in  JVeie-Korifc  ••  Uie  owner  of  the  freehold, 
notwithstanding  tne  mortgage,  and  may  even  aqatain  an  action  of  treepans 
affainst  the  mortgagee,  or  those  claiming  under  him,  if  he  or  they  enter  while 
the  mortgagor  is  in  possession.  Jackson  y.  Branson,  19  Johns.  325.  Dickenson 
T.  Jackson,  6  Cow.  Un.  147.  And,  subject  to  the  mortgage,  the  widow  of  the 
mortgagor  is  entitled  to  her  dower.  TabeU  y.  TabeU,  1  Johns.  Cha.  Hep.  45. 
Before  foreclosure,  the  mortgagor  remsins  seized  of  the  freehold,  and  the  mort- 
gagee has  merely  a  chattel  interest,  a  pledge  for  his  debt.  Wilson  y.  Troup,  2 
Csi0.  Rem,  19G.  lluntingUm  y.  SmUk,  4  Conn,  Rep.  235.  Clairk  y.  Beodk,  6  Conn, 
Rep.  142.  WUUngton  y.  Gale,  7  Mass.  Rep.  138.  Eattm  y.  Whiting,  3  Pick. 
Rep.  484.  Blaney  y.  Bearee,  2  Qreenl.  Rtp,  132.  M'CaU  y.  Lennox,  9  Serg. 
and  Bsade,  802.  SckvMiU  Jfao.  Co.  y.  Thobum,  7  Serg.  end  RawU,  411.  Ford 
y .  PkUpot,  6  Horr.  and  J<Ans.  Rsp.  312. 
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*TiLLMAN    against  Lansing,    Sheriff  of  Rensselaer     tillmah 

County.  lahsiho. 

THIS  was  an  action  of  debt^  for  a  voluntary  escape.  The  WhereAprU- 
cause  was  tried  at  the  Albany  circuit,  in  April,  1808,  when  a  SJ*[  '^  ^^^ 
verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  security  lo  \iie 
court  on  the  following  case.  ^^^^  ^  ^^ 

In  May  term,  1807,  the  plain  tiff  obtained  a  judgment  in  this  erties  of  the 
court,  against  Joseph  B.  Comstock  and  Samuel  Vomstock,  for  f^ouJ^heTim- 
20O  dollars,  debt,  and  8  dollars  and  88  cents,  costs.  On  the  Us^onSundayt, 
11th  May,  a  ca.  sa.  was  issued  against  them  upon  the  judgment,  SJ^^JSe'lfvemuir 
returnable  in  August  following,  on  which  they  were  taken  by  u  was  held,  that 
the  sheriff  of  Rensselaer  county,  and  held  in  his  custody.  The  ^^!^i^ 
prisoners  gave  security  to  the  sheriflF  for  the  liberties  of  the  sirain  the  prit- 
prison,  and  were  in  custody  within  the  limits  of  the  prison.  ^  ^^  ^ 
On  Sunday,  the  Sih  November,  1807,  before  the  commencement  secumy  require 
of  this  suit,  both  the  prisoners  were  at  church  in  Lansingburgh,  f,^**^^*  Sat" 
about  three  miles  without  the  limits  of  the  prison,  where  they  thoug^h  this  was 
were  seen  by  adeputy-sherifT,  who  resided  in  the  same  house  with  ^^'^nor  ^Sl 
the  sheriff.  On  the  preceding  Sunday,  one  of  them  had  been  gent  escape, 
seen  by  the  sheriff  himself,  without  the  limits ;  and  it  appeared  ^escap^tmder 
that  they  were  in  the  habit  of  going  out  of  the  prison  limits  on  the  statute  reia- 
Sundays,  to  attend  church  at  Lansingburgh ;  but  always  returned  ^^^8°  m  *2ou]d 
within  the  limits,  on  the  same  day,  and  this  was  kno^vn  \o  the  not  be  tmrged 
sheriflF;  that  they  never  lefl  the  limits  at  any  other  time,  except  ret^m  ©r^Se 
on  Sundays,  and  were  still  in  custody  within  the  limits,  when  prisoner  before 
the  present  suit  was  commenced.  *„y'^  re^erei 

It  was  a^^reed,  that  if  the  court  should  be  of  opinion  that  the  the  sheriff  liable 
sheriff  was  liable  for  an  escape,  then  a  judgment  was  to  be  en-  SJJance  and  that 
tered  for  the  plaintiff,  otherwise  a  nonsuit  was  to  be  entered,    i»e  must  resort 

to   the  bail  for 
.    .  -  his     indemnity, 

Allen,  for  the  plaintiff.  1.  This  is  a  voluntaryescape,  for  which  as  the  bond  was 
the  sheriff  is  liable.  A  voluntary  escape  is  where  *the  prisoner  is  .  [  *  46  ] 
suffered  to  go  at  large,  by  the  consent  or  permission  of  the  officer.  ".®'  "f*^«  "" 
This  consent  may  be  implied  as  well  as  express:  as  where  the  *'^* 

trisoner  is  intrusted  with  the  keys  of  his  prison,  or  is  made  turn-  nl^  b[1^, 
ey,  and  goes  out  and  returns ;  (Jmpey^s  Sheriff,  199, 200.    Cases  ^l^"*^  ^• 
temp.  Hardw.  310,  311.)  or  where  a  prisoner  in  execution  is  cMesiheVrcitU' 
permitted  to  go  about  attended  by  a  follower.    (1  Bos,  fy  Pull, 
24.)     So  if  a  prisoner  goes  without  the  liberties  or  rules  of  pris- 
on, with  the  knowledge  of  the  sheriff,  it  is  a  voluntary  escape. 
{Impey's  Sheriff,  204.  2  Term  Rep.  126.)     If  the  defendant, 
who  has  been  taken  in  execution,  is  seen  at  large,  even  before 
the  return  of  the  writ,  and  for  the  shortest  time,  it  is  an  escape. 
(2  fV.  Bl.  Rep.  1048.)     Where  there  has  been  a  voluntary 
escape,  there  can  be  no*recaption.  (3  Term  Rep.  392.) 
2.  If  this  is  not  a  voluntary  escape,  still  it  is  such  an  escape 
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under  the  statute,  as  renders  the  sheriff' liable.  By  the  18tl; 
and  20th  sections  of  the  act  {Rev.  Lawsy  y.  1.  p.  212.  1  JV.  R. 
L>  425,  426.  s.  19.  21.)  concerning  sheriffs,  <&.c.,  if  any  person 
arrested  or  committed  to  prison  on  execution,  be  suffered  to  go 
out  of  prison  or  be  at  large,  without  the  consent  of  the  plaintiff, 
it  is  declared  to  be  an  escape,  and  the  plaintiff  may  recover 
the  amount  of  the  execution,  by  an  action  of  debt  against  the 
sheriff.  By  the  5th  and  6th  sections  of  the  act  relative  to 
gaols,  {Rev.  Laws,  v.  1 .  p.  359,  360.  1  JS.  R.  L.  429.)  in  which 
the  liberties  are  regulated,  it  is  expressly  provided,  that  nothing 
in  the  act  should  be  construed  to  exonerate  the  sheriffs,  in  case 
the  prisoners  shall  escape  or  go  at  large  without  the  limits 
established  for  the  liberties  of  uie  gaol,  (a)  The  liberties  are 
nothing  more  than  the  extension  of  the  four  walls  of  the  prison, 
and  the  doctrine  as  to  escapes  applies  now,  as  well  as  before 
the  establishment  of  liberties.  The  law,  while  it  is  very  strict 
against  sheriffs,  has  provided  for  their  security  and  indemnity. 
A  sheriff  is  not  obliged  to  permit  a  prisoner  to  go  within  the 
liberties,  until  he  has  executed  a  bond,  with  sufficient  sureties, 
that  he  will  not  escape  or  go  beyond  the  limits ;  and  if  the 
sheriff,  at  any  time,  should  discover  the  security  he  has  taken 
to  be  insufficient,  he  may  confine  the  prisoner  in  close 
custody,  until  he  gives  further  and  sufficient  bail. 

Van  Vechten,  contra.  The  only  question  is,  whether  there 
was  a  voluntary  escape.  If  the  sheriff  had  no  power  to  ^refuse 
the  liberties  of  the  gaol  to  the  prisoner,  on  his  tendering  a  suf- 
ficient bond  of  indemnity,  nor  to  put  the  prisoner  into  close 
custody  because  he  transgressed  the  limits,  then  the  sheriff 
ought  not  to  be  made  liable  unless  he  knows  of  and  connives 
at  the  escape.  The  statute  is  imperative  on  the  sheriff;  and  he 
cannot  refuse  the  liberties  to  a  prisoner  who  offers  a  sufficient 
security.  If  the  sheriff  is  to  be  held  liable  for  a  voluntary  escape, 
then  he  cannot  resort  to  his  bond  of  indemnity ;  and  by  the 
present  form  of  action  he  would  be  deprived  of  the  benefit  of  a 
security  which  the  statute  obliges  him  to  accept.  If  the  plain- 
tiff meant  to  recover  by  virtue  of  the  statute,  he  should  have 
brought  a  special  action  founded  on  the  statute,  so  that  the 
record  of  recovery  would  be  evidence  in  support  of  an  action  by 
the  sheriff  on  his  bond.  But  the  action  being  for  a  voluntary 
escape  at  common  law,  the  plaintiff  cannot  recover  under  any 
of  the  provisions  of  the  statute.  If  there  has  not  been  a  volun- 
tary escape,  then  the  common  law  doctrine  of  a  recaption  will 
apply,  and  the  prisoner  having  returned  into  custody  before  any 
action  was  brought,  the  present  suit  cannot  be  maintained.  It 
was  so  decided  in  Dole  v.  Moulton,  in  1801.  It  is  unneces- 
sary to  examine  the  doctrine  of  escapes.  It  is  enough  that  tlie 
sheriff  was  obliged  to  suffer  the  prisoner  to  be  at  large  within 
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(Ii^  liberties,  on  his  giving  bail ;  and,  having  no  control  over 
hini  r«'hile  that  security  was  sufficient,  he  ought  not  to  be  made 
liable  for  a  voluntary  escape. 

iHOMPsoN,  J.,  delivered  the  opinion  of  the  court.  The  gen- 
eral principles  of  law  applicable  to  escapes  are  well  settled ; 
and  if  the  present  case  was  to  be  decided,  independently  of 
our  statute  relative  to  gaoMiberties,  little  difficulty  would  be 
presented.  It  is  not  to  be  denied,  that  fresh  pursuit  and 
recaption  before  action  brought,  is  a  good  defence  against 
a  negligent  escape ;  and  a  voluntary  return  of  the  pris- 
oner before  action  conunenced,  will  also  purge  an  escape  of 
this  description.  (Impey^s  Shff,  181.  188.  Stra,  423.)  It  is 
equally  well  settled,  that  there  can  be  no  recaption  *after  a 
voluntary  escape,  and  that  nothing  will  purge  an  escape  falling 
under  that  denomination.  (3  Term  Rep.  392.  2  Wil.  294.)  It 
does  not,  however,  appear  to  me  that  this  can  be  considered, 
technically,  either  as  a  voluntary  or  a  negligent  escape.  An 
escape  is  not  voluntary,  unless  it  be  with  the  consent,  or  by  the 
default  of  the  sheriff,  ^2  Term  Rep.  131.)  neither  of  which  is 
imputable  to  the  sheriff  in  the  present  case :  for  the  statute 
(Rev.  Laws,  v.  1.  p.  360.)  is  mandatory  upon  him,  to  per- 
mit the  prisoner  to  go  at  large,  provided  he  gives  the  security 
therein  required.  After  giving  the  security,  the  sheriff 
has  no  right  to  restrain  the  prisoner,  unless  he  shall  discover 
his  bail  to  be  insufficient,  and  in  such  case,  no  longer  than 
until  good  bail  be  offered.  A  negligent  escape  necessarily 
implies  some  neglect  of  duty  or  default  in  the  sheriff.  Nothing 
of  this  kind,  however,  is  chargeable  upon  him  in  the  case 
before  us,  unless  he  had  a  right  by  force  to  restrain  the  prisoners 
from  going  beyond  the  gaol-liberties.  And  if  any  such  power 
be  vested  in  the  sheriff,  his  neglect  and  default  would 
approach  very  nearly  to  a  voluntary  escape.  The  prisoners 
were  in  the  constant  habit  of  going  beyond  the  limits,  on  Sunn 
days,  and  this  was  known  to  the  sheriff,  and  one  of  them  was 
seen  by  him  three  miles  without  the  liberties,  and  no  notice 
taken  of  it.  According  to  my  view  of  the  case,  however,  the 
sheriff  is  chargeable  with  no  default,  on  this  account,  because 
he  had  no  right  to  restrain  them.  That  there  has  been  an  escape, 
can  admit  of  no  doubt ;  but,  as  I  before  observed,  it  is  not  either 
a  voluntary  or  negligent  escape,  within  the  ordinary  acceptation 
of  the  terms ;  but  an  escape  which,  under  our  statute,  amounts  to 
a  breach  of  the  condition  of  the  prisoners'  bond,  and  renders 
the  sheriff  responsible. 

The  act  of  the  20th  of  March,  1801,  {Rev.  Laws,  v.  1.  p. 
212.)    directs,     that  every  person  who  shall  be  arrested  by 
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virtue  of  an  execution  against  his  body,  shall  be  kept  in  prison, 
in  close  and  secure  custody ;  and  if  the  sheriff  shall  permit 
such  person  to  go  out  of  prison,  or  he  at  large^  *without  the 
assent  of  the  plaintiff,  he  shall  be  answerable  for  the  debt  for 
which  such  person  was  arrested  or  committed  :  And  it  is  de- 
clared to  be  an  escape  for  the  sheriff  to  permit  or  suffer  a  pris- 
oner in  custody  on  execution,  to  go,  or  be  at  large  out  of  his 
prison.  Under  this  statute,  what  kind  of  an  escape  would  it 
be,  if  a  sheriff,  seeing  a  prisoner  at  large,  should  suffer  him  to 
remain  without  recommitting  him  ?  It  could  scarcely  be  de- 
nominated any  other  than  a  voluntary  escape :  Although  he 
might  not  have  expressly  assented  to  his  going  at  large,  at 
first,  yet,  by  voluntarily  suffering  him  to  remain  at  large,  he 
thereby  assents  to  and  ratifies  the  original  escape.  The  act 
of  the  30tii  Mardi,  1801,  {Rev.  Laws^  v.  1.  p.  360.)  makes 
it  the  duty  of  the  sheriff  to  allow  prisoners  the  liberties  of  the 

Saol,  on  their  giving  a  bond  with  sufficient  sureties,  the  con- 
ition  of  which  bond  is,  '*  that  such  prisoner  shall  remain  a 
true  and  faithful  prisoner,  and  shall  not  at  any  time  nor  in  any 
wise  escape,  or  go  without  the  limits  of  the  liberties  of  the 
prison,  until  discharged  by  due  course  of  law."  And  the 
sheriff  is  authorized,  in  case  he  shall  discover  the  bail  to  be 
insufficient,  to  confine  the  prisoner,  until  other  sufficient  bail 
be  offered. 

According  to  my  construction  of  this  act,  the  sheriff,  after 
having  taken  bail,  has  no  right  to  restrain  the  prisoner,  should 
he  see  him  at  large ;  his  remedy  is  upon  his  bond.  It  is  a 
breach  of  the  condition  of  this  bond,  for  the  prisoner  to  go 
beyond  the  limits,  and  it  can  be  no  defence  to  him  that  he  re« 
turned  before  suit  brought  against  the  sheriff.  This  bond,  it 
is  true,  is  for  the  sheriff*s  indemnity  only.  Nothing  more, 
however,  is  to  be  understood  by  this,  than  that  if  the  plaintiff 
in  the  execution  does  not  choose  to  take  advantage  of  this  es- 
cape, the  sheriff  shall  not.  The  bond  is  not  made  assignable ; 
the  plaintiff's  remedy  must,  therefore,  be,  in  the  first  instance, 
against  the  sheriff.  The  act  provides,  that  nothing  therein 
contained  shall  be  construed  to  exonerate  the  sheriff,  in  case 
the  prisoner  shall  escape  and  go  at  large  without  the  limits. 
Were  it  not,  *then,  for  this  act,  how  would  the  sheriff  stand 
under  the  statement  of  facts  in  the  case  ?     He  knew  that  the 

1)risoners  were  in  the  constant  habit  of  going  beyond  the 
imits,  saw  one  of  them  without  the  same,  and  eufTered  him  to 
remain  there,  without  attempting  to  recommit  him.  If  he 
was  legally  vested  with  this  power,  I  should  strongly  incl'ne  to 
think  his  neglecting  to  exercise  it,  would  amount  to  a  volun- 
tary escape ;  but  it  is  unnecessary  to  go  thus  far.  That  here 
has  been  an  escape  in  fact,  is  not  denied ;  and  I  am  satisfied 
that,  according  to  the  true  construction  of  the  statute,  there 
50 


OF  THE  STATE  OF  NEW-YORK. 


50 


could  be  no  recaption,  and  that  a  voluntary  return  of  the 
prisoner  bef;>re  suit  brought,  will  not  purge  the  escape. 

The  case  of  Dole  v.  SSouhon^  decided  in  this  court  in  Janw- 
ary  term,  1801,  was  relied  upon  by  the  defendant's  counsel, 
but  has  no  application  to  the  case.  That  was  a  suit  by  the 
sheriff  upon  a  bond  for  the  gaol-liberties,  and  the  defendant 
pleaded  specially,  ^'  that  he  accidentally  walked  sixteen  feet 
beyond  the  gaol -liberties,  which  were  bounded  on  an  imagi- 
nary line,  and  that  he  immediately  and  voluntarily  returned, 
and  there  had  remained,  and  which  return  was  before  suit 
brought."  To  the  plea  there  was  a  demurrer,  and  .the  court 
held  the  plea  to  be  good,  because  the  bond  was  given  for  the 
sheriff's  indemnity,  and  he  could  not  have  sustained  any 
damage  in  that  case,  as  the  escape  was  involuntary  on  the 
part  of  the  prisoner,  and  such  an  involuntary  escape,  and  re- 
turn before  suit  brought,  would  be  a  good  defence  in  a  suit 
against  the  sheriff  for  the  escape.  The  plea  was  held  to  be 
equivalent  to  a  plea  of  non  damnificatus.  The  case  of  Carrie 
and  Whitney  v.  Henry^  (2  Johru.  Rep,  433.)  is  also  inapplica- 
ble. That  was  a  suit  against  the  defendant,  as  sheriff,  for  an 
escape,  and  the  plea  was  an  escape  with  force,  and  breaking 
of  the  gaol,  and  against  the  will  of  the  sheriff,  and  a  return 
into  custody  before  suit  brought.  That  case  did  not  arise 
under  the  statute  for  creatine  gaol-liberties.  This  case  is  also 
essentially  distinguishable  from  that  of  Bonafous  v.  Walker^ 
(2  Term  Rep.  1^.)  where  it  was  held,  that  an  escape  from 
^e  King^s  Bench  prison,  without  the  marshal's  knowledge, 
was  not  a  voluntary  escape,  and  that  a  recaption  on  the  fresh 
pursuit  was  a  good  plea.  In  that  case,  the  prisoner,  upon  his 
return,  was  confined  immediately  in  close  custody,  and  denied 
the  rules  of  the  prison,  and  that  fact  was  relied  upon  by  one 
of  the  judges,  as  evidence  that  the  escape  was  not  voluntary 
on  the  part  of  the  marshal.  It  was  a  material  ingredient  in 
that  case,  which  does  not  nor  could  it  legally  exist  in  the  one 
before  us,  because  the  sheriff  has  no  power  to  deprive  the 
prisoners  of  the  gaol-liberties,  notwithstanding  a  previous 
escape,  so  long  as  they  can  furnish  him  a  bond  with  sufficient 
8uret!es. 

Making  sheriffs  responsible  in  such  cases  may  seem  to  ope- 
rate hardly,  if  they  should  be  compelled  to  advance  the  money, 
before  they  have  an  opportunity  of  prosecuting  the  security 
they  may  have  taken.  It  is  a  circuitous  mode  of  getting  at 
the  security ;  but  the  statute  has  made  this  course  necessary, 
since  the  bond  taken  by  the  sheriff  is  not  made  assignable* 
We  incline^  however,  to  think  that  the  court  would  have 
power  to  stay  execution  against  the  sheriff,  for  the  purpose 
of  giving  him  a  reasonable  time  to  prosecute  his  bond.    But 
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the  hardship  of  the  case  cannot  vary  the  construction  of  the 
statute ;  the  alteration,  if  any  be  necessary,  belongs  to  another 
forum.  The  opinion  of  the  court,  therefore,  is,  that  the  plain- 
tiJOr  must  have  judgment.  We  have  taken  no  notice  of  the  ob- 
jection suggested  on  the  argument,  as  to  the  form  of  the  action. 
This  we  consider  waived  by  the  agreement  at  the  foot  of  the 


case. 


Judgment  for  the  plaintiiT.  (a) 


or         ^        ^ 

cuting  sach  bond  within  the  liberties  of  the  jail  of  the  county 
be  in  custody,  shall  not  be  deemed  an  escape  of  such  prisoner ;  but  in  case  any 
such  prisoner  shall  go  at  large  without  the  liberties  of  such  county,  without  the 
assent  of  the  party  at  whose  suit  such  prisoner  shall  be  in  custody,  the  same 
shall  be  deemed  an  escape  and  forfeiture  of  the  bond  so  executed :  and  the 
sheriff,  in  whose  custody  such  prisoner  shall  have  been,  shall  have  the  8am.e 
authority  to  pursue  and  retake  such  prisoner,  as  if  such  escape  had  been  mada 
from  the  jail.  In  every  suit  brought  by  a  sheriff  on  such  bond,  the  defendant 
may  pleaa  a  voluntary  return  of  the  prisoner  to  the  jail  from  which  he  escaped, 
or  the  liberties  thereuf,  or  a  recaption  of  i^ch  prisoner  by  the  sheriff  from  whose 
custody  he  escaped,  before  the  commencement  of  such  suit,  and  may  give  evi- 
dence thereof  in  bar  of  such  action ;  and  such  defendants  shall  be  entitled  to 
make  such  or  any  other  defence  to  such  suit,  which  might  be  made  by  such 
sheriff,  to  an  action  against  him  for  such  escape."    2  Rev,  StaiuteSf  p.  4^,  435. 

■eCl.  4/,  40.  w 
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Tenton  against  Reed. 


An  actual  mar- 
pnfpd  ma^  be 
inferred,  m  or- 
dioary  cases, 
f^om  eohabita* 
tion,  aeknowl- 
edgment  of  the 
parties,  d&c.  No 
ibnnal  solemni- 
sation of  mar- 
riage is  requi- 
site. A  contract 
of  marriage, 
made  per  verba 
eUpretentifiaus 
valid,asifmade 
in  facie  tceU' 
rim. 


THIS  case  came  before  the  court,  on  a  certiorari  from  the 
Justices'  Court  in  New-  York. 

It  appeared,  upon  the  trial  below,  that  Reedy  the  plaintiff 
below,  demanded  a  certain  annual-  payment  of  25  dollars, 
secured  by  the  constitution  of  the  Provident  Society,  to  the 
widows  of  deceased  members  of  that  society.  William  Reed^ 
whose  widow  the  plaintiff  below  claimed  to  be,  was  a  regular 
member  of  the  society,  at  the  time  of  his  decease.  By  the 
constitution  of  the  society,  the  widows  of  regular  members 
were  entitled  to  25  dollars,  annually,  from  the  funds  thereof. 
The  only  point  in  controversy  was,  whether  the  plaintiff  was 
the  widow  of  Reed.  In  the  year  1785,  she  was  the  lawful 
wife  of  John  Guest,  Some  time  in  that  year.  Quest  left  the 
state  for  foreign  parts,  and  continued  absent,  until  some  time 
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in  the  year  1792,  and  it  was  reported,  and  generally  believed, 
that  he  had  died  in  foreign  parts.  The  plaintiif,  in  1792,  mar- 
ried Reed.  In  that  year,  and  subsequent  to  the  marriage, 
Gitest  returned  to  this  state,  and  continued  to  reside  therein 
until  June^  1800,  when  he  died.  He  did  not  object  to  the 
connection « between  the  plaintiff  and  Reedy  and  said  that  he 
had  no  claim  upon  her,  and  never  interfered  to  disturb  the 
harmony  between  them.  After  the  death  of  Guest,  the  plain- 
tiff continued  to  cohabit  with  Reed  until  his  death  in  Stptem^ 
ber,  1806,  and  sustained  a  good  reputation  in  society ;  but  no 
solemnization  of  marriage  was  proved  to  have  taken  place 
between  the  plaintiff  and  Reed,  subsequent  to  the  death  of 
Guest, 

Upon  these  facts,  the  court  below  decided,  that  the  marriage 
with  Reed  was  not  meretricious  or  void,  and  that  the  plaintiff 
was  entitled  to  the  annuity. 

The  plaintiff  in  error  contended,  that  the  statute  concerning 
bigamy  only  purged  the  felony,  and  did  not  legalize  the  mar- 
riage with  Reedy  which,  after  the  return  of  Guest,  was  *mere- 
tricious ;  that  though  the  subsequent  cohabitation  with  Reed, 
as  his  wife,  after  Uuest^s  death,  was  sufficient  to  charge  him 
with  her  debts,  as  her  husband ;  yet  that,  when  the  wife  comes 
and  claims  a  right,  quasi  wife  or  widow,  she  must  prove  a  mar- 
riage in  fact,  and  that  the  continuance  of  cohabitation  was 
not  sufficient. 

The  defendant  in  error  insisted,  that  the  statute  concerning 
bigamy  frees  her  from  guilt,  and  that  her  subsequent  cohabi- 
tation with  Reed  was  not  meretricious. 

On  the  facts  and  the  points  above  started,  the  case  was  sub- 
mitted to  the  court  without  argument. 

Per  Curiam.  The  marriage  of  the  plaintiff  below  with 
William  Reed  during  the  life-time  of  her  husband  John  Guest, 
was  null  and  void.  It  was  of  no  legal  avail  whatever,  and  not 
sufficient  to  constitute  them  husband  and  wife  de  facto.  This 
has  been  the  uniform  and  well-settled  rule  of  the  common 
law.  (1  Roll.  Abr.  340.  pi.  2.  357.  pi.  40.  360.  F.  Cro.  Eliz. 
858.  1  Salk.  120.)  The  statute  concerning  bigamy  does  not 
render  the  second  marriage  legal,  notwithstanding  the  former 
husband  or  wife  may  have  been  absent  above  five  yeSrs,  and 
not  heard  of.  It  only  declares,  that  the  party  who  marries 
again,  in  consequence  of  such  absence  of  the  former  partner, 
shall  be  exempted  from  the  operation  of  the  statute,  and  leaves 
the  question  on  the  validity  of  the  second  marriage  just  where 
it  found  it.  Elizabeth  Reed  was,  then,  the  lawful  wife  of 
Guest,  and  continued  so,  until  his  death  in  1800;  and  the  true 
question  is,  whether  there  was  evidence  sufficient  to  justify  the 
court  below  in  concluding  that  she  was  afterwards  married  to 
Ji^'td.    Though  the  court  below  may  have  decided  upon  erro- 
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Deous  grounds,  yet  if  upon  the  return  there  appears  to  be 
other  and  sufficient  reasons  to  justify  their  decision,  the  judg* 
ment  ought  to  be  affirmed.  It  is  stated,  that  there  was  not 
proof  of  any  subsequent  marriage  in  fact,  and  that  no  solem- 
nization of  marriage  was  shown  to  have  taken  place.  But 
proof  of  an  actual  marriage  was  not  necessary.  Such  strict 
proof  is  only  required  in  prosecutions  *for  bigamy,  and  in  ac- 
tions for  criminal  conversation.  (4  Burr.  2057.  Doug.  171.) 
A  marriage  may  be  proved,  in  other  cases,  from  cohabitation, 
reputation,  acknowledgment  of  the  parties,  reception  in  the 
fiimily,  and  other  circumstances  from  which  a  marriage  may 
be  inferred.  (4  Burr.  2057.  I  £^.  Casts,  213.  2  Si.  Rep. 
&n,  Peake^s  Cases,  N.  P.  231.)  No  formal  solemnization 
of  marriage  was  requisite.  A  contract  of  marriage  made  per 
verba  de  presenii  amounts  to  an  actual  marriage,  and  is  as 
valid  as  if  made  in  facie  ecclesia,  (a)  (6  Mod.  155.  2  Salk, 
437.  Peake^s  Cases,  231.)  In  the  present  case,  there  existed 
strong  circumstances,  frcHn  which  a  marriage  subsequent  to  the 
death  of  Guest  might  be  presumed.  The  parties  cohabited 
together  as  husband  and  wife,  and  under  the  reputation  And 
understanding  that  they  were  such,  from  1800  to  1806,  when 
Reed  died ;  and  the  wife,  during  this  time,  sustained  a  good 
character  in  society.  A  jury  would  have  been  warranted,  un- 
der the  circumstances  of  this  case,  to  have  inferred  an  actual 
marriage,  and  the  court  below  had  sufficient  ground  to  draw 
that  conclusion  ;  and  as  they  have  drawn  it,  and  their  decision 
being  a  substitute  for  a  verdict,  we  will  not  disturb  it. 

Judgment  affirmed. 

'  (a)  See  HoMtz  y.  Suhf^  6  Biwu.  405,  where  it  wu  held,  Uiat  marria^  is  a  civil 
contract,  which  may  be  completed  by  any  worda  in  the  present  time  without 
regard  to  form ;  and  where  the  distinction  between  words  constitating  such  a 
marriage,  and  words  of  reference  to  a  past  cohabitation  are  considered. 

See  also,  as  to  marriaffes  by  contract,  without  religious  celebration,  in  ScoOtmd^ 
and  the  evidence  by  which  they  may  be  sostained,  DabympU  y.  DahymfU^  % 
H^ggmnTs  Cams,  Rtp,  54. 
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WooLLEY  and  others,  Trustees  of  Evans,  against        ^^^^^^ 

Constant.  oowTArr. 

THIS  was  an  action  of  trover ^  for  a  brig  called  the  America*  A  bin  of  sale 
The  cause  was  tried  at  the  sittings  in  New- York j  the  19th  of  uiiTiD^^^ti^ 
April  last,  before  the  chief  justice.  The  vessel  had  been  for  tbe  recital 
attached  on  the  1st  March^  1805,  by  the  ^defendant,  then  [*55] 
sheriff  of  the  city  and  county  of  New-York,  by  virtue  of  a  o^  »**o  register 
warrant  of  attachment  issued  by  one  of  the  judges  of  this  ^  ddlverod, 
court,  against  the  estate  of  EoanSy  an  absent  debtor,  pursu-  ^\,*^^*^* 
ant  to  the  act  giving  relief  against  absconding  and  ab.sent  ^i^  ^  bvTb! 
debtors.     Tne  plaintiffs  were  appointed  trustees  for  all  the  consent  of  the 

«»^^:«^^  vendor  and  vcn- 

Credltors.  dee.       it    was 

The  plaintiffs  proved,  by  the  custom-house  books,  that  the  ^m.^^'^^  ***• 
vessel  was  registered  in  the  name  of  Evans^  on  the  16th  Mai/j  gUd,  and  that 
1804,  and  that  no  alteration  had  been  made  in  the  register  at  ?^®*^^^®'  ^ 
the  time  of  the  attachment,  nor  until  the  1st  Marm,  1807.  r^,  ma/'bc 
They  also  proved  a  demand  of  the  brig  prior  to  the  commence-  aliened »»  a  n>»- 
ment  of  the  suit,  and  a  refusal  by  the  defendant  to  deliver,  and  |he  consenrof 
the  value  of  the  vessel  at  the  time.  thepwriie8,with 

The  defendant's  counsel  then  moved  for  a  nonsuit,  vSiditylT^  ^ 

1.  Because  there  was  no  evidence  of  an  actual  conversion, 

and  that  the  demand  and  refusal  were  no  evidence  of  a  conver-  win,  s  o»w.  xqi 
mon,  unless  the  defendant  was  in  possession  of  the  thing  at  the  D^dS^^T'Sm 
time.  *♦•  ^ 

2.  Because  the  action  of  trover  would  not  lie ;  but  the 
plaintiff  should  have  brought  an  action  on  the  case  against 
the  defendant  for  misbehavior  in  his  office  of  sheriff. 

These  objections  were  overruled  by  the  judge ;  and  the  de- 
fendant then  produced  a  bill  of  sale  of  the  vessel,  dated  at 
PortimoutK;  in  New-Hampshire,  the  24th  July,  1804,  from 
Evans  to  Peter  Coffin,  John  Haven,  and  Edward  L  Long,  for 
the  consideration  of  4,000  dollars,  which  recited  the  register, 
and  tbe  execution  was  duly  proved  and  certified  by  a  notary  . 
public.  It  appeared,  that  the  bill  of  sale  had  been  delivered 
to  the  vendees  therein  named,  to  indemnify  them  for  certain 
notes,  amounting  to  2,224  dollars  and  44  cents,  lent  to  Evans, 
and  which  were  piud  by  them,  when  they  became  due.  When 
the  bill  of  sale  was  executed,  the  vessel  was  absent  on  a  for- 
eign voyage,  and  did  not  come  into  any  port  of  the  United 
States,  until  she  arrived  in  New-York.  A  few  days  before  the 
attachment  was  levied  by  the  defendant,  and  as  soon  as  the 
vendees  heard  of  her  arrival  in  New-York,  they  directed  their 
agent  to  take  possession  *of  her,  as  their  property.  Soon  [  *  56 1 
after  the  attachment  was  levied,  they  put  in  a  claim  of  prop- 
erty, which  was  tried  before  a  jury  summoned  for  that  purpose, 
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by  the  defendant ;  but  after  hearing  the  proofs  and  aliegations 
of  the  parties,  the  jury  separated,  without  coming  to  a  decision. 
The  defendant,  on  receiving  a  bond  of  indemnity  from  the 
claimants,  delivered  the  vessel  up  to  them,  and  she  soon  after 
sailed  for  Portsmouth^  her  register  still  remaining  unaltered. 
It  appeared,  that  all  that  part  of  the  bill  of  sale  to  Coffin, 
HaveUf  and  Long,  which  contains  a  recital  of  the  certificate 
of  registry,  was  in  blank,  at  the  time  it  was  produced  to  the 
sheriff'&jury ;  that  the  same  bill  of  sale  was  produced  at  the 
trial  of  the  cause,  and  the  blank  was  then  filled  up,  by  inserting 
the  certificate  of  registry. 

The  judge  charged  the  jury,  that  the  grantee  or  vendee  of 
a  deed  or  written  instrument  could  not,  after  its  execution, 
alter  it,  even  in  an  immaterial  part,  without  destroying  its 
validity ;  but  that  an  alteration  in  an  immaterial  part,  with  the 
consent  of  the  grantor  or  vendor,  would  not  vitiate  the  instru- 
ment ;  that  it  was  not  requisite,  for  the  purpose  of  transferring 
the  property  in  a  vessel,  that  the  certificate  of  registry  should 
be  recited  in  the  biH  of  sale ;  that  in  this  action,  which  was 
merely  to  try  the  right  of  property,  the  insertion  or  omission 
of  the  recital  was  immaterial ;  and  he  left  it  to  the  jury  to 
decide,  whether  the  alteration  of  the  bill  of  sale,  by  inserting 
the  recital,  was  made  by  the  vendees,  with  or  without  the  con- 
sent of  the  vendor  ;  and  if  made  without  his  consent,  that  they 
should  find  a  verdict  for  the  plaintiffs ;  but  if  it  was  made 
with  the  consent  of  the  vendor,  that  then  they  should  find  a 
verdict  for  the  defendant.  The  jury  found  a  verdict  for  the 
defendant. 

A  motion  was  made  to  set  aside  the  verdict 

BrinJcerhoff^  for  the  plaintiff.  Any  alteration  of  a  written 
instrument,  after  it  has  been  executed,  even  in  an  immaterial 
part,  renders  the  instrument  void.  {Pigofs  case,  1 1  Co.  27- 
4  Term  Rep.  329.  Shep.  Touch.  69,70,71.)  And  it  was 
decided,  in  Facman^s  case,  (2  Roll.  Abr.  29.  (U.)  pi.  5.)  that 
a  bond,  altered  by  consent  of  both  parties,  was  void.  But 
admitting  that  an  alteration  "^might  be  made  by  consent  of 
both  parties,  still  it  cannot  be  done,  if  the  rights  of  third 
persons  will  be  prejudiced  by  such  alteration  ;  and  here  the 
rights  of  the  plaintiff,  under  the  attachment,  are  affected,  for 
the  alteration  was  made  after  the  writ  of  attachment  was 
served. 

By  the  act  of  Congress,  {Laws  of  the  V.  S.  vol.  II.  p.  131. 
§14.)  whenever  a  vessel  is  sold,  she  must  be  registered  anew, 
and  if  the  register  is  not  recited  in  the  bill  of  sale,  the  vessel 
loses  her  American  character,  and  is  obliged  to  pay  duties  as 
a  foreign  vessel.  The  insertion  of  the  registry,  therefore, 
was  a  material  alteration,  and  for  the  benefit  of  the  de- 
fendant. 
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IVelbj  contra.  The  bill  of  sale,  without  a  recital  of  the 
registry,  was  sufficient  to  transfer  the  property  in  the  vessel. 
If  the  justice  of  the  case  is,  therefore,  with  the  plaintiff,  the 
court  will  not  lightly  disturb  the  verdict,  (2  Term  Rep.  4.) 
nor  will  they  send  back  the  cause  on  a  mere  technical  objec- 
tion, or  nice  point  of  law.     (2  Salk.  646.  4  Term  Rep.  468.) 

It  is  true,  that  a  grantee  can  make  no  alteration  whatever 
in  a  deed.  The  rule  is  founded  on  a  wise  caution,  and  in 
good  policy ;  but  the  reason  of  it  does  not  apply,  where  both 
parties  consent  to  make  the  alteration,  and  especially  in  an 
immaterial  part.  If  the  property  passes  by  a  bill  of  sale,  that 
docs  not  recite  the  register,  then  the  filling  up  the  blanks,  or 
inserting  the  register,  was  not  material.  For,  as  this  is  a  mere 
question  of  property,  the  effect  of  the  omission  or  insertion  of 
the  register  on  the  character  of  the  vessel,  cannot  alter  the 
case.  An  alteration  by  the  obligor  in  a  deed  in  a  material 
part,  does  not  avoid  it.  (Comyriy  Fait,  F.  I.)  In  the  case  of 
Markham  v.  Gomaston^  {Moore^  547.  But  see  Cro.  EHz.  626. 
contra.)  where  blanks  were  left  in  a  bond,  which  were  filled 
up  by  the  consent  of  the  parties,  the  deed  was  held  to  be  good ; 
and  in  ZjucA  v.  Claye,  {2  Lev.  35.  1  Vent.  185.  2  Ch.  Rep. 
410.  Paget  V.  Paget.)  tne  whole  court  held,  that  an  alteration 
by  consent  of  parties  did  not  make  a  deed  void ;  and  the  de- 
cision in  MarJcham  v.  OomastoHy  as  reported  by  Moore,  was 
recognized  as  correct,  though  a  contrary  decision  appears  in 
Cro.  E'izaheth.  The  *case  in  2  Roll.  Ahr.  29.  pi.  5.  is  said 
by  Lord  Kenyon,  U  Term  Rep.  323.  1  Anst.  228.  S.  C.)  to 
have  been  overruled  since,  and  is  certainly  inconsistent  with 
the  decisions  in  Moore  and  Levinz. 

D.  B.  Ogderiy  in  reply,  observed,  that,  as  the  insertion  of 
the  register  affected  the  character  of  the  vessel,  it  was  mate- 
rial ;  and  if  material  for  any  purpose,  it  must  be  considered  as 
material  to  every  purpose.  The  position  of  Baron  Comyn  is 
not  warranted  by  Pigofs  case,  to  which  he  refers  as  an  au- 
thority, but  the  very  contrary  is  stated  by  Coke.  In  none  of 
the  cases  cited  does  it  appear,  that  the  alterations  were  made 
after  the  deed  had  been  delivered ;  and  if  aflcr  execution,  and 
before  the  delivery,  then  the  alterations  were  made  before  the 
deed  took  effect.  In  Zouch  v.  Claye^  after  A.  and  B.  had 
executed  a  bond,  the  name  of  D.,a  third  obligor,  was  inserted 
by  consent,  who  also  executed  the  obligation ;  and  the  ques-' 
tion  was,  whether  this  alteration  made  the  bond  void  against 
A.  and  B.  In  the  present  case  a  blank  deed  was  executed 
and  delivered,  and  afterwards  filled  up  by  the  giontor's  con- 
sent ;  a  much  stronger  case  than  any  which  have  been  cited. 

TnoifPsoN,  J.,  delivered  the  opinion  of  the  court.    The  first 

objection  raised  on  the  part  of  the  plaintiff,  against  the  validi- 
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ty  of  the  transfer  of  property  in  the  brig  America^  by  Eoam^ 
the  absent  debtor,  to  Coffin  and  others,  is,  that  the  bill  of  sale 
was  originally  void,  because  the  grand  bill  of  sale  was  not  de- 
livered as  a  substitute  for  the  possession  of  the  brig.  This 
objection  was,  however,  abandoned  during  the  argument,  on 
the  ground  that  (if  amounting  to  any  thing)  it  ought  to  have 
been  raised  at  the  trial.  The  real  and  only  point,  then, 
before  us,  is,  whether  the  filling  up  of  the  blank  left  in  the 
bill  of  sale,  for  the  certificate  of  registry,  rendered  the  bill  of 
sale  void.  The  jury  have  found  that  the  blank  was  filled  up 
with  the  consent  of  EvanSj  the  vendor.  The  testimony  upon 
which  that  finding  was  grounded,  is  not  stated  in  the  case ; 
we  are,  therefore,  to  take  it  for  granted,  that  that  fact  is  not 
controverted,  and  *are,  of  course,  relieved  from  any  inquiry 
how  far  such  an  act  could  have  been  permitted  without  the 
i;onsent  of  the  vendOT.  Neither  is  it  requisite  to  examine 
whether  the  filling  up  of  this  blank  made  a  material  alteration 
in  the  deed,  because  I  think  it  can  be  maintained  that  a  deed 
may  be  altered  in  a  material  part  with  the  consent  of  both 
parties.  It  is  difficult  to  perceive  any  objection  to  this, 
since  the  temptations  to  abuse  and  fraud,  which  would  be 
felt,  if  such  alterations  were  allowed  by  one  party  only,  do 
not  exist. 

In  2  Roll,  Abr.  29.  (U.)  pi.  5.  it  is,  however,  stated,  that  if 
a  material  alteration  be  made  in  a  deed  by  the  obligor,  with 
the  consent  of  the  obligee,  it  is  still  void ;  and  for  this,  Fao- 
man^s  case  in  the  C.  P.  is  cited.  But  when  this  case  was 
cited  in  Master  v.  Millerj  (4  Term  Rep.  323.)  Lord  Kenyan 
said  that  there  had  been  contrary  decisions  since;  and  in 
Markham  v.  Gomaaton^  as  reported  in  Moore^  547.  a  subsequent 
and  contrary  decision  is  stated  to  have  been  made  in  the  K. 
B.  A  bond  was  given,  containing  a  recital  of  a  former  bond 
or  recognizance,  against  which  the  one  then  in  question  was 
taken  by  way  of  indemnity.  The  former  bond  was  recited 
witli  a  blank  for  the  Christian  name  and  addition  of  the 
obligee,  and  this  blank  was  afterwards  filled  up.  In  a  suit 
upon  the  bond  of  indemnity,  this  matter  was  specially  pleaded, 
and  the  plaintiff  replied,  that  the  blank  was  filled  up  with  the 
assent  olf  the  obligor,  and,  upon  demurrer,  judgment  was  given 
for  the  plaintiff.  That  is  a  case  very  analogous,  and,  indeed, 
in  point ;  for  it  will  be  admitted  that  the  blanks  in  that  case 
were  material. 

In  the  case  of  Zouch  v.  Claye^  (2  Lev.  35.)  this  decision  in 
Moore  is  cited  by  Sir  M.  Hale  and  the  whole  court,  as  correct- 
ly reported  ;  and  the  court  there  estabUshed  the  doctrine,  that 
an  alteration  in  a  bond,  in  a  material  part,  by  consent  of  all 

Earties,  did  not  vitiate  the  instrument.  I  am  aware  that  the 
rief,  and  sometimes  contradictory  manner  of  stating  the  case 
and  decision,  in  the  old  reports,  renders  their  authority  less 
conclusive  than  it  would  otherwise  *be ;  and  this  remark  ap- 
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plies  to  the  case  of  MarJcham  ▼.  Gomasiony  as  being  reported 
with  considerable  variation  in  Moore  and  Croke,  ( Cro,  E:iz. 
626.)  But  Lord  Chief  Baron  Comyn  understood  the  decision 
in  Letnnzy  as  being  a  dvect  and  full  authority  on  the  point 
before  us,  and  so  he  gives  it  in  his  Digest.  (Vol.  4.  p.  169.) 
A  decision  took  place  before  Lord  Mansfield^  in  Ttxira  v. 
EvanSf  which  is  also  in  favor  of  the  validity  of  such  an  altera- 
tion. The  case  is  stated  by  Wiltimy  J.,  in  the  Exchequer 
Chanibery  in  1  Anst  228.  A  bond  was  executed  with  blanks 
for  the  name  and  sum,  and  delivered  by  the  obligor  to  an 
agent  for  the  purpose  of  raising  money ;  the  plaintiff  lent  a 
sum,  and  the  agent  accordingly  filled  up  the  blanks  with  that 
sum  and  the  plaintiff's  name,  and  delivered  the  bond  to  him, 
and  on  non  est  factum  pleaded,  the  bond  was  held  good. 

As  between  the  parties  themselves,  I  cannot  discover  any 
well-founded  objection  to  this  rule.  If  the  interests  of  third 
persons  had  in  the  mean  time  attached,  perhaps  a  deed  so  al- 
tered ought  not  to  have  relation  back  to  the  time  of  its  execu- 
tion. But  that  was  not  the  case  here.  The  bill  of  sale  was 
perfectly  competent,  with  the  blank  in  it,  to  pass  the  property 
of  Evans ;  and  all  that  has  been  contended  on  the  part  of  the 
plaintiffs  is,  that  the  insertion  of  the  certificate  of  registry  gave 
the  vendees  some  additional  privileges  in  the  enjoyment  of  Uie 
vessel.  But  the  property  still  had  vested  in  them,  even  with- 
out the  enjoyment  of  those  privileges.  Evam  had  no  interest 
left  in  the  vessel  which  could  be  attached. 

The  opinion  of  the  court,  therefore,  is,  that  the  motion  for  a 
new  trial  must  be  denied. 
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Rule  refused. 
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*Do£,  ex  dem.  Barnes  and  others,  against  Provoost 

and  others. 

p.  deviscKi  THIS  was  an  action  of  ejectment  brought  to  recover  the 
daiSfcier**  c*^  Undivided  one  fourth  part  of  a  house  and  lot  in  the  first  ward 
"diinff  the  of  the  citv  of  Ncw- York.  The  cause  was  tried  at  the  last  sit- 
anT  immedi'  tings,  and  a  vcrdict  taken  for  the  plaintiff,  subject  to  the 
ateiy  aAer  her  opinion  of  the  court,  upou  the  following  case : 
aino5^""aii  and  Peter  Prou  was  seised  in  fee  of  the  premises,  and  by  his 
every  such  child  will,  dated  5th  August^  1739,  devised  as  follows:  "I  devise 
S,  a^d  c.  shau  ^^  "^y  daughter,  Christiana  Provoost,  the  dwelling-house  and 
have  lawfully  grouud  sho  now  lives  on,  to  hold  the  said  house  and  ground 
Ui^"*of  **  her  "^T  and  during  the  term  of  her  life ;  and  immediately  after  her 
death,  in  fee  death,  I  give  the  same  unto  and  among  all  and  every  such  child 
to°^^'  divided  ^nd  children  as  tlie  said  Christiana  shall  have  lawfully  begot- 
«>«iw<«n  ^«n»,  ten,  at  the  time  of  her  death,  in  fee  simple^  equally  to  be  di- 
aiike.'^ii"^  vidcd  between  them,  share  and  share  alike*" 
held,  that  the  It  was  admitted  that  the  house  and  ground  mentioned  in  the 
c^'  wiio  were  dcvisc  Were  the  premises  in  question,  and  that  the  defendants 
living^  at    the  were  in  possession. 

vSc,  and  at  the  It  was  proved,  that  under  the  devise,  Christiana  continued 
death  of  the  tcs-  in  possession  Until  her  death  in  1798,  leaving  Jonathan  Pro- 
vested  remain^  voost  her  Only  surviving  child,  the  father  of  the  defendants,  and 
dcr  in  fee,  and  that  at  her  death,  Jonathan  entered  into  the  possession  of  the 

that  in  case  there  j  -j*  i_a'l*  j 

had  been  anv  premises,  and  remamed  m  possession  about  eight  years,  and 
chJidrwbomaf.  until  his  death;  and  that  he,  by  his  last  will,  specifically  be- 
tatTwoitid  haTe  queathcd  the  premises  to  his  heirs,  who  entered  under  it  at  his 
opened  for  their  death.  Christiana  had  four  children  by  her  husband,  David 
ihat^hechiidren  Provoost,  at  the  time  of  the  will,  and  at  the  death  of  Peter 
r**^hI!^*Y"'^  ^^^^f  ^"d  one  of  them,  Catharine,  died  intestate  before  her 
the  lifetime  of  mother,  leaving  the  lessors  of  the  plaintiff  her  heirs  at  law. 
*>«'  »"o|^«»'»  Upon  this  case,  the  point  raised  by  the  plaintiflf  was,  that  all 
entuicd  ^Z  °the  the  children  of  Christiana  were  entitled  to  a  proportional  part 
*  62 1  *of  the  premises,  and  that  their  representatives  are  now  enti- 
are  of 07,  who  tied  to  it,  although  some  of  the  children  died  before  CAm- 

was  livinsr  at  the   ^4*„«,m 
death  of  aietoi.  ^*«^<»- 

D.  B.  Ogden,  for  ^be  plaintiff.  Tne  children  of  Christiana 
Provoost,  who  were  living  at  the  death  of  Peter  Praa,  took  a 
vested  remainder.  This  is  the  natural  and  obvious  construc- 
tion of  the  will,  and  the  only  one  consistent  with  the  evident 
intent  of  the  testator.  The  testator  gives  to  all  the  children 
and  to  each  child  its  proportional  part.  He  meant  to  provide 
for  C  Provoost  and  her  issue  ;  and  all  her  children,  whether 
living  or  not,  would  take  at  her  death,  the  remainder  being 
vested  at  the  death  of  the  testator. 
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In  the  case  of  Wimple  v.  Fondoj  (2  Johns.  Rep.  288.)  such  a 
devise  was  held  to  create  a  vested  remainder. 

In  the  case  of  Cook  v.  Cook,  (2  Vem.  545.)  it  was  decided 
that  the  words  ^  begotten,'  and '  to  be  begotten,'  are  to  be  con- 
strued the  same,  and  that  though  there  was  only  one  child 
living  at  the  deat;h  of  the  testator,  the  estate  should  open  and 
tcike  in  an  afler-born  son. 

T.  A.  Emmeif  contra.  The  question  is,  whether  there  was 
a  vested  or  a  contingent  remainder.  It  was,  no  doubt,  the  in- 
tention of  the  testator,  to  provide  for  any  after-born  children 
of  C  Provoost  Where  there  is  any  person,  in  esae^  capable 
of  taking,  the  estate  will  vest,  and  open  again  as  to  the  chil- 
dren after-born ;  and  where  a  contingent  remainder  is  limited 
to  several  persons,  it  will  vest  in  the  person  first  becoming  ca- 
pable of  taking,  and  open  again  as  to  any  persons  becoming 
capable  during  the  continuance  of  the  particular  estate. 
{Cruise's  Dig.  Tit.  16.  c.  5.  ^  11.  Yet  if  a  man  devise  land 
to  the  children  of  I.  *S.,  no  children  bom  after  the  death  of  the 
testator  can  take.  (Shep.  Touch.  418.  (436.)  In  the  case  of 
Wimple  V.  Fondoy  tiiere  was  a  person  in  esse^  capable  of  taking 
at  the  time  of  the  devise.  Where  a  person  devised  land  to  his 
son  for  life,  and  after  his  death,  to  his  son's  children,  this  was 
held  to  be  a  contingent  remainder  in  fee.  (^Goodright  v.  Dunn 
Aam,  Doug.  264.)  The  uncertainty  of  the  words  of  descrip- 
tion will  *make  a  remainder  contingent.  Here  the  word 
*  children'  is  itself  uncertain,  and  that  uncertainty  is  increased 
by  the  words  ''  lawfully  begotten  at  the  time  of  her  death." 
(2  Bos.  fy  Pull.  289.  Cro.  Miz.  630.)  It  was  not  the  inten- 
tion of  the  testator  to  provide  for  grandchildren ;  and  grand- 
children cannot  take  where  there  are  children  capable  of  tak- 
ing at  the  time.  ^2  Vem.  107.)  The  words  lawfully  begotten 
necessarily  quality  the  word  cnildren.  They  are  intended  to 
exclude  illegitimate  children,  and  the  true  sense  and  construc- 
tion is,  such  lawfully  begotten  children  as  C  Provoost  shall 
have  at  ^e  time  of  her  death.  The  use  of  the  words,  ^  all 
and  every  such  child  and  children,'  evidently  shows  that  the 
testator  not  only  meant  such  children  as  should  be  living  at 
the  time  of  his  death,  but  that  he  had  in  view  a  possible  sur- 
vivorship among  the  children. 

Van  Ness,  J.  That  the  construction  given  to  the  clause  of 
the  will  by  the  counsel  for  the  plaintiff,  accords  with  the  inten- 
tion of  the  testator,  can  hardly  be  doubted ;  and  the  only  ques- 
tion is,  whether  he  has  made  use  of  sufficient  words  to  effect- 
uate his  intent. 

It  is  a  rule  in  the  construction  of  wills,  particularly  of  those 
inartificially  and  obscurely  drawn,  to  advert,  in  order  to  discov- 
er the  intention  of  the  testator,  to  his  situation  at  the  time  of 
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making  the  will,  as  to  the  number  of  his  children,  the  diflerenl 
kinds  of  property  of  which  he  was  seised,  &c.  (6  Crut.  Dig, 
153,  and  the  cases  there  cited.)  When  this  will  was  exe- 

cuted, the  testator's  daughter,  Chrutiana^  had  four  children ; 
and,  judging  from  the  great  length  of  time  she  lived  after  the 
date  of  the  will,  the  testator  undoubtedly  supposed  it  probable 
that  she  might  have  several  more.  His  intention  was,  and  such', 
I  think,  is  a  fair  construction  of  die  words  he  has  made  use  of, 
to  give  the  property  in  question  to  his  daughter,  during  her  ' 
life,  and  to  her  descendants,  after  her  death.  But  as  a  devise 
of  the  remainder  to  her  children  then  born,  would  exclude  any 
children  she  might  afterwWds  have,  he  has,  by  the  terms  of 
his  will,  endeavored  to  guard  against  such  an  *event.  On  the 
part  of  the  lessors  of  the  plaintiff,  it  is  insisted,  that  upon  the 
testator's  death,  the  whole  estate  vested  at  the  same  time ; 
namely,  an  estate  for  life  in  his  daughter,  and  a  remainder  in 
fee  in  her  children  then  living ;  and,  that  in  case  Christiana 
should  have  borne  any  other  child  or  children,  after  the  date 
of  the  will,  that  the  estate  in  remainder  would  open  for  the 
purpose  of  letting  in  '<  such  child  or  children"  for  their  share. 
On  the  part  of  the  defendants  it  is  admitted  that,  upon  the 
death  of  the  testator,  Christiana  took  an  estate  for  life ;  but  it 
is  contended,  that  the  remainder  was  contingent,  and  did  not 
vest  until  her  death ;  and  that  then  it  went  to  her  surviving 
child,  under  whom  the  defendants  claim. 

This  latter  construction  of  the  will  is  extremely  harsh,  and 
opposed  not  only  to  the  justice  of  the  case,  but,  in  my  opinion, 
to  the  manifest  intention  of  the  devisor.  The  eflTect  of  it  would 
be  to  exclude  the  grandchildren  of  Christiana  altogether ;  and 
it  ought,  therefore,  not  to  be  allowed,  unless  the  words  of  the 
devise  admit  of  no  other  reasonable  interpretation.  I  think 
the  devise  does  admit  of  another  construction,  and  one  p^« 
fectly  warranted  by  the  words  in  which  it  is  expressed. 

The  word  begotten  is  here  used  as  synonymous  with  the 
word  borne ;  and,  substituting  the  latter  word,  the  will  would 
read  thus:  ''Such  child  or  children  as  the  said  Christiana 
shall  have  lawfully  borne  at  the  time  of  her  death."  These 
latter  words,  "  at  the  time  of  her  death,"  evidently  signify  the 
same  as,  in  her  life-time.  If  the  words,  "  at  the  time  of  her 
death,"  in  the  will,  be  taken  in  the  sense  here  stated,  and  the 
words  ''  shall  have  begotten,"  be  considered  as  a  verb  in  the 
future  tense,  the  result  will  be  the  same ;  the  devise  will  then 
read  thus :  ''  Such  child  or  children  as  the  said  Christiana  shall 
have  lawfully  begotten  (or  borne)  in  her  life-time."  The  word 
''  begotten,"  in  this  view  of  the  case  is,  indeed,  liable  to  some 
criticism,  but  the  sense  in  which  the  testator  has  here  used  it, 
cannot  be  misapprehended.  In  adopting  this  interpretation, 
I  cannot  perceive  that  any  violence  is  done  to  the  words  of 
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•the  will  itself;  the  whole  of  which,  on  the  contrary,  is  thus 
rendered  plain  and  intelligible,  every  presumption  of  a  limita- 
tion in  favor  of  the  surviving  heirs  is  repelled,  and  the  clear 
intent  of  the  testator  effectuated. 

The  result  of  this  construction  is,  that,  upon  the  decease  of 
the  devisor,  Ckristiatia  took  an  estate  for  life,  and  her  four 
children,  then  living,  took  a  vested  remainder  in  fee ;  and,  in 
case  there  had  been  any  after-born  child  or  children  of  Chris- 
tiana^ the  remainder  would  have  opened  for  their  benefit,  so 
that  the  property,  in  the  language  of  the  will,  might  be  equally 
divided  between  them,  share  and  share  alike. 

To  give  effect  to  the  construction  set  up  on  the  part  of  the 
defendants,  we  are  compelled  to  add  to  the  devise  the  word 
"  surviving,"  and  to  read  it  thus :  such  surviving  child  or  chil- 
dren as  she  may  have,  lawfully  begotten,  at  the  time  of  her 
death.  This  would  make  the  remainder  contingent,  because 
of  the  uncertainty  of  the  person  who  is  to  take :  as  it  was  un-* 
known  which,  or  whether  any  of  the  children  of  Christiana 
would  survive  her. — But  it  is  an  established  rule,  that  the  court 
never  construes  a  limitation  into  an  executory  devise,  w  hen  it 
may  take  effect  as  a  remainder,  nor  a  remainder  to  be  coniin" 
gerUj  when  it  can  be  taken  to  be  vested,  (6  Crui.  Dig.  444.  s. 
11.3  Term  Rep.  488.  Toes  v.  Legg,  in  note,) 

This  rule  applies  with  peculiar  force  to  the  present  case,  and 
greatly  increiises  my  repugnance  to  the  construction  insisted 
upon  by  the  defendants.  Here,  consistently  with  the  terms  of 
the  will,  it  may  be  so  construed  as  to  give  to  the  children  of 
Christianay  bom  at  the  date  of  the  will,  a  vested  remainder. — 
And  can  there  be  any  hesitation,  in  furtherance  of  the  intent, 
to  adopt  such  a  construction,  more  especially,  when  the  rights 
of  the  grandchildren  are  saved  thereby,  who  would  otherwise 
be  entirely  excluded  ? 

In  Oates,  ex  dem,  Hatterhj,  v.  Jackson^  (8  Str.  1 172.  the 
devise  was  to  the  wife  for  life,  and  afler  her  death,  to  her 
daughter  Isabella,  and  her  children  on  her  body  begotten,  or 
to  be  begotten,  and  their  heirs  in  fee<  Isahella,  *the  daugh- 
ter, at  the  time  of  making  the  will,  had  one  daughter,  and 
aflerwards  two  sons  and  another  daughter,  all  of  whom  she 
survived.  It  was  held  that  Isabella  took  as  joint  tenant  with 
all  her  children,  as  well  that  born  at  the  time  of  making  the 
will,  as  those  born  afterwards ;  and  that  it  was  no  objection  to 
the  vesting  of  the  estate  in  the  children,  because  it  commenced 
at  diflferent  times.  The  words  '*  to  be  begotten,"  used  in  this 
case,  do  not  distingubh  it  from  the  one  under  consideration : 
because,  **  begotten"  and  "  to  be  begotten,"  in  the  construc- 
tion of  wills  and  settlements,  signify  the  same  thing.'  This 
has  been  frequently  so  decided.  ( Cook  v.  Cook^  2  Ver,  545. 
3  P.  Wms,  426.  Hunt  v.  Ireland,^  In  the  case  of  Doe,  ex 
dem.  Willis  and  others,  v.  Martin,  (4  Te^^  Rep.  39.)  the  lands, 
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ALBANY,  by  a  marriage  settlement,  were  conveyed  to  trustees,  to  the 
^'  iS^*  ^  use  of  the  wife  for  life  ;  remainder  to  the  use  of  the  husband 
for  life,  remainder  to  the  use  of  the  children  of  the  marriage, 
or  such  of  thtmj  6lc,  as  the  husband  and  wife  should  appoint ; 
and,  for  the  want  of  such  appointment,  to  the  use  of  every 
the  child  or  children  equally  in  fee.  There  were  several  chil- 
dren of  the  marriage,  and  no  valid  appointment  having  been 
made,  it  was  held,  that  all  the  children  took  a  vested,  and  not 
a  contingent,  remainder.  But  the  case  of  Doe  v.  Perryn  (.3 
Term  Rep.  484.)  is,  perhaps,  more  exactly  in  point,  though  I 
think  it  a  stronger  case  than  the  present.  There  the  devise 
was  to  the  niece  of  the  testator,  then  a  feme  covert  for  life, 
remainder  to  trustees,  to  preserve  contingent  remainders, 
remainder  to  all  and  every  the  children  of  the  niece,  begotten, 
or  to  be  begotten  on  her  body,  and  their  heirs,  to  be  equally 
divided  between  them,  with  divers  other  remainders,  for  de- 
fault of  issue  of  the  niece.  The  niece  had  no  issue  till  after 
the  death  of  the  testator,  and  then  she  had  three  children. 
It  was  held,  notwithstanding,  that  the  estate  vested  on  the 
birth  of  the  first  child  of  the  niece,  and  that  it  afterwards 
opened  for  the  benefit  of  the  children  subsequently  born. 
The  reasoning  of  Buller,  J.,  in  this  case  is  very  forcible.  He 
says,  '^  But  if  this  (tlie  estate)  were  held  not  to  vest  till  the 
£*67]  death  *of  the  parents,  this  inconvenience  would  follow,  that 
it  would  not  go  to  grandchildren ;  for  if  a  child  were  born, 
who  died  in  the  life-time  of  his  parents,  leaving  issue,  such 
grandchild  could  not  take,  which  could  not  be  supposed  to  be 
the  intention  of  the  devisor."  In  the  case  before  us,  the 
estate  in  remainder  vested  immediately  upon  the  death  of  the 
testator,  Christiana  having  four  children  then  living;  and 
nothing  has  occurred  since  to  divest  it,  for  there  was  not  even 
the  birth  of  another  child.  ^See  also  the  cases  of  Ives  v. 
Xie^^,  and  particularly,  I  Vez.jun.ll4.  Cunningham  \.  Moody. 
1  Inst.  188.  a.  Har.  and  Butt,  note  72.  ^t^  Tenants  in  Comsnon.) 
Some  of  these  cases  arose  upon  deeds,  but  the  same  rule  pre* . 
vails  in  the  construction  of  wills.  A  devise  of  lands  operates 
as  an  appointment  to  uses,  in  nature  of  a  legal  conveyance. 
{Covjper^  304,  305.  Hogany.  Jackson.) 

I  am  of  opinion,  therefore,  that  the  intention  of  the  testa* 
tor,  as  fairly  deducible  from  the  will,  was,  after  the  death  of 
his  daughter  Christiana j  to  give  this  property  to  all  her  chil- 
dren, born,  or  to  be  born  after  the  date  of  the  will ;  that  the 
children,  upon  the  death  of  the  testator,  took  a  vested  re- 
mainder, and,  consequently,  that  the  plaintiff  is  entitled  to 
judgment,  for  an  undivided  fourth  part  of  the  premises  in 
question. 

Kent,  Ch.  J.,  Thompson,-  J.,  and  Yates,  J.,  were  of  the  same 
opinion. 
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Spencer,  J.  Peter  Praa  was  seised  in  fee  of  the  premises 
in  question,  which  he  devised  as  follows  :  '^  Item^  I  give  and 
bequeath  unto  my  daughter  Chrutiana  Provoosty  the  dwelling- 
house  and  ground  she  now  lives  on,  to  hold  the  said  house 
and  ground  for  and  during  the  term  of  her  life,  and  immedi- 
ately after  the  death  of  the  said  Christiana^  I  give  the  above 
devised  premises  unto  and  among  all  and  every  such  child  and 
children  as  the  said  Christiana  Pravoost  shall  have  lawfully 
begotten  at  the  time  of  her  death,  in  fee  simple,  equally  to 
be  divided  between  them,  share  and  share  *alike."  Under 
this  devise,  Christiana  continued  in  possession  until  her  death 
in  the  year  1798,  leaving  Jonathan  Provoost  her  only  surviv- 
ing child,  and  father  of  the  defendants ;  and  who  on  her 
death  entered  into  possession,  and  continued  therein  until  his 
death,  prior  to  which  he  specifically  devised  the  same,  and  the 
devisors  entered. 

Christiana  Provoost  had  four  children  by  her  husband,  David 
Provoost^  at  the  time  Peter  Praa  made  his  will,  and  at  the 
time  of  his  death ;  and  one  of  them,  Catharine^  died  before 
her  mother,  leaving  the  lessors  of  the  plaintiff  her  heirs. 

Is  the  remainder  devised  after  the  determination  of  the  life 
estate,  vested  or  contingent  ?  If  it  be  of  the  former  kind,  then 
it  was  capable  of  alienation,  or  descent;  if  of  the  latter,  then 
the  ancestor  of  the  lessors,  not  being  in  esse,  at  the  determi- 
nation of  the  particular  estate,  took  nothing  by  the  devise. 
After  the  fullest  consideration  given  to  this  question,  my  opin- 
ion is,  that  the  remainder  is  contingent,  and  that  none  of  the 
children  of  Christiana  took  any  thing  by  the  devise,  unless 
living  at  her  death.  The  devise  is  clearly  contingent,  as  to 
the  children  who  might  be  born  of  Christiana  after  the  devise ; 
but  that  circumstance,  I  admit,  does  not  give  a  decisive  char- 
acter to  the  remainder,  with  respect  to  those  who  were  in  esse 
at  the  time ;  for  it  is  well  settled,  that  a  vested  remainder  is 
subject  to  open  on  the  birth  of  children,  or  the  happening  of 
events  designated  by  the  devisor. 

There  are  no  cases  precisely  parallel  to  the  present ;  and  I 
say,  in  the  language  of  Lord  Chief  Justice  IVilmoty  that  cases 
upon  wills  have  no  great  weight,  unless  they  are  exactly  to  the 
very  point,  and  similar,  in  every  respect,  to  the  case  before 
the  court.  I  am  ready  to  admit,  that  the  leaning  of  courts,  if 
courts  ought  to  lean,  should  be  in  favor  of  vested  remainders. 
But  if  this  doctrine  be  carried  too  far,  we  should  not  only  dis- 
tort and  violate  the  words  employed  by  devisors  as  signs  of 
their  ideas,  but  we  should  obliterate  from  our  books  all  traces 
of  distinction  between  vested  and  contingent  remainders. 
The  law  benignly  supposes,  that  *wills  are  made  in  extremis; 
it  does  not,  therefore,  exact  the  same  technical  nicety  in  wills 
as  in  deeds ;  but  the  rule  is,  to  read  the  will,  and,  by  its  lan- 
guage and  its  evident  intention,  to  collect  its  sense  and  mean- 
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ing,  and  then  to  carry  that  intention  into  eflect,  if,  consistently 
with  the  rules  of  law,  it  can  be  done.  In  interpreting  this 
will,  I  conceive  it  my  duty  so  to  construe  it  as  to  avoid  ab- 
surdities, and  to  pay  particular  attention  to  the  state  of  things 
when  it  was  made.  The  devisor  had  a  daughter  then  married, 
who  had  four  children ;  he  contemplated  the  probability  or 

Eossibility  that  this  daughter  might  have  other  children,  that 
er  husband  might  die,  and  that  she  might  have  illegitimate 
children ;  he  contemplated,  also,  the  possibility,  that  of  the 
four  grandchildren  then  living,  some  of  them  might  die  before 
their  mother.  I  say,  all  these  events  were  contemplated  by 
the  testator,  because  the  will  evidently  points  to  them  all. 
The  remainder  is  not  devised  to  such  children  as  Christiana 
should  have,  but  to  such  child  and  children  as  she  should 
have,  clearly  indicating,  that  it  entered  into  his  intention,  that 
if  by  death  there  should  be  but  one  surviving  child,  then  the 
remainder  should  go  to  that  one.  The  remainder  is  given,  not 
only  to  such  child  and  children  as  Christiana  should  have, 
but  to  such  child  and  children  as  she  should  have  lawfully 
begotten;  thus  clearly  manifesting  an  intention  to  exclude 
illegitimate  children,  and  admitting  the  possibility  that  she 
mignt  have  such.  And  then,  as  I  read  the  devise,  the 
remainder  is  given  to  such  legitimate  child  or  children  as 
Christiana  shall  have  at  the  time  of  her  death  ;  or,  in  other 
words,  to  such  legitimate  children  of  Christiana  as  shall  be 
living  at  the  time  of  her  death.  In  common  parlance,  ''  hav- 
ing children,"  when  applied  to  any  particular  period,  denotes 
children  living.  If  it  had  been  asked  of  Christiana  just  before 
her  death, "  How  many  children  have  you  ?"  The  answer  would 
have  been,  "  Three."  Had  the  querist  wished  to  have  known 
more,  and  to  have  ascertained  how  many  children  she  had 
borne,  he  would  have  put  a  diflferent  question,  by  asking,  "  How 
many  children  have  you  had?"  To  maintain,  that  the  devisor 
meant  to  give  the  ^remainder  to  all  the  children  that  should 
be  born  of  Christiana^  without  reference  to  their  being  living 
at  the  time  of  her  death,  and  without  making  that  the  contin- 
gency, leads  to  great  absurdities  ;  it  supposes,  that  the  testa- 
tor considered  her  capable  of  begetting  children,  a  quality  not 
attributable  to  females ;  and  the  testator  must  be  presumed 
either  to  have  introduced  the  words,  '^at  the  time  of  her 
death,"  without  any  meaning,  or  to  have  meant  to  exclude 
from  inheriting,  those  children  which  she  might  beget  after 
her  death.  If  meaning  is  to  be  given  to  the  words,  ''at  the 
time  of  her  death,"  it  appears  to  me  impossible  to  give  them 
any  other  construction,  than  to  consider  it  an  epoch,  by  which 
the  testator  meant  something ;  and  by  referring  this  back  to 
such  child  and  children  as  his  daughter  should  have,  evidently 
means,  such  as  she  should  have  living  at  the  time  of  her  death. 
I  can  never  agree  to  reject  words  employed  in  a  will, 
when  they  can  have  a  sense  and  operation ;  and  much  less 
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can  I  agree  to  construe  words  in  such  a  manner  as  to  produce 
absurdity,  and  make  a  testator  speak  nonsense.  We  have  no 
right  fancifully  to  substitute  one  mode  of  expression  for  an- 
other. We  have  no  right  to  make  a  new  will,  but  can  only 
expound  it  upon  known  rules  of  construction,  without  violat- 
ing the  plain  and  obvious  intent  of  the  devisor.  (2  JS^.  Ca. 
Abr.  345.  A.  (4.)  9  Mod.  159.) 

The  case  ot  Doe  v.  Ftrryn  (3  Term  Rep.  484.)  is  supposed 
to  bear  strongly  on  this  case.  But  it  is  very  distinguishable 
from  it.  There  the  devise  was  to  Dorothy  Comberbaeh  for 
life,  remainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  all  and  every  the  children  of  Dorothy  Comber- 
bachy  begotten  or  to  be  begotten  on  her  body  by  J.  Comber" 
bach,  and  their  heirs  for  ever,  to  be  equally  divided  between 
and  among  such  children.  The  devisor  then  devised  over  the 
estate,  if  Dorothy  died  without  issue.  Comberbaeh  and  his 
wife  had  no  issue  at  the  time  of  the  testator's  death ;  they  had 
three  children,  who  died  without  issue,  and  in  the  life-time  of 
their  parents.  The  question  was,  whether  any  interest  vested, 
in  the  children  of  Dorothy,  It  was  contended,  that  if  the 
children  of  Dorothy  took  a  fee,  the  limitation  over  *took  eifect, 
on  the  failure  of  issue  of  Dorothy ,  at  the  death  of  the  survivor 
of  Dorothy  and  her  husband.  The  court  were  unanimously  of 
opinion,  that  there  was  nothing  in  the  will  to  limit  the  devise 
to  such  children  as  were  living  at  the  death  of  the  survivor  of 
Dorothy  and  James;  and  Ashhurstj  J.,  decides  that  case  on 
this  precise  point,  that  there  was  nothing  in  the  will  to  show, 
that  the  devise  must  necessarily  be  confined  to  children  living 
at  the  decease  of  their  parents. 

In  the  present  case,  it  is  manifest  to  me  there  are  such 
words,  and  that  the  devisor's  intention  is  clear,  that  the  remain- 
der should  enure  to  such  legitimate  children  only,  as  Chris- 
tiana  should  have,  living  at  the  time  of  her  death.  If  this 
will  be  read  without  the  words  'Mawfiilly  begotten,"  there 
could  be  no  doubt ;  these  words  can  have  no  oUier  operation 
than  to  denote  the  intention,  that  the  child  and  children  the 
testator  meant  to  provide  for  should  be  legitimate. 

The  struggle  with  my  brethren  seems  to  be,  to  make  the 
grandchildren  of  the  testator  also  objects  of  the  devise,  and 
to  give  such  a  construction  to  the  will,  so  as  not  to  exclude  the 
issue  of  the  child  of  Christiana^  who  died  in  her  life-time. 
Had  the  testator  denoted  an  intention  to  provide  for  his  grand- 
children, I  should  have  tried  very  hard  to  effectuate  that  intent ; 
but  I  see  no  such  intention  in  the  will.  In  every  view  of  the 
subject,  I  am  confirmed  in  the  opinion,  that  this  remainder  is 
contingent,  and  that,  as  the  event  on  which  the  interest  of  the 
lessor's  ancestor  depended,  did  not  happen,  by  her  being  alive 
on  the  death  of  Christiana^  the  defendant  is  entitled  to  judg- 
ment. 

Judgment  for  the  plamtifT. 

«7 


ALBANY. 
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,„  V.  *Hamilton  and  others  against  Wilson. 

^»  »  '*h^  THIS  was  an  action  of  covenartt  brought  by  the  plaintifTs, 
the  covenaoi  of  as  hcirs  at  law  of  James  Hamiltany  deceased,  against  the  de- 
mrin  in  a  deed^  fendants.  The  declaration  set  forth  a  deed  for  certain  lands 
h^Hrs  o/  the  in  the  military  tract,  made  and  executed  by  the  defendant  to 
mntee  against  James  Hamilton,  in  his  life-time,  bearing  date  the  7th  Septem- 
was  ^iidd^Uiat  bcr,  1791.  The  deed  was  in  the  usual  form,  containing  the 
fas'*  **1r°*u*  ^^^^'^^^"t  of  seisin,  &c.  The  plaintiffs  alleged  that  the 
tiie  covenant  defendant,  at  the  time  of  the  delivery  of  the  deed,  was  not 
was  broken  as  geised,  &c.,  and  that  he  had  not  kept  his  covenant,  ifec.  Plea, 

soon  as  it  was   ^i  t  •  '■  j  -j 

made,  and  the  the  general  issue. 

grantee  had  an      ^  motion  was  uow  made  in  arrest  of  judgment,  because  the 

immeaiale   and  ./••••         i>i.ii  t    •  •  i  11 

perfect  right  of  covcnant  of  scisin  in  which  the  breach  is  assigned  was  broken, 

^'*^wh**hw'^*t  ^^^^  ^'''  ^  ^^^^  ^  '^  ^^  made,  and  did  not  descend  with  the 
to  bis  personal  land  to  the  plaintiffs,  and  that  no  action  can  be  maintained 

JJ^'htr'deaS'  ^7  ^®  '^^*''®  ^^  ^^^  grantee,  but  the  action  must  be  brought  by 
and  did  not  de^  his  personal  representatives.     (2  Johns.  Rep.  1.  Greenoy  and 

scend     to     his  Kdlosrsr  V.    WUlcocks.) 

heirs  wno  could  cjo  /    ^ 

not« '  therefore,      The  causc  was  Submitted  to  the  court  without  argument. 

maintain  the  ac- 

Van  Ness,  J.,  delivered  the  opinion  of  the  court.  The 
(A)  See  i5Jphu,  breach  assigned  in  this  declaration  is,  that  the  defendant  was 
j{^.488,no(e(a.}  ^^^^  sciscd.     The  CO vcnaut,  therefore,  was  broken  the  moment 

the  deed  was  executed  ;  and  the  ancestor  had  a  perfect  right 
of  action  for  damages  in  his  life-time.  The  question  then  is, 
whether,  upon  his  death,  this  right  of  action  descended  to  his 
heirs,  or  to  his  personal  representatives. 

The  covenant  here  was  not  connected  with  the  estate,  be- 
cause, as  no  estate  passed  by  the  deed  to  the  ancestor,  none 
descended  to  his  heirs.  Real  covenants,  such  as  run  with  the 
land  only,  go  to  the  heir.  The  right  of  the  ancestor  was  a 
mere  right  of  action  for  a  breach  of  the  covenant  in  his  life- 
time, which,  upon  his  death,  belonged  exclusively  to  his  per- 
L  *  73  ]  sonal  representatives,  and  the  damages  recovered  *in  such  cases 
are  assets  in  their  hands.  This  is  so  laid  down  by  Justice 
Doderidge.  {Off.  of  Ex.  65.)  He  says,  "As  to  covenants 
touching  inheritances,  viz.  the  assurance  of  lands,  or  enjoying 
thereof,  free  of  encumbrances,  or  the  like,  if  the  covenant  be 
broken  in  the  testator^s  life-time,  I  think  clearly  the  Action 
has  accrued  to  the  executor,  for  that  his  testator  was  to  recover 
damages  in  the  action  of  covenant  for  that  breach,  and  being 
entitled  to  these  damages  as  principal,  and  not  any  accessary 
thing  in  that  action,  the  law  hath  cast  that  action  upon  the 
executor."  Baron  Comyns  and  Buller  lay  down  the  same  rulr 
for  law.  ( Com.  Dig.  tit  Adminis^ratior,,  B  1  ?•  Bull.  JV 
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158.)  The  case  of  Lucy  v.  Levington  (1  Vent.  175,  176.  S. 
C.  2  Lev.  26.)  is  a  leading  authority  on  this  question.  That 
was  an  action  by  the  executor  upon  a  covenant  for  quiet  enjoy- 
ment, made  with  the  covenantee,  his  heirs  and  assigns,  and 
the  breach  assigned  was,  that  the  plaintiff's  testator  was  evict- 
ed in  his  life-time.  VerurU  says,  '^  It  was  agreed  by  all  the 
justices,  that,  though  the  covenant  was  made  only  to  /.  S.^  his 
heirs  and  assigns,  and  though  it  was  an  estate  of  inheritance, 
yet,  the  breach  being  in  the  life-titne  of  the  testator,  the  execu- 
tor had  well  brought  the  action  for  the  damages."  Levinz, 
however,  gives  the  decision  of  the  court,  and  the  reasons  upon 
which  it  was  founded,  more  at  large :  '^  It  was  resolved  by 
the  court,  that  the  eviction  being  to  the  testator,  he  cannot  have 
an  heir  or  assignee  of  this  land ;  and  so  the  damages  belong 
to  the  executors,  though  not  named  in  the  covenants,  for  they 
represent  the  person  of  the  testator."  That  the  true  reason  is 
here  given  why  the  damages  belonged  to  the  executors,  is  ev- 
ident from  this  consideration ;  the  testator  having  been  evict- 
ed in  his  life-time,  on  account  o*f  the  failure  of  the  title  which 
be  derived  from  the  deed,  there  was  no  land  at  his  death,  to 
which  the  covenant  could  attach,  and,  therefore,  the  covenant 
could  not  descend  to  the  heir.  It  is,  perhaps,  difficult  to 
reconcile  this  principle  with  the  precedent  which  is  to  be 
found  in  *CoJce^s  Entries,  111.  That  appears  to  have  been  a 
suit  by  Barker,  the  son  and  heir,  &c.,  against  Wiseman,  upon 
the  covenant  of  seisin,  by  the  defendant  to  the  plaintiff's  an- 
cestor, his  heirs  and  assigns.  The  plaintiff  had  judgment, 
but  it  does  not  appear  that  the  question  whether  the  heir  could 
maintain  the  suit  was  raised.  The  eviction  is  stated  to  have 
been  of  the  heir,  after  the  death  of  the  ancestor,  who  entered 
in  his  life-time,  and  died  seised,  and  the  breach  is  alleged  to 
have  been  to  the  heir,  and  that  was  the  ground  of  action  for 
the  damages.  Possibly  there  may  have  been  some  special 
circumstances  to  take  that  case  out  of  the  general  rule,  which 
do  not  appear  upon  the  record.  Some  dicta  may  be  found, 
which,  at  first  view,  would  seem  to  support  this  action  ;  but 
when  critically  examined,  and  on  looking  at  the  cases  refer- 
red to  in  support  of  them,  it  will  be  found  that  the  heir  can- 
not, in  any  case,  maintain  an  action  on  a  covenant  made  with 
his  ancestor,  for  the  breach  of  which  the  ancestor  had,  in  his 
life-time,  a  perfect  right  to  prosecute. 

The  court  are,  therefore,  of  opinion,  that  the  judgment  ought 
to  be  arrested. 

Judgment  arrested. 


ALBANY, 

F«b.  1S09. 

Hamilton 

V. 
WlLSOX 
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*  Jackson,  ex  dem.  Folliard  and  Wallace,  against 

Wright. 

N.,s  native  of      THIS  was  an  action  of  ejectment,  for  an  undivided  moietj 

mted^'to^  <>f  1^^  ^o*  ^^'  io  ^^  ^^^^  o{  Hector.  The  cause  was  tried 
United 8tau$m  at  the  Scfieca  cireuiL  before  Mr.  Justice  Spencer,  the  27th 
lo  im,  he  pnr^  J^'^ne^  1808;  when  a  verdict  was  taken  for  the  plaintiff,  sub- 
h!!^  *  '^iv  ^  i^^^  ^^  ^^  opinion  of  the  court,  on  the  foUowinff  case. 
•late,  and  b  1*he  plaintiff  produced  in  evidence,  an  award  of  two  of  the 
1798^  died  with>  Qnondoga  Commissioners,  awarding  an  undivided  moiety  of  the 
^  T  ^ul^r  lot  to  Wallace,  on  the  12th  Apnl,  1800,  which  was  duly  en- 
and  three  tUtera  tcrcd  in  a  book,  filed  in  the  clerk's  office,  and  to  which  award 
io^lo4,  ui^  no  dissent  was  entered.  The  defendant  was  admitted  to  be  in 
of  **»  i!S^"  P^'®6S8ion. 

v«Un|'tCo'reai  1*he  defendant  then  gave  in  evidence  a  patent  to  FolKard, 
N'Yed'  ^^  dated  8th  July,  1790,  and  a  deed  from  Folliard  to  Abraham 
in'  one  of  his  ^e/ton,  dated  5th  August,  1784.  Nelson  left  Ireland  about 
•isiers,  who  had  the  year  1778,  or  1779,  for  the  United  States,  and  died  about 
aiieT,  in  like  ^^c  year  1798,  in  iVet^- ForAr,  without  issue.  He  left  a  brother 
n^uiu^as  if  she  and  three  sisters,  living  in  Ireland,  who  are  aliens,  and  still 
cen^atthedMth  ftltve.  Lydia,  One  of  the  sisters,  married  John  Henry,  also  an 
<><'  N.  alien,  before  the  death  of  Abraham.     The  defendant  also  gave 

of  °  cjcctmenT,  in  evidcnce,  an  act  of  the  legislature  of  this  state,  passed  dd 
broogiii  by  F.,  April,  1804,  for  the  relief  of  JoAn  Henry,  and  Z#y£/»a  his  wife'; 
mo?ety^of  the  &nd  by  which  it  was  enacted,  that  all  the  real  estate  of  which 
lot,  pursuant  to  Abraham  NJson  died   seised,  should  be  vested  in    the  said 

un  award  of  the    y-i*  ii_        i_>        •i*i  •/•iii«  *.* 

Onofutoiracom'  I^ydia,  and  her  heirs,  m  like  manner  as  if  she  had  been  a  citi- 
mUsioncrt  in  hit  £en  at  the  death  of  her  brother. 

iieTd,''  that  ^  It  was  agreed,  that  if  the  court  should  be  of  opinion  that  the 
[  *  76  ]  plaintiff  was  entitled  to  recover,  the  verdict  was  ♦to  fitand ; 
having  emigrat-  Otherwise,  it  was  to  be  set  aside,  and  a  nonsuit  entered. 

ed  to  this  coun- 

<ieriaratio'n  of  Cady,  for  the  plaintiff.  Though  Lydia  Henry  was  married, 
independenre,  yet,  her  husbaud  being  an  alien,  she  must,  as  respects  this  case, 
sidered  as  an  DC  regarded  as  ^feme  sole,  (2  Vin.  260.  273.  1  Corny.  Di^. 
^\^  hSw  ^')  "^^^  husband  gained  no  interest  in  right  of  his  wile. 
by  him  was,  by  Any  saving,  therefore,  in  the  act  relative  to  the  titles  in  Onon- 
onh^lUtw^of  ^^S^  county,  {Rev.  Laws,  v.  2.  p.  266.)  of  the  rights  of 
1794,  between  married  women,  does  not  apply.     By  that  act,  the  award  of 

Oreat    Britain 
and  the  United 

States,  vested  in  him  and  his  heirs,  notwithstanding  they  were  atient:  ^nd  that  the  act  of  the  legislature  of 
1804,  giving  the  whole  of  his  real  estate  to  L.,  one  of  his  four  heirs,  in  exclusion  of  the  rest,  being  contrary  to 
the  treaty,  was  inoperative ;  but  that  the  heirs,  not  having  entereid  their  dissent  to  the  award  of  the  com 
missioners  within  the  two  years  limited  by  the  act,  were  for  ev<*r  barred  and  conchided  by  that  award, 
except  L.,  who  was  a  feme  covert,  and  within  the  saving  of  the  act,  there  being  no  savij^g  on  account  ot 
absence  from  the  state,  (a) 

(a)  Jackton  t.  L^on,  9  Cow.  Rep.  564.    See  Jaekeon  r.  WfuU,  SO  Johne.  Rep,  313. 
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the  commtssioners  was  made  final  and  conclusive,  if  notice  of 
a  dissent  was  not  given  in  two  years  after  pronouncing  the 
award  ;  and  as  no  such  dissent  was  entered,  the  same  must  be 
regarded  as  conclusive  in  April ,  1804,  to  which  time  the  act 
was  extended.  {Law$  ofN,  Y.  v.  3.  p.  355.  504.)  The  com- 
missioners^ having  been  appointed  by  the  people,  to  decide 
upon  all  titles  relative  to  lands  in  the  county  of  Onondaga^ 
were  authorized  to  determine  on  the  rights  of  the  people,  as 
well  as  private  persons ;  and  having  decided  on  the  title,  the 
people  are  concluded  by  their  award. 

Henry,  contra.  The  patentee  transferred  his  right  to  Nel- 
son  in  1794,  and  Nelson  died  in  1798,  before  the  award,  so 
that  he  could  not  be  affected  by  the  award,  nor  any  of  his 
representatives,  who  are  within  the  saving  clause  of  the  act. 
The  plaintiff  in  ejectment  must  always  recover  on  the  strength 
of  his  own  title ;  and  if  the  defendant  can  show  a  subsisting 
title  out  of  the  lessor,  it  is  enough  to  defeat  his  recovery.  Now 
Nelson  died  without  issue,  and  all  his  next  collateral  kindred 
are  aliens,  so  that  the  property  escheated  to  the  people  of  this 
state,  for  want  of  persons  capable  in  law  to  inherit.  If  so, 
then  the  title  is  in  the  people,  and  the  plaintiff  cannot  recover. 
No  office  was  necessary  in  this  case,  for  wherever  a  right  be- 
comes vested  in  the  sovereign,  by  operation  of  law,  as  by 
descent,  remainder  or  reverter,  or  by  escheat,  no  office  is  neces- 
sary. (6  Comyns,  63.  Prerog.  D.  70.  4  Co.  58.) 

The  power  delegated  to  the  commissioners,  to  decide  on  the 
titles  to  lands  in  the  county  of  Onondaga,  gave  them  no  author- 
ity to  decide  on  the  rights  of  the  people.  Th^  *act  was  in- 
tended merely  to  settle  the  disputes  between  private  persons. 
By  the  10th  section  of  the  act,  the  duty  of  the  commissioners, 
in  regard  to  the  rights  of  the  people,  is  {!>recisely  marked  out. 
They  are  required  in  all  cases  where  it  shall  appear  to  them, 
that  the  people,  or  some  other  persons,  other  than  any  of  the  » 
claimants,  are  entitled  to  the  lands,  to  cause  an^  entry  to  that 

Eurpose  to  be  made  in  their  books,  and  report  the  cases  to  the 
^gislature. 
Again,  the  statute  of  limitations  in  England  is  held,  not  to 
extend  to  the  crown,  unless  the  king  is  expressly  mentioned. 
Our  statute  is  a  copy  from  the  English  statute.  By  parity  of 
reasoning,  the  limitation  in  the  act  relative  to  the  lands  in 
Onondaga  county  cannot  be  extended  to  the  people  unless  by 
express  words.  If,  on  the  death  of  Nelson,  the  right  of  property 
vested  in  the  people  by  escheat,  that  right  has  never  been  di- 
vested. Should  it  be  said,  that  escheat  is  one  of  the  feudal 
qualities  of  land,  and  that  the  feudal  tenures  being  abolished 
in  this  state,  the  doctrine  does  not  apply  here ;  it  may  be 
answered,  that  though  the  notion  of  escheat  has  a  feudal  origin 
in  England^  yet  it  is  founded  on  a  principle  of  universal  law, 

71 


ALBANY, 

Peb.  1809. 

Jacksov 

V. 

Wbioht 


[•77] 


14 


CASES  IN  THE  SUPREME  COURT 


ALBANY, 

Feb.  1809. 

Jacksoit 

r. 
Wbiobt. 


[•73] 


that  whatever  does  not  belong  to  any  individual,  becomes  the 
property  of  the  sovereign  ;  for  it  is  the  policy  of  the  law  to 
give  a  determinate  owner  to  everything.  (2  Domai.  356.  B.  1. 
tit  6.  s.  3.) 

Though  an  office  should  be  thought  necessary,  and  no  ojffice 
was  found  ;  yet  the  people  having  an  inchoate  right  to  the 
land,  a  person  entering  would  be  an  intruder,  and  a  writ  of 
intrusion,  in  behalf  of  the  people,  might  issue.  The  title  of  the 
people  may  be  made  perfect  by  an  inquisition,  and  the  de- 
fendant has  a  right  to  protect  himself  under  the  title  of  the 
people.  In  1804,  the  award  of  the  commissioners  could  not  be 
conclusive  against  the  peop'e. 

By  the  act  of  the  3d  April,  1804,  Lydia  Henry  merely 
acquired  the  character  of  a  citizen.  A  capacity  to  take  real 
estate  could  injure  no  one ;  and  being  then  married,  she  took 
the  estate,  by  descent,  as  a/cme  covert  A  feme  covert  cannot 
alienate  her  rights  by  a  matter  in  pais.  She  cannot  act  with- 
out her  husband.  If  tt  feme  sole,  being  a  *citizen  of  this  state, 
marries  an  alien,  still  the  husband  must  join  with  her  in  any 
conveyance  of  her  property.  The  court  ought  to  be  liberal  in 
the  construction  of  the  act,  so  as  to  extend  the  proviso,  since 
it  is  in  furtherance  of  justice. 

Cady,  in  reply.  Admitting  that  the  right  was  in  the  people 
by  escheat,  still  the  people  are  estopped  by  the  award  of  the 
commissioners.  The  commissioners,  being  appointed  by  the 
people,  are  judges  of  their  own  choice,  and  are  authorized  to 
decide  on  their  rights. 

The  disability  of  a /cmc  covert  does  not  arise  from  the  mar- 
riage simply,  but  from  the  rights  acquired  by  the  husband  by 
the  marriage.  Now  an  alien  has  no  rights  in  regard  to  lands, 
nor  can  he  acquire  any  by  marriage ;  as  it  respects  the  estate 
of  the  wife,  he  is  nobody. 

Again,  the  defendant,  not  pretending  any  right,  ought  to  be 
presumed  as  a  party  to  the  award  of  the  commissioners.  Being 
a  wrong  doer,  he  ought  not  to  be  allowed  to  set  up  the  right 
of  another,  to  protect  himself. 

Van  Ness,  J.,  delivered  the  opinion  of  the  court.  The  les- 
sors of  the  plaintiff  having,  in  the  first  instance,  made  out  a 
sufficient  title  to  a  moiety  of  the  premises  in  question,  by  the 
award  of  the  Onondaga  commissioners,  we  are  to  inquire,  how 
far  the  defence  relied  upon  has  been  supported.  This  defence 
is,  that  a  subsisting  title  has  been  shown  in  Lydia  Henry,  which 
it  is  supposed  she  acquired  by  virtue  of  the  act  of  the  3d  April, 
1804. 

The  legislature,  probably,  passed  that  act  upon  a  suggestion 
that  the  lot  in  question  had  escheated  to  the  state,  on  the 
ground  that  Thomas  Nebon,  who  had  purchased  it  from  FoU 
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Uardy  left  none  but  alien  heirs ;  and  certainly,  without  being 
aware 9  that  this  was  a  case  coming  within  the  provision  of  the 
treaty  of  amity  and  commerce  between  the  United  States  and 
Oreat  Britain^  concluded  in  1794.  By.  the  9th  article  of  that 
treaty,  "  it  is  agreed,  that  British  subjects,^  *who  now  hold 
lands  in  the  territories  of  the  United  States,  and  American 
citizens,  who  now  hold  lands  in  the  dominions  of  his  majesty, 
shall  continue  to  hold  them  according  to  the  nature  and  tenure 
of  their  respective  estates^  and  titles  therein ;  and  may  grant, 
sell,  or  demise  the  same  to  whom  (hey  please,  in  like  manner 
as  if  they  were  natives ;  and  that  neither  they  nor  their  heir'' 
or  assigns,  so  far  as  may  respect  the  said  lands,  and  the  legal 
remedies  incident  thereto,  shall  be  regarded  as  aliens." 

Thomas  Nebon,  it  appears,  emigrated  from  Ireland,  where, 
it  is  to  be  presumed,  he  was  born,  to  the  United  States,  in  1779 ; 
and  resided  here  until  his  death,  in  1798.  Having  emigrated 
after  the  declaration  of  our  independence,  he  must  be  regarded 
as  an  alien,  unless  it  is  shown,  by  competent  proof,  that  he 
became  a  citizen  after  that  era,  by  naturalization.  But  that 
fact  has  not  been  shown.  Naturalization  is  matter  of  record, 
and,  perhaps,  ought  never  to  be  presumed ;  but  even  if  that 
were  allowable,  there  is  nothing  in  the  present  case  to  author- 
ize such  a  presumption.  If  it  were  necessary  to  give  an  opin- 
ion as  to  the  legal  effect  of  the  act  of  1804,  we  might,  for  the 
purpose  of  upholding  the  title  thereby  granted  to  Lydia  Henry, 
infer,  from  the  language  adopted  therein,  that  Nelson  had  been 
permitted  to  purchase  and  hold  lands  in  this  state,  by  some  of 
the  many  acts  of  our  legislature,  by  which  such  permission  has 
been  given  to  aliens.  It  would,  however,  be  going  too  far,  to 
infer  uom  this,  that  he  had  also  been  admitted  to  all  the  mu- 
nicipal rights  enjoyed  by  citizens  only. 

Nelson,  therefore,  must  be  deemed  to  have  been  a  British 
subject  in  1794  ;  and  it  appearing  that  he  had  purchased  the 
lands  in  question  previously  to  that  period,  the  treaty  settled 
his  right  thereto,  and,  upon  his  death,  it  descended  to  his  heirs, 
notwithstanding  they  were  aliens.  The  intention  of  the  con- 
tracting parties  to  that  treaty  was,  that  the  citizens  and  sub- 
jects of  each  should  be  quieted  in  the  enjoyment  of  their 
estates,  in  the  same  manner  as  if  they  and  their  heirs  had  been 
native  citizens. 

*The  case  states,  that  iVeZson,  when  he  died,  left  three  sisters 
and  a  brother  living  in  Ireland,  and  that  Lydia  Henry,  one  of 
the  sisters,  then  was,  and  still  is,  a  fem^  covert.  These  four 
heirs,  therefore,  all  inherited  this  property,  and  had  a  complete 
vested  title  thereto,  on  the  death  of  Nelson,  in  1798.  The 
treaty  is  the  paramount  law;  and  the  act  of  1804,  being  con- 
trary to  it,  inasmuch  as  it  gives  the  estate  to  one  of  the  four 
heirs  in  exclusion  of  the  rest,  is  inoperative.  « 
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The  only  remaining  point  to  be  examined  is,  whether  any 
of  these  heirs  are  barred  of  their  right  to  recover,  by  the  limi- 
tation in  the  act  for  the  appointment  of  the  Onondaga  com- 
missioners. No  dissent  from  the  award  has  been  entered,  and 
more  than  two  years  had  elapsed  from  the  making  the  award 
to  the  commencement  of  this  suit ;  so  that  all  the  heirs  would 
be  barred,  were  it  not  that  X\^  act  saves  the  rights  of  married 
women.  This  saving  extends  to  the  right  of  Lydia  Henry 
only,  who  was  ^ftmt  covert^  but  the  right  of  the  others  is  gone, 
as  absence  from  the  state  is  not  a  saving  in  the  act. 

It  results,  therefore,  that  the  defendant  has  shown  a  subsist- 
ing title  in  Lydia  Henryy  to  an  undivided  fourth  part,  and  the 
lessors  of  the  plaintiff  are  entitled  to  recover  their  undivided 
eighth  parts  of  the  lot  in  question. 

Judgment  accordingly. 


[•81] 


•Thompson  against  Eb.  Gregory. 


^hercA.pjant-  THIS  was  an  oction  on  the  case,  for  erecting  a  dam  across  a 
land  to  B.,  re-  Stream  of  Water  running  through  the  land  of  the  plaintiff,  situate 
streams  of  wi!  "*  ^^®  manor  of  RensselaeTy  and  so  near  the  land  of  the  plain 
ler.  and  the  tiff,  that  it  was  thereby  overflowed.  At  the  trial  of  the  cause, 
wUh""the'  rirht  ^^^  foHowing  facts  appeared :  The  plaintiff  was  in  possession 
of  erectine  mill  of  land,  through  whlch  the  stream  ran,  which  was  admitted  to 
wdi*'artofihlI  ^^  *"  ancient  streamy  and  in  1802,  the  defendant  erected  a 
land  as  shall  be  back-mill  and  dam,  below  the  possession  of  the  plaintiff.  The 
wS^°^or  the  P'*^'"^*^'^  '^"dj  every  season,  was  overflowed  by  the  stream, 
usee/ mills, for  at  high  Water,  before  the  dam  was  built;  and  the  dam  erected 
RsSd4lo  wws  ^y  }^?  defendant  prevented  the  water  from  running  off  the 
of  the  premises  plaintiff's  land   as  soon  as  formerly,  ^nd  thereby  destroyed 

\\k?ex^pixoM  '^  "'®  ^  meadow.  About  nine  acres  of  the  plaintiff's  land 
and  c.  erected  Were  thus  Overflowed. 

part  o7the"iwtd'  '^*^®  defendant  gave  in  evidence  a  lease,  dated  7th  January^ 
by  which  the  1797,  from  the  proprietor  of  the  manor  to  one  Joshua  Griggs, 
!r"e*Jflowcd,'^?t  ^l^'ch  included  the  premises  of  the  plaintiff,  and  also  those  of 
was  held,  that,  the  defendant,  where  the  back-mill  and  dam  were  erected.     The 

until    A.  exer- 
cised his  rt'ht, 

and  erected  dain«,  the  reservation  was  inoperative,  and,  if  considered  strictly  as  an  exception,  would  bt 
void  for  uncertainly  ;  that  an^  art  ion  on  the  ca^e  by  6.  arainst  C,  for  erecting  a  dam  so  near  the  land  of 
B.  as  to  overflow  it,  was  maintainable;  and  tliat  a  ;Miror permission  given  to  C.  by  A.,  was  no  defence; 
that  the  right  reserved  by  the  original  grantor,  being  an  incorporeal  hereditament,  could  pass  only  b> 
deed ;  and  weie  it  otherwise,  the  assignment  of  such  an  interest  since  the  statute  of  frauds,  must  be  t» 
ivriting.  (a)  * 

(a)  See  PnpoH  t.  Qddtr,  S  Wimd.  Rtf  517     JwUnk  r.  AmtI,  90  Jolm».  Rtp.  85. 
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lease  contained  about  86  acres,  40  acres  of  which  were,  on 
the  2\st  March,  1806,  assigned  by  Griggs  to  one  Stephen  Greg- 
ory y  and  they  included  the  land  whereon  the  mill  and  dam 
were  erected.  The  defendant  held  his  premises  by  a  parol 
agreement  under  Stephen  Gregory,  The  lease  to  Griggs  con- 
tained the  following  exception^  '^  excepting,  and  reserving  out 
of  the  grant,  unto  the  grantor,  his  heirs  and  assigns,  all  mines, 
&c.,  and  all  streams  and  runs  of  water  upon  the  premises,  with 
the  soil  under  the  same,  and  the  right  and  privilege  of  erecting 
upon  any  part  of  the  premises,  mills  and  dams,  &c.,  for  the  use 
of  the  grantor,  &c.,  and  also  such  part  of  the  said  lane},  as  may, 
by  the  said  dams,  be  overflowed  with  water,  i&c,  and  also  free 
ingress,  <&^.,  for  the  purposes  of,  i&c,  the  grantor,  his  heirs  and 
assigns,  making  a  due  abatement  in  *rent  for  the  lands  which 
he  shall  so  use  and  occupy."  The  defendant  contended  that 
the  lands  of  the  pjaintiff,  thus  overflowed,  were  included  in 
the  exception  and  did  not  pass  by  the  grant,  and  that  the 
plaintiff  could  not  bring  the  action ;  but  the  objection  was 
overruled:  the  defendant  then  offered  to  prove,  by  Stephen 
Gregory,  that  the  defendant  erected  the  mill  and  dam  by  per- 
mission of  the  original  grantor,  and  the  witness,  on  being  ex- 
amined as  to  his  interest,  said,  that  the  fee  of  the  land  on 
which  the  mill  and  dam  were  erected  was  still  in  him,  but  that 
the  defendant  entered  under  a  parol  contract  with  him  for  the 
purchase  of  the  land,  and  built  the  mill  and  dam  thereon. 
The  witness,  being  objected  to  as  interested,  was  rejected; 
but  the  plaintiff  offered  to  admit  any  permission  in  writing  from 
the  grantor.  The  witness  then  offered  a  release  of  his  right  to 
the  premises  in  the  possession  of  the  defendant  under  the 
paro/ contract,  and  on  which  the  mill  and  dam  stood,  and  which 
release  the  defendant  was  ready  to  accept.  The  witness  was 
still  rejected  as  incompetent,  and  the  jury  found  a  verdict 
for  the  plaintiff  for  31  dollars  8  cents  damages. 

A  motion  was  made  to  set  aside  the  verdict,  and  a  case  con- 
taining the  above  facts,  was  submitted  to  the  court  without  ar- 
gument. 

* 

Per  Curiam.  This  case  is  submitted  without  argument, 
and  the  counsel  for  the  defendant  has  stated  several  points,  as 
reasons  for  setting  aside  the  verdict,  and  awarding  a  new  trial. 

1.  It  is  contended,  that  the  plaintiff  had  no  interest  in  the 
lands  overflowed  by  the  mill  dam,  as  they  were  embraced  by 
the  exception  or  reservation  contained  in  tlie  original  lease  to* 
Griggs,  The  lease  excepts  and  reserves  all  streamS;  and  the 
soil  under  them,  with  the  right  to  erect  mills,  and  mill  dams, 
and  it  then  excepts  and  reserves  the  land  which  may  be  over- 
flowed in  consequence  of  such  dams.  But  until  the  grantor 
has  exercised  his  right  to  erect  mills  and  mill  dams,  it  cannot 
be  ascertained  what  *lands  will  be  overflowed,  and  the  reser- 
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vation  is,  in  the  mean  time,  inoperative,  and,  considered 
strictly  as  an  exception  in  the  deed,  it  is  void  for  uncertainty. 
It  must  be  construed  in  relation  to  the  subject  matter,  and  it 
is  like  the  right  to  erect  mills,  and  to  have  ingress  to  them,  the 
reservation  only  of  a  right  to  use  the  lands  so  conveyed,  for 
such  a  specific  purpose.  The  direct  interest  in  the  soil,  in 
the  mean  time,  passed  by  the  deed  ;  and  the  plaintiiTcan  well 
maintain  the  present  action,  so  far  as  respects  his  interest  in 
ths  premises. 

2.  The  next,  and  the  principal  point  in  the  case,  relates  to 
the  matter  set  up  as  a  defence,  and  to  the  competency  of  the 
witness,  who  was  offered  to  prove  it.  The  defence  was,  that 
the  mill  and  mill  dam  were  erected  by  permission  of  Stephen 
Van  Rensselaer^  the  original  grantor,  and  Stephen  Gregory 
was  offered  as  a  witness  to  prove  this  peimission.  He  was  ob 
jected  to,  and  rejected ;  but  the  plaintifl*,  at  the  same  time, 
offered  to  admit  in  evidence  any  permission  in  writing  from 
the  grantor.  It  is  not  necessary  to  examine  whether  the  wit- 
ness was,  or  was  not  competent,  because,  assuming  him  to 
have  been  so,  his  testimony  would  have  been  of  no  avail,  since 
the  right  in  question  could  not  pass  by  parol.  The  right  re* 
served  by  the  lease  to  the  grantor,  and  his  heirs  and  assigns, 
to  erect  mills,  or  mill  dams,  was  an  incorporeal  hereditament. 
It  was  not  the  land  itself,  but  a  right  annexed  to  it,  and  it 
could  only  pass  by  grant.  The  appropriate  subject  matter  of 
grants  is  these  incorporeal  rights,  of  which  livery  cannot  be 
had,  and  a  grant  is,  in  general,  good  only  by  deed.  This  was 
the  rule  of  the  common  law  ;  and  were  it  otherwise,  no  such 
interest  could  be  assigned  or  granted^  without  writing,  accord- 
ing to  the  express  provision  of  the  statute  of  frauds.  The 
court  are  of  opinion,  therefore,  that  the  motion  on  the  part  of 
the  defendant  be  denied. 

Rule  refused. 
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THIS  was  an  action  on  the  case,  for  a  nonfeasance^  in  not  Wbere  A.  and 
causing  insurance  to  be  made  on  a  certain  vessel,  called  the  ownJrs'*oJ'*^"ii 
Sea  Nymph,  on  a  voyage  from  New-  York  to  Camden^  in  North"  vessel,  and  a. 

Carolina.  voluntarily  un- 

rwn         1   .      ./—  .....  ,,  dertook  to  gjpt 

ine  plaintiffs  were  copartners  m  trade,  and  joint  owners  of  the  vessel  m- 
one  moiety  of  a  brig  called  the  Sea  Nj/mph,  and  the  defendant  fecTe^^do^w' 
was  sole  owner  of  the  other  moiety  of  the  same  vessel.     The  and  the  vessel 
brig  sailed  in  ballast,  the  1st  December^  1804,  on  a  voyage  to  JSd'o.atno'^ 
Camden,  in  North- Carolina,  with  William  Thome,  one  of  the  tion  would  lie 
plaintiffs,  on  board,  and  was  to  proceed  from  that  place  to  ^"***n4*.per- 
Europe  or  the  West-Indies.     The  plaintiffs  and  defendant  were  formance  oThis 
interested  in  the  voyage,  in  proportion  to  their  respective  in-  S^TSinod^ 
terests  in  the  vessel.     On  the  day  the  vessel  sailed,  a  conver-  damage  by  the 
sation  took  place  between  WiUiam  Thome,  one  of  the  plain-  ThTreXu^g  no 
tiffs,  and    the    defendant,  relative    to  the  insurance   of  the  consideration 
vessel,  in  which  W.  Thome  requested  the  defendant  that  in-  but't7aTior'or 
surance   might  be  made;   to  which  the    defendant  replied,  commercial   a^ 
"that  he  {Thome\  might  make  himself  perfectly  easy  on  the  fnuIied''\o  a 
subject,  for  that  tne  same  should  be  done."     About  ten  days  commission, 
after  the  departure  of  the  vessel  on  her  voyage,  the  defendant  Sic  for^oTex- 
said  to  Daniel  Thome,  one  of  the  plaintiffs,  "  Well,  we  have  ecuiiny  an  or- 
saved  the  insurance  on  the  brig."  D.  Thome  asked, "  How  so  ?  "^^  "^^^{^) 
or  whether  the  defendant  had  heard  of  her  arrival?"   To    (a)  Bee  Bank  o/ 
which    the  defendant   answered,  "  No ;    but  that,  from  the  3^^ij**'»J» 
winds,  he  presumed  that  she  had  arrived,  and  that  he  had  not  smed^  v.  'utua 
yet  effected  any  insurance."     On  this,  JD,  Thome  expressed  jup.  372.    **  "* 
his  surprise,  and  observed, ''  that  he  supposed  that  the  insurance 
had  been  effected  immediately,  by  the  defendant,  according  to 
his  promise,  otherwise,  he  would  have  had  it  done  himself; 
and  that,  if  the  defendant  would  not  have  the  insurance  im- 
mediately made,  he  would  have  it  effected."     The  defendant 
replied,  that  "  he  (D.  TTiorne^  migHt  make  himself  easy,  for 
he  *would  that  day  apply  to  the  insurance  offices,  and  have  it        [  *  35  ] 
done." 

The  vessel  was  wrecked  on  the  21st  December,  on  the  coasi 
of  North- Carolina,  No  insurance  had  been  effected.  No 
abandonment  was  made  to  the  defendant  by  the  plaintiffs. 

The  defendant  moved  for  a  nonsuit  on  the  ground  that  the 

promise  was  without  consideration  and  void  ;  and  that,  if  the 

promise  was  binding,  the  plaintiffs  could  not  recover,  without 

a  previous  abandonment  to  the  defendant.     These  points  were 

leserved  by  the  judge. 

A  verdict  was  taken  for  the  plaintiffs,  for  one  half  of  the 
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/.  ItadcKffy  for  the  plaintiffs. 

1.  That  the  plaintiffs  and  defendant  were  joint  owners  of 
the  ship,  cannot  affect  the  plaintiffs'  right  of  action.  The 
parties  are  not  partners ;  nor  is  it  a  joint  tenancy.  One  part 
owner  may  be  answerable  to  another  on  a  special  undertak- 
ing. (2  Caines,  293.     2  Term  Rtp.  483.      1  East,  20.) 

2.  Wherever  a  person  undertakes  to  act  as  an  agen|  for 
another,  though  not  a  broker  or  agent  by  profession,  he  will 
be  entitled  to  a  reasonable  compensation  for  the  service  he 
may  perform  ;  and  this  will  be  a  sufficient  consideration  to  sup- 
port the  promise  or  undertaking.  But  in  an  action  on  the 
case,  in  the  nature  of  a  toii,  for  a  nanfeasance,  or  a  misfeas- 
ance, it  is  not  requisite  to  show  any  consideration.  The  ac- 
tion is  for  the  damages  sustained  in  consequence  of  the  non- 
feasance,  and  not  on  the  ground  of  the  assumpsit.  If  the  un- 
dertaking be  gratuitous,  and  a  special  damage  is  caused  by 
the  failure  of  the  party  to  perform  the  undertaking,  an  action 
will  lie.  The  doctrine  on  this  subject  is  well  expressed  by  Sir 
William  Jonesy  in  his  excellent  essay  on  the  law  of  bailments. 
(Joneses  Law  of  Bailments,  2d  edit.  62 — 60.  Year-b,  1 1  Hen, 
IV.  33.  3  Hen.  VI.  36.  6.  37.  a.  Utath.  Abr.  Ac.  sur  h  cas, 
pi,  20.  Hnd  pL  11.  19  flew.  VI.  49.  Bro.  Abr,  Ac,  surlecas^ 
72. 1  Roll,  Abr,  10.)  Afler  citing  and  conmienting  on  sever- 
al ancient  cases  on  this  subject,  he  adds :  "  It  was  not  alleged, 
in  either  of  the  cases  cited,  that  the  defendant  was  to  re- 
ceive pay  for  the  feasance  of  his  work ;  but,  since  *both  de- 
fendants were  described  as  actually  in  trade,  it  was  not,  per 
haps,  intended,  that  they  were  to  work  for  nothing,  I  cannot, 
however,  persuade  myself,  that  there  would  have  been  any  dif- 
ference, had  the  promises  been  purely  gratuitous,  and  had  a 
special  injury  been  caused  by  the  breach  of  them."  And  he 
then  puts  a  case,  by  "way  of  illustration.  "  Suppose,"  says  he, 
**that  Robertas  cornfields  are  surrounded  by  a  ditch  or  trench 
in  which  the  water  from  a  certain  spring  used  to  have  a  free 
course,  but  which  has,  of  late,  been  obstructed  by  soil  andri^b- 
bish;  and  that  Robert,  informing  his  neighbor  Henry  of  his 
intention  speedily  to  clear  the  ditch,  Henry  offers  and  under- 
takes immediately  to  remove  the  obstruction  and  repair  the 
banks,  without  reward,  he  having  business  of  the  same  kind  to 
perform  on  his  own  grounds  ;  if,  in  this  case,  Henry  neglect  to 
do  the  work  undertaKen,  '  and  the  water,  not  having  its  natural 
course,  overflow  the  fields  o{  Robert,  and  spoil  his  corn,'  may 
not  Robert  maintain  his  action  on  the  case  ?  Most  assuredly," 
he  answers :  <*  And  so  in  a  thousand  instances  of  proper  bail- 
ments that  might  be  supposed,  where  a  just  reliance  on  the 
promise  of  the  defendant  prevented  the  plaintiff  from  employ- 
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ing  another  penK>n,and  was  consequently  the  cause  of  the  loss 
which  he  sustained ;  for  it  is,  as  it  ought  to  be,  a  general  rule, 
that  for  every  damnum  injuria  datum^  an  action  of  some  sort, 
jrhich  it  is  the  province  of  the  pleader  to  advise,  may  be  main- 
tained; and  although  \iiie  gratuitous  performance  of  an  act  be 
a  benefit  conferred,  yet,  according  to  the  just  maxim  of  Pau- 
i«us,  Adjuvari  nos^  nan  decipi,  benejicio  oportet;  (jD.  13.  6. 
17.  3.)  but  the  special  damage,  not  the  assumption,  is  the 
cause  of  this  action."  The  present  case  is  perfectly  analogous 
to  the  one  put  by  Sir  WilUam  Jjnes^  and  it  is  not  easy  to  add 
to  the  clearness  and  force  of  his  observations  in  support  of  the 
action.  The  doctrine,  too,  was  laid  down  in  Coggs  v.  Barnard, 
(2  Ld.  Raym.  909.)  that  a  person  would  be  responsible  for  his 
a^ligence  in  performing  a  gratuitous  promise. 

In  De'.anej/  v.  Stoddard,  (1  Term  Hep.  22,)  which  was  an 
action  for  negligence,  in  not  procuring  insurance  to  be  made, 
agreeably  to  *the  request  of  the  plaintitf,  the  defendant  was  held 
liable,  on  his  mere  undertaking,  without  any  consideration.  It 
did  not  appear  that  the  defendant  was  the  general  agent  of 
the  plaintitf,  nor  that  he  had  been  in  the  practice  of  procuring 
insurances  to  be  made  for  the  plaintiff.  (1  Marshall f  205.  207.) 

In  S.nith  V.  Lascelles,  (2  Term  Rep.  187.)  it  was  laid  down, 
that  where  a  merchant  anroad  has  effects  in  the  hands  of  his 
correspondent  in  England,  he  has  a  right  to  expect  that  his 
correspondent  will  obey  an  order  to  in3ure ;  or  if  the  merchant 
abroad  has  no  effects  in  the  hands  of  his  correspondent,  yet,  if 
the  course  of  dealing  between  them  be  such,  as  one  has  been 
used  to  send  orders  for  insurance,  and  the  other  to  comply 
with  them,  the  former  has  a  right  to  expect  that  his  orders  for 
insurance  will  be  obeyed,  unless  notice  to  the  contrary  has 
been  given  ;  so  the  acceptance  of  a  bill  of  lading,  accompanied 
with  an  order  to  insure,  will  oblige  the  correspondent  to  ex« 
ecute  the  order. 

In  Wallace  v.  TeUfair,  (2  Term  Rep.  188,  in  note,)  where 
the  merchant  limited  the  broker  to  too  small  a  sum,  in  conse- 
quence of  which  the  insurance  could  not  be  obtained,  the 
merchant  was  held  answeralble  for  the  loss.  These  cases  are 
much  stronger  than  the  one  before  the  court,  for  there  is  no 
consideration  mentioned,  nor  any  express  undertaking.  They 
proceed  on  the  general  principle  stated  by  Sir  William  Jones, 
and  which  is  founded  in  convenience,  as  well  as  good  faith,  so 
essential  in  commercial  transactions,  and  in  the  intercourse  of 
society. 

3.  No  abandonment  is  necessary  in  these  cases,  for  negli- 
gence in  the  execution  of  an  order  to  insure.  Abandonment 
takes  place  only  between  the  insured  and  insurer,  on  a  pol 
icy  of  insurance.  Even  if  the  doctrine  of  abandonment  was 
applicabb,  yet,  as  there  was  a  physical  total  loss  in  this  case, 
no  abandonment  was  requisite ;  and  the  plaintiffs  must  recover 
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^T.  A.  Emmet  and  Baldwin^  contra.  1.  The  parties  were 
joint  owners  of  the  vessel,  and  jointly  interested  in  the  voyage. 
They  are  to  be  considered  as  partners  in  this  transaction.  One 
part  owner  cannot  maintain  an  action  at  law  against  another 
part  owner  for  advances  beyond  his  share.  (^Casff  and  Laic^ 
rence  v.  Brush,  2  Caines,  293.  Watson  on  Partnerskipy  54, 55. 
409.)  A  mere'  verbal  promise  by  one  partner  to  another,  to  do 
a  thing  in  relation  to  their  joint  concerns,  cannot  furnish  a 
ground  of  action  for  the  non-performance.  If  such  an  action 
could  be  maintained,  then  one  partner  might  sue  his  copartner 
for  every  neglect,iin  the  course  of  their  copartnership  transac- 
tions. Again,  the  plaintiffs  and  defendant  being  joint  owners 
of  the  property,  the  defendant  can  never  be  liable,  when  he 
has  taken  the  same  care  of  the  plaintiff's  property  as  of  his 
own.  If  he  does  the  same  for  another  as  for  himself,  he  is  not 
answerable  even  for  a  case  of  misfeasance.  (\  H.  BL  158.) 
By  neglecting  to  get  msurance  effected,  the  defendant  is  as 
'  much  a  loser  as  the  plaintiffs.  The  promise  was  to  insure  the 
whole,  and  as  the  defendant  was  owner  of  half,  he  had  a  right 
to  change  his  mind,  and  forbear  to  insure.  Suppose  the  par- 
ties had  given  orders  to  a  broker  to  have  the  insurance  effect- 
ed, and  the  defendant  had  countermanded  the  order,  would 
not  the  broker  have  been  justified  in  not  executing  the  order? 

2.  But  there  was  no  consideration  for  the  promise  of  the  de- 
fendant. A  contract  or  promise,  without  a  consideration,  is 
a  nudum  pactum,  and  void.  (2  Black,  Com.  445.  1  Comyn  on 
Contracts,  8,  9,  10.)  The  question  is,  whether  an  action  will 
lie  for  the  non-performance  of  a  gratuitous  promise,  though 
damage  arise  from  the  nonfeasance.  It  is  true,  that  where  a 
person  voluntarily  undertakers  to  do  a  thing  for  another,  and 
does  it  negligently  or  unskilfully,  he  shall  be  answerable  for 
the  damages  arising  from  his  misfeasance.  The  inception  of 
the  performance  is  essential  to  support  an  action  for  a  mis- 
feasance or  tort. 

In  Wilkinson  v.  Covcrdale,  (I  Esp.  Cas.  75.)  which  was  an 
action  on  a  voluntary  undcrtakmg  to  get  a  policy  done  for  an- 
other, and  he  did  it  so  negligently  that  the  policy  was  of  no 
Denefit  to  the  person,  this  distinction  between  a  nonfeasance 
and  a  ^misfeasance  was  taken  by  Erskine,  and  adopted  by 
Lord  Kenyan, 

In  EUee  v.  Gatward,  (5  Term  Rep.  143.)  which  was  an 
action  against  a  carpenter,  retained  to  repair  a  house,  for  the 
non-performance  of  his  undertaking,  in  consequence  of  which 
the  plaintiff^s  house  was  damaged,  it  was  held,  that  no  action 
would  lie  for  the  nonfeasance,  without  showing  a  consideration. 
Lord  Kenyan  says,  "  No  consideration  results  from  the  defend- 
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ant's  situation  as  a  carpenter,  nor  from  the  undertaking ;  nor 
is  he  bound  to  perform  all  the  work  that  is  tendered  to  him ; 
and  therefore  the  amount  of  it  is  this,  that  the  defendant  hajs 
merely  told  a  falsehood,  and  has  not  performed  his  promise ; 
bat  for  this  non-performance  of  it,  no  action  can  be  supported.'^ 
This,  he  said,  was  warranted  by  the  opinion  of  Lord  Holt  in 
the  case  of  Coggs  v.  Btmard^  (s  Ld.  Hay.  909.)  and  he  adds, 
"  The  justice  of  the  case  will  not  be  altered  by  the  form  of  the 
action ;  for  if  assumpsit  will  not  lie  in  such  a  case,  there  is  no 
technical  reasoning  that  will  support  such  an  action,  as  for  a 
tartJ*  The  distinction  between  a  nonfeasance  and  a  misfeas- 
ance is  very  ancient,  and  it  is  very  clearly  taken  by  6otUd,  J., 
and  Powell^  J.,  in  the  case  of  Coggs  v.  Bernard,  (2  Ld.  Ray- 
909—919.) 

In  the  case  of  Elsee  v.  Oatward^  the  old  cases  from  11  Hen. 
IV.  33.  to  that  time  were  examined,  and  the  result  of  the  in- 
vestigation was,  that,  in  the  opinion  of  the  Court  of  K.  J?.,  no 
action  would  lie  for  the  non-performance  of  a  gratuitous  prom- 
ise. On  this  decision  of  the  precise  point,  now  before  the 
court,  we  might  safely  rely,  but  the  authority  of  Sir  WUliam 
Jones  has  been  confidently  urged  against  the  defendant ;  it 
therefore  becomes  necessary  to  examine  the  foundation  of  his 
opinion.  Though  justly  respectable  for  his  great  genius  and 
learning,  that  opinion,  we  trust,  will,  on  examination,  be  found 
erroneous.  His  "  Essay''  was  published  before  the  decision 
in  ISsee  v.  Gatward,  and  no  notice  of  his  doctrine  is  taken  by 
the  court,  in  that  case.  He  must  be  considered  as  reasoning 
speculatively,  and  from  the  doctrine  of  the  civil  law,  ^against 
what  he  considered  as  the  dicta  of  respectable  judges  in  the 
English  courts,  in  the  early  stages  of  their  jurisprudence.  Sir 
fFUliam  Jones  admits  the  distinction  between  a  nonfeasance 
and  a  misfeasancey  and  that  no  action  will  lie  for  the  nonfeas- 
ance of  a  gratuitous  promise,  unless  special  damages  have  been 
caused  by  the  non-performance. 

To  understand  fully  the  observations  of  the  judges  in  the 
several  cases  cited  by  Sir  William  Jones,  from  the  year  books, 
it  is  necessary  to  attend  to  the  history  of  the  action  of  assumj^ 
sit  J  which  is  said  to  have  been  first  introduced  into  the  law,  m 


the  reign  of  Henry  IV.  (3  Beeves^s  Hist,  of  Eng.  Law^  244 
246.  394 — 396.  See  also,  2  Comyn  on  Contracts,  549—554.) 
At  that  time,  the  only  remedies  for  a  breach  of  contract  were  by 
an  action  of  covenant  or  debty  and  it  was  a  settled  rule,  that  an 
action  of  covenant  could  be  grounded  only  on  a  specialty ;  and 
debt  would  only  lie  for  a  sum  certain^  stipulated  to  be  paid,  or 
on  a  specialty ;  so  that  for  the  non-performance  of  a  parol 
promise,  the  party  was  compelled  to  apply  to  a  court  of  equity, 
ivhich  could  not  award  any  damages  for  the  non-performance 
of  an  agreement. 
Vol.  IV.  11  81 
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GASES  IN  IHE  SUPREME  COURT 


ALBANY, 
Fflb.  1809. 


The  first  case  is  that  in  2  Hen,  IV.  3  b.  where  one  Watton 
brought  an  action  a^nst  BritUh,  for  that  having  assumed  to 
build  a  house  for  the  plaintiff,  by  a  certain  day,  he  had  not 
done  it,  to  the  damage  of  the  plaintiff,  &c.  It  was  objected 
that  this  being  on  a  covenant,  and  no  writing  shown,  the 
action  would  not  lie.  The  objection  was  supported  by  Bryan^ 
J.,  who,  however,  conceded,  that  if  the  plaintiff  had  alleged  that 
the  work  had  been  begun,  and  that  the  defendant  had  after- 
wards neglected  to  finish  it,  the  action  might  be  maintained. 
A  similar  case  arose  in  11  Hen.  IV.  33.  and  which  was 
decided  in  the  same  manner.  Brooke  (Tit.  Ad.  iurcase,  40.) 
observes  on  these  cases,  that  no  consideration  was  alleged,  and 
that,  therefore,  an  action  would  not  lie. 

The  next  case  was  that  of  3  Hen.  VI.  36  b.  37  a.  which  is 
the  one  particularly  commented  on  by  Sir  fVUUam  Jones,  (a) 


(a)  A  tnniUtion  of  the  case  in  3  Iten.  VI.  2Gb.  27  a.  may  gntify  cnrioiity,  and 
■erve  to  illustrate  the  ai^ument  in  thii  eanae.  A  writ  of  treapaae  was  brought 
by  (me  W.  B.  against  f^Ukhtf,  of  London^  a  miU-wright.  Strange  counted  on 
this  ease,  to  wit,  that  on  such  a  dajr  and  jrear,  in  London^  in  such  a  ward,  he 
undertook  to  make  a  mill  for  the  plaintiff^  and  that  the  mill  should  be  readj  and 
raised,  between  that  day  and  Christmas,  m  which  time  the  mill  was  not  raised, 
to  the  wrong  and  damage  of  the  plaintiff,  ten  marcs.  iIo{f  (for  the  defendant) 
prayed  judgment  of  the  writ ;  for  by  the  writ  it  is  stated  that  the  defendant 
should  make  a  mill,  and  the  plaintiff  has  not  declared  in  certain  how  much  he 
ought  to  hare  for  doing  it    Wherefore,  &c. 

Strange.  Notwithstanding  what  has  been  said,  we  demand  judgment,  and 
pray  our  damages. 

Babinqton,  Ch.  J.  If  I  bring  a  writ  of  deceit  against  one  for  this ;  that  the 
defendant  was  my  attorney,  and  that,  by  his  negligence  and  default,  1  should 
lose  my  land,  &c. — in  this  case  it  is  fit  that  I  snould  declare  how  he  was  re- 
tained by  me,  and  took  his  wages,  or,  otherwise,  the  writ  is  abated,  tie  hoe,  &c. 

Martin,  J.  I  hare  never  seen  it  for  law,  that  such  a  writ  lies  on  such  a 
matter  shown  as  it  is  here  stated.  No  tart  has  been  done ;  it  is  stated  only  that 
he  promised  to  do  such  a  thing,  which  thing  is  not  done ;  in  which  case  a  good 
writ  of  covenant  would  lie,  if  he  had  had  a  specialty;  but  if  he  had  made  a  mill 
which  had  not  been  good,  or  had  entirely  spoiled  or  badly  made  it,  then  a  good 
writ  of  trespass  lies ;  as  suppose  that  a  smith  make  a  covenant  with  me  to  shoe 
my  horse,  and,  by  his  negligence,  pricks  my  horse,  on  this  matter  shown,  a  good 
writ  of  trespass  fies ;  for  notwithstanding,  on  rehearsing  the  matter,  an  agree- 
ment  is  stated,  I  say,  that  in  this  case,  mat  he  has  badly  done  the  thing  for 
which  the  agreement  was  made,  and  for  this  the  agreement  is  changed  into  ■ 
tort,  for  which  a  pood  writ  of  trespass  lies ;  but  in  the  case  at  bar  it  is  not  so, 
for  there  no  tart  is  stated  in  the  writ,  by  the  doing  of  the  thing,  only  tlie  ron 
feasance  of  a  thing,  which  sounds  oxily  in  covenant.    Wherefore,  &c. 

Babihgton.  It  seems  to  me  the  contrary.  Suppose  that  one  makes  an 
secernent  with  me  to  cover  my  house,  within  a  certain  time,  within  which 
time  he  does  not  cover  it,  so  that,  for  want  of  the  covering,  the  roof  of  the  house 
is  rotted  by  the  rain ;  in  this  case,  I  say,  that  I  shall  have  a  good  writ  of  tres- 
pass, on  the  matter  shown  against  him  that  made  the  agreement  with  me,  in 
which  case  I  shall  receive  damages,  as  far  as  I  am  damaged  by  the  nonfeasance. 
Wherefore,  Stc. 

CoKAiH,  J.,  to  the  same  point.  And  as  to  the  first  point  moved,  (that  he 
should  have  declared  that  he  made  the  agreement  with  him  for  a  certain 
sum,)  it  seems  to  me  that  he  has  already  said  so,  for  it  shall  not  be  intended 
he  was  to  make  the  mill  for  nothing,  and  so  from  his  plea  it  is  eonoluded,  as 
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*Iii  remarking  on  the  opinion  of  Martin,  one  of  the  judges, 
who  objected  to  the  action,  that  no  tort  was  alleged,  he  seems 
to  consider  a  special  injury  ^as  equivalent  to  a  tori ;  but  a  spe* 
cial  injury  does  not  constitute  a  tort,  by  which  Martin  clearly 
meant  a  misfeasance,  thereby  recurring  to  the  ^former  and  set- 
tled doctrine,  as  to  a  misfeasance  or  negUsence,  as  distinguished 
from  a  nonfeasance;  and  the  difficulty  Sir  fViUiam  Jones  finds 
in  the  opinion  oi  Martin,  J.,  arises  wholly  from  his  not  suffi- 
ciently attending  to  the  distinction  *which  has  been  stated, 
and  to  the  objection  made  to  the  fonq  of  action,  in  a  case  of 
non»perfonnance  of  a  parol  agreement.  Martin,  J.,  when  he 
says,  that  the  action  will  not  lie  for  the  nonfeasance,  has  no 
reference  to  the  existence  or  non-existence  of  special  damage^ 
but  merely  to  the  distinction  between  a  nonfeasance  and  a 
misfeasance.  The  case  was  shortly  this.  An  action  was 
brought  against  a  milUwright,  for  not  making  a  mill,  which  he 
had  undertaken  to  make  by  a  certain  day.  JRolf,  who  was 
counsel  for  the  defendant,  objected  to  the  writ,  because  it  did 
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much  as  if  he  had  ezpresslj  averred  it  in  pleading.  And  as  to  the  other  point| 
on  the  matter  shown,  the  writ  lies  snfficientlj  weu.  As  suppose  that  one  haa 
made  an  agreement  to  repair  certain  ditches  that  are  on  my^  land,  and  he  does 
not  do  it,  so  by  his  defanit,  the  water  which  ooght  to  ran  in  the  ditch,  over- 
flows mj  land  and  destroys  my  corn,  I  shall  haye  a  good  writ  of  trespass  lor  this 
nonfeasance ;  so  here. 

^  Rolf.  As  to  your  first  point,  it  seems  to  me,  that  it  should  be  ezpiessl]^  men*' 
tioned  in  the  writ,  that  be  was  bound  to  give  the  water  free  course ;  (q'tl  dmal 
tat  COM  ;)  and  I  say  there  is  a  great  difference  where  one  allows  another  to  do  a 
thing,  and  where  he  is  a  common  laborer  \  for  what  a  common  laborer  should 
have,  is  put  in  certainty  by  the  statute,  in  which  case,  though  nothing  be  men- 
tioned in  the  agreement  as  to  what  he  should  have,  thie  servant  will  have  a  good 
action  of  debt  against  him  for  his  wages,  according  to  the  statute ;  but  if  I  make 
an  agreement  with  one  to  go  with  me,  or  to  do  a  certain  thing,  and  I  do  not  put 
it  in  certainty  what  he  is  to  have  for  doing  it,  in  this  case,  I  say,  the  agreement 
is  void  against  both  parties :  for  if  he  never  performs  the  agreement,  I  shall  never 
have  an  action  against  him ;  nor  shall  he,  if  he  performs,  have  an  action  to  de- 
mand any  thing  for  his  labor,  unless  it  be  reduced  to  certainty  what  he  sbaJl 
have ;  and  so  it  seems  to  me,  that  if  this  action  on  this  matter  ought  to  be  main- 
tained, that  the  principal  thing  which  causes  the  action  shouliT  be  openly  set 
forth  in  Uie  count,  and  that  is  ue  agreement,  which  is  not  good  unless  it  be  cer- 
tainly expressed  what  he  is  to  have.    Whernbre,  &c. 

Strange.  It  seems  to  me  the  contrary,  as  to  what  Jud|[e  .Martin  has  moved, 
that  because  no  Unt  is  supposed  by  the  writ,  that  the  wnt  ought  not  to  lie.  It 
■eems  to  me  that  it  shall ;  as  suppose,  that  one  makes  a  covenant  with  me  to  b6 
my  servant,  and  then  I  command  him  to  go  with  my  wagon,  and  he  refuses  to 
do  it,  I  say  that  I  shall  have  a  writ  of  trespass  against  him,  for  his  reAisal,  which 
is  the  luntfeasanee  of  a  thing,  and  so  here. 

MARTiir.  1  mnt  that,  for  this  last  is  a  departure  from  your  service,  for  which 
a  ^ood  action  ues :  and,  as  it  truly  seems  to  me,  if  this  action  shall  be  main- 
tained on  this  matter,  for  each  agreement  broken  in  the  world,  there  will  be  an 
action  of  trespsss. 

Babi voToif .  All  that  we  say  is  in  vain,  for  the^  have  not  vet  demurred ;  and, 
therefore,  (addressing  himself  to  Strange  and  Roffy  plead  and  say  what  you  wish, 
or  demur,  and  then  it  can  be  suffic&nUy  debated  and  disputed,  at  leisure. 
Wherefote,  dko. 
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ALBANY,  not  state  a  eonsideratum  for  the  pr<»iiisey  in  which  Babingtonj 
^5S^J22^v  Ch.  J.,  agreed  with  him.  Then  Martin^  J.,  started  another 
Tdqrrx  objection,  that  an  action  would  not  lie  for  the  non-perform- 
ance of  a  parol  agreement,  without  referring  to  the  circum- 
stance of  there  being  a  consideration  or  not.  Babington 
replied,  differing  in  opinion  from  Martin  on  this  point ;  and 
Cokatn^  J.,  thought  neither  objection  tenable.  Rolf  replied, 
confining  himself  to  the  first  objection  made  by  himself;  and 
Strange,  on  the  other  side,  in  ms  answer,  took  notice  only  of 
the  new  objection  started  by  Martin;  and  there  being  this 
difference  of  opinion,  the  parties  were  ordered  to  plead  or 
demur,  that  the  questions  raised  might  be  afterwards  more 
solemnly  debated  and  considered. 

The  case  of  the  19  Hen.  VI.  49.  referred  to  by  Sir  FRfftom 
Jones,  was  an  action  against  a  smith,  on  his  undertaking  to 
cure  a  horse  of  a  certain  malady,  alleging,  that  he  so  negli- 
gently and  improvidently  administered  medicine,  &c.,  that  the 
horse,  &c.  The  plea  traversed  the  undertaking,  and  there 
was  considerable  dispute,  whether  the  traverse  ought  to  lie  on 
the  undertaking  or  to  the  negligence.  In  the  course  of  the 
.  argument,  the  case  of  a  carpenter,  for  not  doin^  the  work,  &c. 
and  several  others,  were  cited,  in  which  it  was  msisted  that  the 
traverse  must  be  on  the  undertaking ;  now,  the  undertaking  to 
be  traversed  must  be  intended  to  be  lawful  and  obligatory,  not 
gratuitous,  or  a  nudum  pactum. 

In  the  case  of  21  Hen.  VII.  41.  which  Sir  WiUiam  Jones  cites 
(*  94  ]  fix>m  Brooke,  as  '^  made  complete  from  ^e  year  hooTc^^  Fineux, 
J.,  said,  <'  If  one  makes  an  agreement  to  build  a  house  for  me 
by  a  certain  day,  and  he  does  nothing  of  it,  I  shall  have  an 
action  on  the  case,  on  this  nonfeasance,  as  well  as  if  he  had 
mis-done  it ;  for  I  am  damaged  by  this :"  but  the  case  Fineux 
immediately  puts,  by  way  of  illustration,  clearly  shows  that  he 
supposed  a  consideration  for  such  a  promise,  and  that  a  con- 
sidemtion  was  requisite,  and  he  had  in  his  mind  the  opinion 
then  prevailing,  that  on  such  a  parol  covenant  or  agreement, 
the  party  must  resort  to  a  court  of  equity.  He  says,  ^^  And  so 
if  one  makes  a  bargain  with  me,  that  I  shall  have  his  land  to 
me  and  my  heirs,  for  twenty  pounds,  and  that  he  will  make  the 
estate  to  me,  if  I  pay  him  the  twenty  pounds ;  if  he  will  not 
make  the  estate  to  me  according  to  the  covenant,  I  shall  have 
my  action  on  the  case,  and  will  need  not  to  sue  out  a  sub^ 
posnaJ^ 

The  case  oi  Povrtuary  v.  Walton,  cited  from  1  Roll.  Ah.  10 
(See  also  1  Vin.  277.  1  Danv.  32.  pi.  5.^  was  that  of  a  &r- 
rier,  who  undertook  to  cure  a  horse,  and  did  it  so  negligently, 
that  the  horse  died ;  and  it  was  said,  "  that  an  action  would 
lie,  without  alleging  a  consideration ;  for  the  negligence  is  the 
cause  of  the  action,  not  the  assumpsit.^^  This  is  within  the 
distinction  before  laid  down,  between  a  ncnfeasanee  and  afitit 
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ftmance.  The  sune  case  is  again  to  be  found,  in  1  RoU. 
Ah.  91 9  92.  and  in  1  Fin.  Ab.  563.  Actions y  {case  disceit) 
pi.  16. 

The  case  mentioned  by  Sir  JViUiam  Jonety  in  a  noU  from 
StathamU  Abridgmenty  as  decided  by  Justice  Pastonj  is  that  of 
a  blacksmith,  and  it  must  be  intended  of  a  binding  contract,  not 
a  mere  gratuitous  undertaking ;  for  it  is  said,  ^^  I  shall  have  my 
action  on  the  case,  for  through  his  de&ult,  peradventure  my 
horse  may  die."  In  all  the  cases  to  be  found,  where  an  action 
was  held  maintainable,  there  is  a  consideration  for  the  promiflie, 
and  the  special  damage  is  assigned,  as  a  reason  for  maintain- 
ing an  action  of  trespass  on  the  case,  instead  of  obliging  the 
party  to  go  into  a  court  of  equity. 

Again,  special  damage  alone,  be  it  ever  so  ^eat,  will  not 
give  a  ri^ht  of  action.  Neither  will  an  action  he  for  a  *mere 
injury  without  damage.  To  maintain  an  action,  there  must  be 
damnum  et  irguria  combined.  To  constitute  an  injury,  there 
must  be  a  binding  undertaking,  or  a  duty  to  perform  the  act, 
which  the  party  neglects,  or  violates.  The  non-performance  of 
a  gratuitous  promise  produces  no  injury,  as  the  party  making 
such  promise,  has  a  right  to  refuse  to  perform  it ;  nor  can  the 
person  to  whom  it  is  made  enforce  its  performance.  There  is 
no  U^al  obligation  violated  by  the  non-performance  of  such  a 
I»^omise.  There  can  be  no  legal  obligation,  where  there  is  no 
consideration ;  and  if  the  contract  is  obligatory,  neither  party 
can  discharge  himself  from  his  liability.  Though  a  person  may 
be  deceived  by  a  gratuitous  promise,  it  is  not  an  injury  for 
which  an  action  will  lie.  It  is,  at  most,  a  naked  he,  or  a 
breach  of  honor. 

3.  If  the  defendant  is  liable,  he  must  stand  in  the  place  of 
an  insurer,  and  is  entitled  to  every  advantage  possessed  by  an 
insurer.  An  abandonment  is  as  necessary,  as  if  a  policy  had 
been  actually  effected.  There  was  not  a  total  loss,  for  it  does 
not  appear,  but  that  the  vessel  may  have  been  got  off,  after  she 
stranded,  and  many  things  may  have  been  saved. 

RadcUffy  in  reply,  observed,  that  the  plaintiffs  and  defendant 
had  separate  and  distinct  interests  in  the  vessel;  and  that 
thouffh,  in  regard  to  third  persons,  they  may  be  considered  in 
the  fight  of  partners,  yet,  as  among  themselves,  they-  were 
merely  tenants  in  conunon. 

Whatever  may  have  been  the  doctrine  of  the  ancient  com*- 
mon  law,  which,  however,  is  very  obscure  in  relation  to  the 
eases  cited,  it  is  certain  that  in  modem  times,  in  regiard  to 
commercial  transactions,  in  which  the  purest  good  fiuth  is  re- 
quired, and  which  it  is  the  policy  of  the  law,  in  a  commerdal 
age,  to  enforce,  a  diflerent  rule  prevails.  This  is  manifest 
from  the  cases  already  cited,  and  which  are  stated  by  MarshaUy 
in  his  treatise  on  insurance.    The  principle  on  which  these 
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decisions  have  proceeded,  is  the  mutual  confidence  between  the 
parties,  and  the  just  reliance  ^placed  by  the  merchant  on  his 
agent  or  correspondent^  in  which  the  courts,  anxious  to  en- 
force the  rules  of  morality  and  good  faith,  will  not  permit  him 
to  be  deceived.  In  several  of  the  cases,  the  undertaking  has 
been  merely  implied  from  the  relative  situation  of  the  parties, 
and  their  course  of  dealing  with  each  other.  Here  was  an 
express  undertaking  to  get  the  insurance  effected,  by  which 
the  plaintiffs  were  lulled  into  security,  and  were  prevented 
from  doing  it  themselves,  or  employing  another  person.  It  is 
true  that  a  person  may  retract  such  a  gratuitous  promise; 
but  he  must  take  care  to  do  it  in  season,  and  before  any 
damage  results  to  the  other  party,  by  his  non-performance  or 
neglect. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  The  chief 
objection  raised  to  the  right  of  recovery  in  this  case,  is  the 
want  of  a  consideration  lor  the  promise.  The  offer,  on  the 
part  of  the  defendant,  to  cause  insurance  to  be  effected,  was 
perfectly  voluntary.  WiU,  then,  an  action  lie,  when  one  party 
intrusts  the  performance  of  a  business  to  another,  who  under- 
takes to  do  it  gratuitously,  and  wholly  omits  to  do  it  ?  If  the 
party  who  makes  this  engagement,  enters  upon  the  execution 
of  the  business,  and  does  it  amiss,  through  the  want  of  due 
care,  by  which  damage  ensues  to  the  other  party,  an  action 
will  lie  for  this  misfeasance.  But  the  defendant  never  entered 
upon  the  execution  of  his  undertaking,  and  the  action  is 
brought  for  the  nonfeasance.  Sir  William   Jones,   in   his 

**  Essay  on  the  Law  of  Bailments,^'*  considers  this  species  of 
undertaking  to  be  as  extensively  binding  in  the  English  law, 
as  the  contract  of  mandatufn,  in  the  Roman  law ;  and  that  an 
action  wiU  lie  for  damage  occasioned  by  the  non-performance 
of  a  promise  to  become  a  mandatary,  though  the  promise  be 
purely  gratuitous.  This  treatise  stands  high  with  the  profes- 
sion, as  a  learned  and  classical  performance,  and  I  regret,  that, 
on  this  point,  I  find  so  much  reason  to  question  its  accuracy. 
I  have  carefiilly  examined  all  the  authorities  to  which  he  refers. 
He  has  not  produced  a  single  adjudged  *case ;  but  only  some 
dicta  (and  tnose  eauivocal)  firom  the  Tear  Books,  in  support 
of  his  opinion ;  ana  was  it  not  for  the  weight  which  the  au- 
thority of  so  respectable  a  name  imposes,  I  should  have  sup- 
posed the  question  too  well  settled  to  *  admit  of  an  argu- 
ment, (a) 

A  short  review  of  the  leading  cases  will  show,  that,  by  the 
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common  law,  a  mandatary,  or  one  who  undertakes  to  do  an  act 
for  another,  without  reward,  is  not  answerable  for  omitting  to 
do  the  act,  and  is  only  responsible  when  he  attempts  to  do  it, 
and  does  it  amiss.  In  other  words,  he  is  responsible  for  a  mis- 
feoMonee,  but  not  for  a  nonfeasance,  even  though  special  dam- 
ages are  averred.  Those  who  are  conversant  with  the  doctrine 
of  mandatum  in  the  civil  law,  and  have  perceived  the  equity 
which  supports  it,  and  the  good  fiuth  which  it  enforces,  may, 
perhaps,  fee!  a  portion  of  regret,  that  Sir  William  Jones  was 
not  successful  in  his  attempt  to  ingraft  this  doctrine,  in  all  its 
extent,  into  the  English  law.  I  have  no  doubt  of  the  perfect 
justice  of  the  Roman  rule,  on  the  ground,  that  good  faith  ought 
to  be  observed,  because  the  employer,  placing  reliance  upon 
that  good  faith  in  the  mandatary,  was  thereby  prevented  from 
doing  the  act  himself,  or  employing  another  to  do  it.  This  is 
the  reason  which  is  given  in  the  Jaistiiutes  for  the  rule :  Man* 
datum  non  stucipere  cuilibet  liberum  est ;  susceptum  autem  con^^ 
summandum  est,  aut  quam  primum  renunciandum,  tU  per  semetip- 
9um  aut  per  alium,  eandem  rem  mandator  exequatur.  (Inst.  lio. 
3.  27.  11.)  But  there  are  many  rights  of  moral  ooligation 
which  civil  laws  do  not  enforce,  and  are,  therefore,  left  to  the 
conscience  of  the  individual,  as  rights  of  imperfect  obligation ; 
and  the  promise  before  us  seems  to  have  been  so  left  by  the 
common  law,  which  we  cannot  alter,  and  which  we  are  bound 
to  pronounce.  ^ 

The  earlfe^t  case  on  this  subject,  is  that  of  Watson  v.  Brinth, 

i'Tear  Bookj  2  Hen.  IV.  3  6.)  in  which  it  appears  that  the  de- 
endant  promised  to  repair  certain  houses  of  the  plaintiff,  and 
had  neglected  to  do  it,  to  his  damage.  The  plaintiff  was  non- 
suited, because  he  had  shown  no  Covenant;  *and  Brincheley 
said,  that  if  the  plaintiff  had  counted  that  the  thing  hfid  been 
commenced,  and  ajiertoards,  by  negligence,  nothing  done,  it  had 
been  otherwise.  Here  the  court,  at  once,  took  the  distinction 
between  nonfeasance  and  misfeasance.  No  consideration 
was  stated,  and  the  court  required  a  covenant  to  bind  the 
party. 

In  the  next  case,  (11  Hen.  IV.  33  a.)  an  action  was  brought 
against  a  carpenter,  stating  that  he  had  undertaken  to  build  a 
house  for  the  plaintiff,  within  a  certain  time,  and  had  not  done 
it.  The  plaintiff  was  also  nonsuited,  because  the  undertaking 
was  not  binding  without  a  specialty ;  but,  says  the  case,  if  he 
had  undertaken  to  build  the  house,  and  had  done  it  illy  or  neg^ 
Ugently,  an  action  would  have  lain,  without  deed.  Brooke^ 
(Action  sur  le  Case,  pi.  40.)  in  citing  the  above  case,  says, 
that  'Mt  seems  to  be  good  law  to  this  day;  wherefore  the 
action  upon  the  case  which  shall  be  brought  upon  the  assump- 
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tion,  must  state  that  for  such  a  sum  dT  money  to  him  |.i>.^» 
&c.y  and  that  in  the  above  case,  it  is  assumed,  that  there  waA 
no  sum  of  money,  therefore  it  was  a  nu/ium  pachunJ^ 

The  case  of  3  Hen.  VI.  36  h.  is  one  referred  to,  in  the  Eaay 
on  Bailmenttj  as  containing  the  opinion  of  some  of  the  judges, 
that  such  an  action  as  the  present  could  be  maintained.  It 
was  an  action  against  Watkins^  a  mill-wright,  for  not  building 
a  mill  according  to  promise.  There  was  no  decision  upon 
the  question,  and  in  ihe  long  conversation  between  the  coun- 
sel and  the  court,  there  was  some  difference  of  opinion  on  the 
point.  The  counsel  for  the  defendant  contended,  that  a  con* 
sideration  ought  to  have  been  stated ;  and  of  the  three  judges 
who  expressed  any  opinion,  one  concurred  with  the  counsel 
for  the  defendant,  and  another  {Babingtonf  Ch.  J.)  was  in 
&vor  of  the  action,  but  he  said  nothing  expressly  about  the 
point  of  consideration,  and  the  third  (CoAram,  J.)  said,  it  ap- 
peared to  him  that  the  plaintiff  had  so  declared,  for  it  shall 
not  be  intended  that  the  defendant  would  build  the  mill  for 
nothing.  So  &r  is  this  case  from  giving  countenance  to  the 
present  action,  that  Brooke  (Action  $ur  h  CSoue,  pi.  7.  and 
^Contractj  pi.  6.^  considered  it  as  containing  the  opinion  of 
the  court,  that  tne  plaintiffs  ought  to  have  set  forth  what  the 
miller  was  to  have  for  his  labor,  for  otherwise,  it  was  a  nude 
pact ;  and  in  Cogffi  v.  Bernard j  Mr.  Justice  Gould  gave  the 
same  exposition  of  the  case. 

The  general  question  whether  assumpsit  would  lie  for  a  nofi- 
feasance^  agitated  the  courts  in  a  variety  of  cases,  afterwards, 
down  to  the  tune  of  Hen.  VII.  (14  Hen.  VI.  18  ft.  pi.  58.  19 
Hen.  VI.  49  a.  pi.  5.  20  Hen.  VI.  34  a._pl.  4.  2  Hen.  VII. 
11.  pi.  9.  21  Hen.  VII.  41  a.  pi.  66.)  There  was  no  dispute 
or  doubt,  but  that  an  action  upon  the  case  lay  for  a  misfeas* 
ance  in  the  breach  oT  a  trust  undertaken  voluntarily.  The 
point  in  controversy  was,  whether  an  action  upon  the  case  lay 
for  a  nonfeasance^  or  non-performance  of  an  agreement,  and 
whether  there  was  any  remedy  where  the  party  had  not  secured 
himself  by  a  covenant  or  specialty.  But  none  of  these  cases, 
nor,  as  far  as  I  can  discover,  do  any  of  the  dicta  of  the  judges 
in  them,  go  so  fiu:  as  to  say,  that  an  assumpsit  would  lie  for  the 
non-performance  of  a  promise,  without  stating  a  considera- 
tion for  the  promise.  And  when,  at  last,  an  action  upon  the 
case  for  the  non-performance  of  an  undertaking  came  to  be 
established,  the  necessity  of  showing  a  consideration  was 
explicitly  avowed. 

Sir  WiUiam  Jones  savs,  that  "  a  case  in  BrooJce^  made  com- 
plete from  the  Tear  Book  to  which  he  refers,  seems  directlv 
m  point."    The  case  referred  to  is  21  Hen.  VII.  41.  and  it  is 

Siven  as  a  loose  note  of  the  reporter.  The  chief  justice  is 
lere  made  to  say,  that  if  one  agree  with  me  to  build  a  house 
by  such  a  day,  and  he  does  not  build  it,  I  have  an  action  on 
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the  case  for  this  nonfeasance^  equaUy  as  if  he  had  done  it 
amiss.  Nothing  k  here  said  about  a  consideration;  but  in 
the  next  instance  which  the  judge  gives  of  a  nonfeasance  for 
which  an  action  on  the  case  lies,  he  states  a  consideration 
paid.  This  case,  however,  is  better  reported  in  Ketlway^  78. 
pi.  5.,  and  this  last  report  must  have  been  overlooked  by  the 
author  of  the  "  Essay.''  JVoiwfce,  Ch.  *J.,  there  says,  "  that 
if  I  covenant  with  a  carpenter  to  build  a  house,  and  pay  him 
20/.  to  build  the  house  by«  certain  day,  and  he  does  not  do 
it,  I  have  a  good  action  iipon  the  •case,  by  reason  of  the  pay- 
wneni  of  my  money ;  and  without  payment  of  the  money  in  this 
cascj  no  remedy.  And  yet,  if  he  inake  the  house  in  a  Imd  man- 
ner, an  action  upon  the  case  lies ;  and  so  for  the  nonfeasancsj 
if  the  money  be  paid^  action  upon  the  caKO  lies." 

There  is,  then,  no  just  reason  to  infer,  from  the  ancient 
authorities,  that  such  a  promise  as  the  one  before  us  is  good, 
without  showing  a.  consideration.  The  whole  current  of  the 
decisions  runs  the  other  way,  and,  from  the  time  of  Henry 
VII.  to  this  time,  the  same  law  has  been  uniformly  maintainea. 

The  doctrine  on  this  subject,  in  the  Essay  on  Bailments^  is 
true,  in  reference  to  the  dvil  law^  but  is  totally  unfounded  in 
reference  to  the  English  law ;  and  to  those  who  have  atten- 
tively examined  the  hHead  o(^liIandates^  in  that  Essay,  I  hazand 
nothing  in  asserting,  that  that  part  of  the  treatise  appears  to  be 
hastily  and  loosely  written.  It  does  not  discriminate  well 
between  the  cases ;  it  is  not  very  profound  in  research,  and  is 
destitute  of  true  legal  precision. 

But  the  counsel  for  the  plaintiffs  contended,  that  if  the  gen- 
eral rule  of  the  common  law  was  against  the  action,  this  was  a 
conunereial  question,  arising  on  a  subject  of  insurance,  as  to 
which,  a  different  rule  had  been  adopted.  The  case  of  JVil- 
Imsofi  V.  CoverdaUf  ^1  Esp.  Rep.  75.)  was  upon  a  promise  to 
cause  a  house  to  be  insured,  and  tLord  Kenyon  held,  that  the 
defendant  was  answerable  only  upon  the  ground  that  he  had 
proceeded  to  execute  the  trust,  and  had  done  it  negligently. 
Hie  distinction,  therefore,  if  any  exists,  must  be  confined  to 
cases  of  marine  insurance.  In  Smith  v.  Lascettes,  (2  Term 

Rsp»  188*)  Mr.  Justice  BvUer  said  it  was  settled  law,  that 
there  were  three  cases  in  which  a  merchant,  in  England,  was 
bound  to  insure  for  his  correspondent  abroad. 

*I.  Where  the  merchant  abroad  has  effects  in  the  hands  of 
his  correspondent  in  England,  and  he  orders  him  to  insure. 

2.  Where  he  has  no  effects,  but,  from  the  course  of  dealing 
between  them,  the  one  has  been  used  to  send  orders  for  insur- 
ance, and  the  other  to  obey  them. 

Vol.  IV.  12  89 
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8.  Where  the  merchant  abroad  sends  bills  of  lading  to  h« 
correspondent  in  England^  and  engrafts  on  them  an  order  to 
insure,  as  the  implied  condition  of  acceptance,  and  the  other 
accepts. 

The  case  itself,  which  gave  rise  to  these  observations,  and 
the  two  cases  referred  to  in  the  note  to  the  report,  were  all 
instances  of  muftasancty  in  proceeding  to  execute  the  trust, 
and  in  not  executing  it  well.  But  I  shall  not  question  the 
application  of  this  rule,  as  stated  by  JBWZer,  to  cases  of ^  non- 
ftasancey  for  so  it  seems  to  have  been  applied  in  Webster  v. 
X)c  Tastet.     (7  Term  Rep.  157.)  They  have,  however,  no 

application  to  the  present  case.  The  defendant  here  was  not 
a  factor  or  agent  to  the  plaintiffs,  within  the  purview  of  the 
law-merchant.  Thete  is  no  color  for  such  a  suggestion.  A 
factor,  or  commercial  agent,  is  employed  bv  merchants  to 
transact  business  abroad,  and  for  which  he  is  entitled  to  a 
commission  or  allowance.  (Mo/yne,  81.  Beawesy  44.)  In 
every  instance  given,  of  the  responsibility  of  an  agent  for  not 
insuring,  the  agent  answered  to  the  definition  siven  of  a  fac- 
tor, who  transacted  business  for  his  principal,  who  was  absent, 
or  resided  abroad ;  and  there  were  special  circumstances  in 
each  of  these  cases,  fi-om  which  the  agent  was  to  be  charged ; 
but  none  of  those  circumstances  exist  in  this  case.  If  the 
defendant  had  been  a  broker,  whose  business  it  was  to  pro- 
cure insurances  for  others,  upon  a  regular  commission,  the 
case  might,  possibly,  have  l>een  different.  I  mean  not  to  say, 
that  a  factor  or  commercial  agent  cannot  exist,  if  he  and  his 

Erincipal  reside  together  at  the  same  time,  in  the  same  place ; 
ut  there  is  nothing  *here  from  which  to  infer  that  the  de- 
fendant was  a  factor,  unless  it  h^  the  business  he  assumed  to 
perform,  viz.  to  procure  the  insurance  of  a  vessel,  and  that  fact 
alone  will  not  make  him  a  factor.  Every  person  who  under- 
takes to  do  any  specific  act,  relating  to  any  subject  of  a  com- 
mercial nature,  would  equally  become,  ^[woad  KoCy  a  fiictor ;  a 
proposition  too  extravagant  to  be  maintained.  It  is  very  clear, 
fi-om  this  case,  that  the  defendant  undertook  to  have  the  in- 
surance effected,  as  a  voluntary  and  gratuitous  act,  without 
the  least  idea  of  entitling  himself  to  a  commission  for  doing 
it.  He  had  an  equal  interest  in  the  vessel  with  the  plaintiffi, 
and  what  he  undertook  to  do  was  as  much  for  his  own  benefit 
as  theirs.  It  might  as  well  be  said,  that  whenever  one  partner 
promises  his  copartner  to  do  any  particular  act  for  the  common 
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benefit)  he  becomes,  in  that  instance,  a  &ctor  to  his  copartner,     Albany, 
and  entitled  to  a  commission.    The  plaintiffs  have,  then,  failed  .^^'^y*  . 
in  their  attempt  to  bring  this  case  within  the  range  of  the  de-    uxquBART 
cisions,  or  within  any  principle  which  gives  an  action  against  a 
commercial  agent,  who  neglects  to  insure  for  his  correspond- 
ent.    Upon  the  whole  view  of  the  case,  therefore,  we  are  of 
opinion,  that  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


V. 

BTlTim 


^Urquhart  against  MUyer  and  others.  [  *  103  ] 

THIS  was  an  action  of  assumpsit     Plea,  the  general  issue,  where  a.,  of 
A  verdict  was  taken  for  the  plamtiff,  at  the  sittings  in  New^  >f'^'^^' 
Torkf  subject  to  the  opinion  of  the  court  on  a  case  containing  B',bk'i^^oai, 

the  followmg  facts  :  enclosing  «d  in- 

The  plaintiff,  beinff  owner  ef  a  ship  called  the  Nancy y  ly-  hTdj*^  of'"^ 
ing  at  Wilmington^  JSi  C,  taking  on  board  a  cargo  for  lAver-  «ygo  w**~**^ 
fooly  in  Englandy  where  the  defendants  carried  on  trade,  on  fnrorming*'  hfm 
the  17th  May,  1803,  wrote  a  letter  to  the  defendants,  inform-  ^^  ^  had 
ing  them  that  the  ship  would  be  despatched  to  Liverpool  to  rertab  amoiuit! 
their  address,  that  he  had  drawn  bills  on  them  for  1,350/.  »><i  ^'a^J!^ 
sterling,  and  requesting  them  to  have  insurance  made  on  the  t^^rei^?^ 
ship,  in  London,  or  such  other  place  in  Great  Britain  as  coMignmeni, 
might  be  convenient,  valuing  her  at  1,200/.  sterling,  his  part  bills,  ina^aAer. 
of  the  cargo  at  304/.,  and  {he  freight  at  1,280/.,  that  he  should  ^*'^/ tJ!  ySJ^ 
send  to  them  a  power  of  attorney  to  sell  the  ship,  as  he  meant,  ^Ich  was  'le^ 
at  all  events,  to  make  them  safe  in  the  acceptance  and  pay-  ^™?^  '*"*k*id 
ment  of  the  bills,  and  believing  the  ship  and  cargo  would  thatBr^vsan- 
be  ii}  their  possession  before  the  oills  were  presented  for  ac-  J^®12i*uL*d  ^* 

Ceptance.  ages  and  coaU, 

This  letter  was  received  by  the  defendants,  on  the  23d  Ja/y,  ^**  ^y  *»'"  ^ 

bill.  **"* 
Where  A.  consigned  a  vessel  and  cai]^  to  B.,  at  Lhoerpoclf  and  advised  him  that  he  should  make 
him  secure  for  tlw  acceptance  of  his  bills,  and  sent  him  a  power  of  attorney  to  sell  the  vessel,  with 
diieetions  to  sell  her  in  xingland.  but  if  that  could  not  be  done,  to  procure  a  freirtt.  or  load  her 
with  as  moch  aaU  as  the  fimds  or  A.  were  equal  to,  and  send  her  to  New- York;  and  B.  loaded  the 
vessel  with  eoaUf  and  having,  under  the  power  from  A.,  executed  a  bill  of  sale  of  the  vessel  to  C, 
of  New- York,  and  sent  the  vessel  and  cam  to  C,  with  oireetioos  to  reconvey  and  deliver  them  to  A., 
ea  his  paymg  the  balance  due  to  B.  for  advances,  otherwise,  to  sell  them  and  place  the  proceeds  to  the 
credit  of  B.,  pss^ing  over  the  balance  that  might  remain  to  A.,  who  was  also  informed  by  B.  of  the  transfer 
aad  ccmsifrnment  to  C.  A.  refused  to  accept  the  vessel  and  cargo  from  C,  contending  that  B.  had  made 
the  vessefnis  own.  It  was  held  that  B.,  not  having  followed  the  orders  of  A.  in  relation  to  the  rar^o,  it  be* 
baced  to  B.,  and  that  A.  was  qot  bound  to  accept  it,  nor  liable  for  any  charges  attending  it :  that  the  ves* 
sal  Being  intended  as  security  toB.,  he  had  a  lien  upon  her  for  his  advances,  and  that  the  assignment  to  C. 
beiag  merely  for  the  purpose  of  preserving  that  Ken,  and  not  an  absolute  sale,  A.  was  bound  lo  accept  the 
lUp,  and  pay  the  premium  of  insurance,  and  all  the  advances  made  bv  B.  for  repairs.  Sec.  Though  a 
/metor  cannot  pleage  the  jpods  of  his  principal  as  ku  own,  yet  he  may  deliver  them  to  a  third  person  as 
security,  with  noliee  of  his  lien,  and  as  his  agent  to  kaep  the  possassion  for  him,  in  order  to  presorve  that 
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1803 ;  and  before  any  other  letter  or  communication  was  re- 
ceived from  the  plaintiff,  they,  on  the  same  day,  wrote  a  let- 
ter to  the  plaintiff,  acknowledging  the  receipt  of  his  lettei 
of  the  17th  Ma^y  enclosing  an  invoice  and  bill  of  lading,  for 
timber  and  staves,  on  board  the  Nancy^  which  had  not  then 
arrived;  but  that  they  had  effected  the  insurance  *on  the 
ship,  cargo,  and  freight,  in  all  2,784/.,  at  three  guineas  per 
cent.,  and  that  they  should  accept  the  plaintiff's  bill  when 
offered.  , 

On  the  31st  May,  1803,  the  plaintiff  wrote  a  second  letter 
to  the  defendants,  by  the  ship,  enclosing  a  power  of  attorney 
to  sell  the  ship,  observing,  that  if  the  prices  quoted  should 
continue,  he  had  little  doubt  that  the  ship  would  make  a 
handsome  freight,  but  that  it  rested  with  the  defendants  to 
make  the  most  of  matters  for  his  interest ;  that  if  they  should 
fail  in  making  sale  of  the  ship  to  his  advantage,  he  wished 
her  to  be  ballasted  with  salt,  and  that  they  would  endeavor 
to  get  all  the  freight  they  could  for  New-  lorJc,  and  despatch 
her  there  with  the  utmost  speed,  jnaking  insurance  as  ordered, 
&c.,  and  give  him  notice,  &c.,  mentioning  a  balance  of  70 
or  80  pounds  due  to  him  in  London^  which  he  should  direct 
to  be  paid  to  the  defendants*;  that  if  the  ship  was  sold  to 
return  to  America^  the  crew  were  bound  by  the  articles  to 
return  in  her,  &c.,  and  that  he  enclosed  an  act  of  Congress  in 
that  case. 

The  Nancy  arrived  at  Liverpool,  the  24th  July^  1803 ;  and, 
on  the  25th  JuZy,  the  defendants  wrote  to  the  plaintiff,  ac- 
knowledging the  receipt  of  his  last  letter,  and  the  arrival  of 
the  ship,  and  declaring  that  they  should  attend  to  his  direc- 
tions respecting  the  ship  and  cargo,  but  were  apprehensive  that 
the  ship  could  not  be  sold ;  that  the  bills  had  not  appeared, 
but  would  be  honored  when  presented,  &c. 

On  the  10th  of  June^  1803,  the  plaintiff  wrote  to  the  defend- 
ants, that  he  had  drawn  three  bills  on  them,  amounting  to 
1,350/.  sterling,  agreeably  to  his  letter  of  the  nth  May. 

On  the  9th  Ju/y,  1803,  the  plaintiff  again  wrote  to  the  de- 
fendcunts,  that,  if  the  ship  could  not  be  sold,  agreeably  to  his 
orders,  they  must  ballast  her  with  salt,  and  set  her  up  for  freight 
for  Neu>-xork ;  and  that  if  a  freight  could  be  procured,  not 
to  ship  salt ;  otherwise,  to  ship  as  much  salt  as  his  funds  would 
permit,  or  the  vessel  could  carry  with  ease ;  and  that,  instead 
of  insuring  the  ship  and  his  property,  and  the  freight  as  for- 
merly directed,  the  defendants  should  advise  iZ.  rFilkinSy  of 
NeiV'York,  of  the  amount  ^shipped,  and  the  freight,  to  regu- 
late him  in  making  the  insurance  at  New-  York,  which  charge 
as  to  the  insurance,  the  plaintiff  said,  proceeded  frcnn  a  fear 
that  his  funds  would  not  be  sufficient  to  ballast  the  ship  with 
salt,  and  f)ay  the  premium  of  insurance  there,  in  case  no  back 
freight  offered. 
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The  defendants  received  and  disposed  of  the  cargo  at  £#»V 
erpoolj  and  credited  the  plaintiff  with  the  proceeds,  amount- 
ing to  1,0927.  155.  lOd  sterling  and  with  the  freight  to 
lAverpoolj  being  251/.  10«.  6d,  The  disbursements  made  by 
them  for  the  vessel  amounted  to  537/.  11 5.  Ad.^  and  they  ac- 
cepted two  of  the  plaintiff's  bills,  amounting  to  900/.  ^  but  the 
third  bill  for  450/.  being  presented,  the  defendants  answer- 
ed, that  it  could  not  then  be  accepted,  but  would  probably 
be  paid  when  due.  It  was  protested  for  non-acceptance,  on 
the  18th  Auguii^  and  for  non-payment  on  the  19th  November j 
1803. 

The  ship  could  not  be  sold  to  advantage  in  Liverpool,  and 
no  freight  could  be  obtained  for  New^Tork.  The  defendants 
shipped  on  board  salt  and  coal,  to  the  amount  of  295/.  10$,  8d, 
sterling,  and  to  secure  themselves  for  their  advances  and 
acceptances,  consigned  the  same  to  Lenox  fy  Mcdtland  in  New- 
York  J  on  account  of  the  plain  tiff,  and  as  attorneys  for  the  plain- 
tiff, executed  to  Lenox  fy  Maiiland,  a  bill  of  sale  of  the  ship, 
for  the  consideration  of  1000/.  sterling,  which  was  not  actually 
paid,  the  bill  of  sale  and  consignment  being  intended  for  their 
secority. 

On  the  12th  September,  1803,  the  defendants  wrote  to  the 
plaintiff,  advising  him  of  what  had  been  done ;  that  their  dis- 
bursements, the  salt,  and  coal,  and  insurance,  <&c.  to  Netty- 
York  J  amouhted  to  888/.  Is.  5d.  that,  after  paying  the  drafts  of 
the  plaintiff  to  1,350/.  there  would  be  due  to  the  defendants  a 
balance  of  1,020/.  IBs.  2d.  to  secure  which  they  had  sold  the 
ship  to  Lenox  fy  Maiiland^  and  consigned  the  salt  and  coal  to 
them  for  sale,  and  they  hoped  that  after  these  were  sold,  the 
plaintiff  would  have  little  to  pay  besides,  *and  take  back  his 
riiip ;  that  they  should  have  a  small  account  further  against 
him  for  advances,  &c. 

The  defendants,  on  the  13th  September,  1803,  wrote  to 
Lenox  fy  Maitland,  enclosing  the  invoice  and  bill  of  lading  for 
the  salt  and  coals,  and  informing  them  that  the  cargo  was 
shipped  on  account  of  the  plaintiff;  but  as  the  funds  arising  from' 
the  sale  of  the  outward  cargo  were  not  sufficient  to  pay  his 
drafts,  the  disbursements  on  the  ship,  and  for  that  cargo,  they 
had,  under  a  power  of  attorney,  assigned  the  ship  to  them,  and, 
if  the  plaintiff  reimbursed  them,  uey  were  to  convey  the 
ship  to  him ;  that  the  salt  and  coals  were  to  be  sold,  and 
the  proceeds  credited  to  the  defendants;  and  that  if  the 
plaintiff  did  not  pay  or  secure  the  balance,  then  Lenox  fy 
Maitland  were  to  sell  the  ship,  and  place  the  proceeds  to 
he  credit  of  the  defendants,  paying  over  the  balance  to  the 
plaintiff. 

The  ship  and  cargo,  on  the  return  voyage,  were  insured  at 
Liverpool,  and  the  defendants  paid  the  premium.    The  ship,  on 
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her  voyage,  was  damaged  by  the  perils  of  the  sea,  and  was 
obliged  to  return  to  Jjiterpool  for  repaii^.  The  fiirther  ex- 
penses of  repairs  amounted  to  582Z.  lis.  Id.  sterling,  of  which  the 
defendants,  in  a  letter  of  the  5th  November^  1803,  to  the  plain- 
tiff, advise  him,  and  add,  that  they  hope  to  recover  part  of  these 
expenses  from  the  insurers,  though  they  seemed  disposed  to 
resist  the  payment,  on  the  ground  that  the  ship  was  not  sea- 
worthy ;  and  that  the  advances  on  account  of  the  last  disaster 
prevented  them  from  paying  the  plaintiflPs  draft  for  450Z.  due 
on  the  2d  of  November,  as  they  intended  to  have  done  when 
they  wrote  in  September. 

On  the  6th  November,  1803,  the  vessel  sailed  again  from 
lAverpooly  and  arrived  at  Neto-York,  on  the  27th  December^ 
1803.  On  the  29th  December,  Lenox  fy  Maitland  wrote  to  the 
plaintiff,  informing  him  of  the  fact,  &c.,  and4ioping  that  the 
demand  of  the  defendants  would  be  liquidated,  so  that  they 
might  restore  to  him  the  vessel. 

By  consent  of  the  plaintiff,  the  vessel  and  cargo  were  sold, 
without  prejudice,  for  3863  dollars  and  93  cents.  The  ♦plain- 
tiff insisted,  that  the  defendants  had  made  the  vessel  their 
own,  and  refused  to  take  her  and  the  avails  of  the  cargo, 
and  to  pay  the  demand  of  the  defendants.  The  plaintiff  paid 
the  bill  of  450Z,  which  had  been  protested,  with  damages  and 
interest.  By  the  transfer  of  the  ship  to  Lenox  i{  Maitland^ 
the  register  of  the  ship  was  not  lost,  nor  any  forfeiture  incurred. 

It  was  agreed,  that  if  the  court  should  be  of  opinion,  that 
the  plaintiff  was  entitled  to  recover,  that  they  should  ascer- 
tain the  damages,  or  fix  the  principles  on  which  they  were  to 
be  computed,  and  appoint  a  suitable  person  to  make  the  com- 
putation; and  if,  on  the  principles  established,  a  balance 
appeared  to  be  due  to  the  defendants,  a  judgment  was  to  be 
entered  accordingly.  ^ 

Sampson,  for  the  plaintiff.  1 .  By  accepting  the  consignment, 
the  defendants  were  bound  to  accept  and  pay  the  bills  drawn  on 
them  by  the  plaintiff;  they  are,  therefore,  responsible  for  the 
damages  and  costs  on  the  bill  which  was  protested.  {East,  34. 3 
Burr.  1672.)  2.  The  defendants,  as  agents  and  &ctors,  were 
bound  to  pursue  the  orders  of  the  plaintiff.  Factors  are  obliged 
strictly  to  observe  the  orders  of  their  principal.  {Malyne^s  Lex. 
Merc.  p.  81.  s.  16.  p.  86.  s.  64.  2  Term  Rep.  187.)  The 
least  deviation  renders  them  liable  for  the  consequences. 
Where  the  authority  of  the  agent  is  limited,  and  he  exceeds 
that  authority,  the  principal*  is  not  obliged  to  accept  of  the 
contract  he  has  made,  but  may  throw  the  goods  on  the  hands 
of  the  factor.  (£#c  Guen  v.  Gouvemcur  fy  Kemble,  1  Johns.  Cases^ 
438,  and  in  note.  1  Ves.  509.)  Here  the  defendants  were 
directed  to  sell  the  ship  in  Enghxnd ;  but  if  that  was  impracti- 
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cable,  they  were  to  ballast  her  with  salt,  procure  a  freight,  and 
send  her  back  to  New-York ;  or  in  case  no  fireisht  offered, 
to  load  her  with  as  much  salt  as  the  funds  of  the  plaintiff  were 
equal  to  purchase.  They  had  no  authority  to  create  any  new 
debt,  or  to  make  the  plaintiff  responsible  beyond  the  funds  in 
their  hands.  By  his  letter  of  the  9th  JWy,  1803,  the  plaintiff 
expressly  directed  the  defendants  not  to  insure,  but  to  give 
advice  to  Mr.  WiOcins  of  New-  Yorkj  to  insure  her,  in  case  the 
vessel  was  sent  back ;  and  this  direction  was  given,  for  fear  his 
^unds  in  Liverpool  would  not  be  sufficient  to  pay  the  premium 
there.  3.  The  defendants,  by  loading  the  vessel,  by  causing  her 
to  be  insured  si  Liverpool^  and  in  giving  no  advice  to  Mr.  Wilkinsy 
entirely  deviated  from  their  orders.  They  have,  by  their  unau* 
thorized  conduct,  made  the  vessel  their  own,  and  are  answera- 
ble to  the  plaintiff  for  her.  The  plaintiff  had  a  right  to  aban- 
don the  vessel  to  the  defendants,  and  hold  them  responsible 
for  her  fiill  value,  or  at  their  own  valuation.  The  defendants, 
having  made  themselves  liable  as  insurers,  (2  Vesey^  239.)  have 
no  ri^t  to  charge  the  plaintiff  for  the  premiums  they  have  paid. 
The  defendants  had  authority  merely  to  sell  the  ship  at  Liver- 
pool; if  they  did  not  think  best  to  exercise  that  authority  there, 
they  had  no  power  to  dispose  of  her  in  any  other  way.  A  factor 
can  sell  only  according  to  his  authority ;  he  cannot,  under  his 
general  auUiority,  sell  on  credit,  nor  to  persons  beyond  sea. 
ri2  Mod.  514,  515.  Yelv.  202.  Buhu  103.)  Nor  hod  the 
defendants  any  right  to  pledge  the  vessel,  or  alssign  her,  by  way 
of  security,  to  Lenox  fy  Mattland*  It  is  beyond  the  scope  of  a 
factor's  authority,  tojyfecfg'ethe  goods  of  his  principal.  (6  £a«^,41. 
Newton  fy  Thornton.) 

4.  The  defendants,  by  their  departure  from  the  orders  of  the 
plaintiff,  and  their  neglect  and  misconduct  as  factors,  are 
responsible  for  all  the  damages  which  have  resulted  from  the 
measures  they  have  pursued. 

T.  L.  Ogden  and  Colden^  contra.  The  principles  of  law 
which  have  been  stated,  relative  to  the  duties  of  factors,  are 
not  disputed.  They  are  not  applicable  to  the  present  case, 
which  does  not  depend  on  any  general  rules,  but  on  the  terms  of 
the  contract  between  the  parties.  The  conduct  of  the  defend- 
ants is  to  be  considered  in  two  points  of  view :  first,  in  regard 
to  the  ship ;  second,  as  it  respects  the  cargo.  Any  neglect 
as  to  the  cargo,  would  not  authorize  an  abandonment  of  the 
ship.  The  letter  of  the  defendants,  of  the  23d  July,  1803, 
contains  their  acceptance  of  the  plaintiff's  consignment,  agree- 
ably to  his  letter  of  the  17th  may.  From  these  two  letters, 
the  rights  and  duties  of  the  parties  are  to  be  collected. 
They  constitute  the  ^contract  between  them.  By  the  terms  of 
these  letters,  the  defendants  acquired  a  lien  on  the  ship  and 
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fifieight,  as  a  security  for  their  acceptancesi  and  for  all  their 
adTancea  and  disbursements  relative  to  the  ship  and  cajqgo, 
(S  Easty  327.)  It  will  be  seen  from  the  accounts  exhibited, 
that  when  the  ship  was  despatched  from  lAverpool,  the  defend- 
ants had  advanced  1,090/.  sterling.  It  appears  that  the  ship 
could  not  be  sold  in  Eunvpe^  and  the  plaintifT,  in  his  letter 
of  the  29th  itfay,  says,  that  if  the  ship  could  npt  be  sold  to 
advantage,  she  was  to  be  sent  back.  The  defendants  had 
discretionary  powers,  to  act  as  they  thought  most  for  the 
advantage  of  the  plaintiflf.  The  defendants  must  have  either 
sacrificed  the  ship  by  a  sale  in  England^  or  have  sent  her 
back.  They  preferred  the  latter,  as  most  for  the  interest 
of  the  plaintiff.  The  vessel  was  sent  back,  with  the  lien  of  the 
defendants,  thereby  securing  themselves,  and  pursuing  the 
orders  of  the  plaintiff.  Under  their  power,  they  assigned  the 
ship  to  Lenox  fy  MakUmd^  with  directions  todeliver  herto  the 

Plaintiff,  on  his  paving  the  balance  due  to  ^he  defendants, 
^his  was  a  sale  in  form  only ;  an  expedient  to  preserve  the  lien 
of  the  defendants,  and  for  the  benefit  of  the  plaintiff.  It 
was  not  a  pledge  of  the  plaintiff's  property.  Lenox  tf 
Maitland  were  merely  constituted  tlie  agents  of  the  defend- 
ants, for  the  purpose  of  preserving  their  security  on  the  vessel. 
Such  a  transfer,  merely  to  preserve  the  Uen  of  the  defendants, 
is  not  a  tortious  act,  which  makes  them  answerable  for  all 
consequences,   (ilf  Comftie  v.  Davies^  1  Eastj  5.  7.) 

Again,  the  defendants  did  not  send  the  vessel  beyond  sea, 
but  home  to  the  plaintiff,  on  his  paying  the  balance  due  to 
them.  When  the  vessel  sailed  from  Liverpoolj  she  was,  in  fact, 
the  property  of  the  plaintiff,  who  must  be  answerable  for  all 
the  repairs  which  afterwards  became  necessary.  All  the 
letters  of  the  plaintiff  show  that  the  defendants  were  to  be 
made  secure,  at  all  events,  for  all  their  advances.  If  they  had 
advised  Wilkins  to  insure  at  New-TorJcy  and  the  vessel  had  been 
lost  during  the  voyage,  they  would  have  lost  their  security. 
The  insurance  may  have  been  made  under  the  first  orders,  and 
if  so,  the  defendants  *are  entitled  to  the  premium.  It  is  true, 
they  were  bound  to  accept  the  bills,  and  they  may,  perhaps,  be 
liable  for  the  damages  on  the  one  protested.  Had  the  defend- 
ants been  limited  strictly  to  the  fimds  of  the  plaintiff,  the 
vessel  would  have  returned  empty.  Some  cargo  was  necessa- 
ry to  ballast  the  ship,  and  what  was  done  was  intended  for  the 
benefit  of  the  plaintiff.  By  loading  her  with  coal  instead  of 
salt,  the  defendants  have  rendered  themselves  liable  only  for 
the  difference  between  the  freight  and  profit  of  the  two 
articles,  if  there  is  any  difference. 

Harison^  in  reply.    The  defendants,  by  accepting  the  coA 
ngnment,  became  bound  to  pursue  the  orders  of  the  plaintiff. 
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By  sending  the  vessel  to  Neio^TorlCy  in  the  manner  they  have 
done,  the  defendants  have  parted  with  their  lien ;  they  had  no 
authority  to  send  her  to  any  one  but  the  plaintiff,  or  to  such 
person  as  he  might  designate.  The  defendants  could  not  seU, 
or  pledge  their  Hen,  nor  could  they  send  the  subject  abroad, 
without  losing  their  lien.  Having  undertaken  to  load  the  ves<^ 
sel  and  send  her  away,  contrary  to  the  plaintiff's  orders,  they 
must  be  deemed  the  owners.  The  plaintiff  had  a  right  to 
abandon  her  to  the  defendants.  The  acts  of  the  defendants 
furnish  the  strongest  evidence  of  ownership  ;  and  their  letters 
to  Lenox  fy  Maitland  show  tlmt  they  intended  a  sale,  though 
they  gave  an  option  to  the  plaintiff,  to  take  the  vessel,  if  he 
thought  proper.  The  power  of  a  factor  over  his  /ten,  can 
never  authorize  such  a  disposition  of  the  property.  The  case 
oi  MUComhie  v.  Davies  was  very  different.  As  this  disposition 
of  the  vessel  was  made  before  she  met  with  the  disaster  which 
obliged  her  to  return  to  Liverpool,  the  defendants  sie  respon« 
sible  for  all  the  expenses  of  repairs  ;  since  they  have  by  their 
conduct  made  the  vessel  their  own.  If  the  vessel  is  to  be  con- 
sidered as  belonging  to  the  defendants^  they  nrast  also  be  re- 
garded as  owners  of  the  cargo. 

Spenceb,  J.  The  plaintiff  in  this  case  claims  from  the  de* 
fendants;  I.  The  dams^es,  interest  and  cost  on  the  protest 
*of  a  bill  of  exchange  for  450Z.  sterling,  drawn  by  the  plaintiff, 
at  Wilmington,  in  Sorth- Carolina,  upon  the  defendants,  resid- 
ing at  Liverpool,  in  England,  and  which  bill  the  defendants, 
by  their  letter  to  the  plaintiff,  had  agreed  to  accept,  in  consid- 
eration of  the  plaintiffs  having  consigned  ta  them  a  ship  and 
cargo. 

^.  The  price  for  which  the  defendants  sold  the  ship  Nancy  ; 
and  3d,  to  be  exempted  from  the  premium  of  insurance  made 
on  the  ship,  goods  and  freight  from  Liverpool  to  iVeu^  York,  as 
also  the  amount  paid  by  the  defendants  for  the  return  cargo, 
being  salt  and  coals,  and  also  the  amount  of  repairs  and  other 
expenses,  subsequent  to  the  sale  of  the  ship  by  the  defendants 
to  Lenox  fy  Maitland. 

The  defendants'  liability  to*  the  damt^es,  interests  and  costs 
attending  the  protest  for  non-acceptance  of  the  bill  for  450/. 
sterling,  is  very  properly  admitted,  and  it  is,  therefore,  un- 
necessary to  examine  the  facts,  or  the  law,  as  applicable  to 
that  point. 

That  the  defendants  had  a  lien  on  the  cargo  consigned  to 
them,  and  its  proceeds,  with  a  lien  also  on  the  proceeds  of 
the  ship,  when  sold  under  the  authority  conferred  by  the 
plaintiff,  to  the  extent  of  their  acceptances  and  disbursements 
on  the  plaintiff's  account,  cannot  be  questioned.  The  only 
question  is,  whether  the  defendants  have  pursued  such  a  course 
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as  the  general  duties  of  factors  require,  in  relation  to  the  sale 
of  the  ship,  and  so  as  to  preserve  their  tien  on  tlie  actual 
proceeds  of  the  sale  of  the  ship  by  their  agents^  Lenox  fy 
Maittand. 

If  the  fine  of  conduct  they 'have  observed,  made  the  ship 
dieir  own,  after  the  transfer  of  her  to  Lenox  fy  Maitlandy  it 
will  then  necessarily  follow,  that  they  have  no  right  to  charge 
the  plaintiff  with  the  premium  of  insurance  on  the  voyage 
from  Liverpool  to  New-  York^  with  the  amount  of  the  return 
cargo,  or  tor  the  repairs  and  disbursements  incurred,  after  the 
sale  to  Lenox  Sf  maitland.  It  is  a  rule  which  has  been  re- 
peatedly recognized  in  this  court,  that  a  factor  cannot  pawn 
the  goods  of  his  principal.  It  is  a  principle  so  well  settled 
in  Uie  English  courts,  and  so  firmly  established  ''^with  us, 
as  to  render  it  wholly  unnecessary  to  cite  authorities  in  support 
of  it. 

A  lien  appears,  by  all  the  cases,  to  be  a  personal  right,  and 
can  endure  no  longer  than  the  possession  of  the  party  holding 
it  continues.  The  authority  given  by  the  plaintiff  to  the  de- 
fendants to  sell,  did  not  divest  the  plsdntiff  s  ri^t  of  property , 
at  most,  it  was  an  authority  coupled  with  an  interest  in  the 
proceeds,  and  this  authority  was  exerted  by  the  sale  to  Lenox 
fy  Maitland.  It  has  been  urged,  t>n  the  part  of  the  defend- 
ants, that  this  was  merely  a  mode  adopted  to  preserve  their 
Uen  on  the  proceeds  of  the  sale,  and  was  not  incompatible 
with  the  authority  vested  in  them  to  sell  the  ship,  by  way  of 
securing  themselves  for  the  responsibilities  they  had  incurred. 
It  seems  to  be  a  controverted  point  in  the  English  courts, 
**  whether  or  not  a  lien  might  follow  coods  in  the  hands  of  a 
third  person  to  whom  it  was  delivered  dv  the  party  having  the 
Uen,  purporting  to  transfer  his  right  of  lien  to  the  other  as  his 
servant,  and  in  his  name,  and  as  a  continuance,  in  effect,  of  his 
own  possession."     (7  East,  6.) 

In  the  present  case,  the  lien  was  to  be  acquired  by  the  act 
of  sale  only  ;  for  until  a  sale  took  place,  the  right  oi  the  de- 
fenflants  was  merely  potential.  It  has  been  supposed  that  the 
ship  itself  was  put  into  the  possession  of  the  defendants,  as  a 
security  for  their  accepting  the  drafls ;  this,  in  my  opinion,  is 
neither  warranted  by  the  case,  nor  is  it  reconcilable  with  some 
of  the  defendants'  acts.  In  the  plaintiff^s  letter  of  the  llth 
of  May,  1803,  he  says,  "The  ship  will  be  despatched  to  your 
port  to  your  address ;"  again,  "  I  shall  send  you  a  power  of 
attorney  to  make  sale  of  her,  as  I  mean  at  all  events  to  make 
you  safe  in  the  acceptance  and  payment  of  the  bills ;"  and 
again,  "  Thus,  I  flatter  myself,  the  ship  and  cargo  will  be  in 
your  possession  before  you  are  called  on  for  acceptance."  The 
possession  of  the  ship  here  spoken  of,  evidently  means  such  a 
possession  only  as  would  arise  from  her  being  addressed  to  the 
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defendants  with  a  power  to  sell,  and  so  the  plaintiff  must  have 
intended,  when  he  makes  the  possession  in  the  defendants  to 
be  the  consequence  of  these  two  acts.  The  actual  possession 
never  was  *in  the  defendants  prior  to  their  sale;  and  until 
the  power  was  executed  by  a  sale,  the  defendants  could  have 
had  no  legal  right  to  take  possession  of  or  to  detain  the  ship. 
The  defendants^  refusal  to  accept  one  of  the  bills  can  be 
imputed  to  nothing  else  than  an  apprehension  on  their  part, 
that  the  funds  in  their  hands  were  not  an  adequate  security ;  but 
if  the  ship  unsold  was  in  their  possession,  and  they  had  a  lien 
on  her,  there  can  be  no  pretence  of  a  want  of  security. 

The  power  to  sell  did  not  admit  of  a  mere  formal  transfer, 
for  the  express  purpose  of  gaining  a  Ken  on  the  proceeds,  but 
was  alone  to  be  fulfilled  by  a  real,  actual,  and  substantial  sale. 
The  sale,  therefore,  completely  divested  the  plaintiffs  right  of 
property  and  firom  that  moment  he  had  a  right  to  debit  the 
defendants  with  the  price  specified  in  the  bill  of  sale. 

The  defendants  are  not  chargeable  with  any  mala  fides. 
Their  conduct  appears  to  be  fair ;  but  if  they  are  not  to  be 
considered  as  the  real  owners  of  the  ship,  through  the  medium 
of  their  trustees,  Lenox  tf  Maitlandy  they  have  grossly  dis- 
obeyed their  orders  in  respect  to  the  return  cargo. 

The  property  of  the  ship  being,  as  I  conceive,  changed  by 
the  act  of  sale,  there  exists  no  right  to  charge  the  plaintiff  for 
the  premium,  the  return  cargo,  or  the  repairs,  nor  for  any 
thing  on,  or  towards  the  ship,  after  the  plaintifTs  interest  in  her 
ceased. 

In  my  judgment,  a  liquidation  must  take  place  on  the  prin* 
ciples  resulting  from  this  opinion. 

Yates,  J.,  was  of  the  same  opinion. 

Kent,  Ch.  J.  Upon  the  facts  c(>ntained  in  the  case,  the 
court  are  called  upon  to  ascertain  and  prescribe  the  princi* 
pies,  upon  which  the  accounts  and  claims  between  the  parties 
are  to  be  Fiquidated  or  adjusted. 

1.  The  plaintiff  claims  compensation  for  the  injury  he  re- 
ceived by  the  non-acceptance  and  payment  of  the  bill  of  ex- 
change for  450/.  sterlmg.  By  his  first  letter  of  the  17th 
May^  he  itiformed  the  defendants  that  the  ship  and  cargo 
^wouIJ  be  consigned  to  them,  and  that  he  should  anticipate 
the  avails  of  the  cargo  and  D-eight,  by  drawing  upon  them  to 
the  amount  of  the  three  bills.  The  defendants  received  this 
letter,  together  with  the  invoice  and  bill  of  lading,  and  agreed 
to  accept  the  bills.  This  acceptance  Of  the  consignment 
bound  them  to  pay  the  bills.  This  point  seems  to  be  well  un- 
derstood and  settled;  {BuUer,  J.,  in  6  East,  34.)  and  the 
counsel  for  the  defendants  admitted,  upon  the  argument,  their 
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responsibility  to  indemnify  the  plaintifT  for  the  non-acceptance 
and  non-payment  of  the  third  bill.  This  indemnity  consists  in 
refunding  to  the  plaintiff  the  20  per  cent,  damages  which  he 
paid  on  the  return  of  tiie  biU,  the  costs  attending  the  same^ 
includk^  the  costs  of  the  protest,  and  interest  upon  the  dam- 
ages and  costs  so  paid  from  the  time  they  were  paid. 

2,  As  to  the  return  cargo  from  Liverpool  to  New-  York.  The 
coals  were  never  ordered.  In  shipping  them,  the  defendants 
clearly  exceeded  their  special  and  limited  powers,  and  the 
plaintiff  was  not  bound  to  accept  of  them.  The  salt  was  order- 
ed by  the  letter  of  the  31st  of  May;  but  the  defendants  con* 
signed  it  to  their  agents  at  New-  York,  with  unqualified  orders 
to  sell  it  This  was  exercising  ownership  over  it,  inconstst* 
ent  with  their  powers  and  duty,  as  fiictors ;  and  the  [^aintiff 
had  his  election  not  to  accept  of  the  proceeds  of  the  salt,  so 
placed  and  disposed  of  without  his  consent  or  control.  He 
did  refuse  to  have  any  thing  to  do  with  the  proceeds  of  the 
cargo,  and,  consequently,  the  cargo  and  the  premium  paid  at 
Liverpool  for  insuring  it,  are  not  to  be  charged  to  him. 

3.  The  next  and  most  important  point  respects  the  ship. 
By  the  first  letter  of  the  17th  of  May,  1803,  the  plaintiff  gave 
notice  to  the  defendants,  in  general  terms,  that  he  should  send 
them  a  power  of  attorney  to  make  sale  of  the  ship,  because,  he 
said,  that  he  meant,  at  all  events,  to  make  them  safe  in  the 
acceptance  and  payment  of  the  bills.  By  his  next  letter,  of 
the  3 1  St  of  iUcry,  the  plaintiff  directed  the  defendants  to  cause 
insurance  to  be  made  upon  the  ship  for  the  return  voyage,  and 
this  insurance  was  effected  accordingly,  *on  the  12th  of  Scp^ 
tember  following.  The  plaintiff  did,  indeed,  by  his  letter  of 
tne  9th  of  Jidy,  countermand  those  orders,  for  the  insurance  in 
England,  and  gave  notice  that  he  intended  that  the  insurance 
on  the  return  voyage  should  be  made  at  New-York  But  we 
have  no  evidence  that  this  letter  was  received,  prior  to  the 
12th  of  September;  and,  from  the  correspondence,  I  think  it 
b  fairly  to  be  inferred,  that  it  was  not  received.  It  was  in- 
cumbent upon  the  plaintiff  to  make  out,  aflirmatively,  the  fact, 
that  these  subsequent  orders  were  received  in  time  by  the  de- 
fendants. From  the  omission  of  the  plaintiff  to  do  this,  we 
are  bound  to  conclude,  that  the  insurance  at  Liverpool  upon 
the  homeward  voyage,  was  duly  and  authoritatively  made. 
The  defendants  had  a  /ten  upon  the  ship,  for  their  advances 
and  responsibilities.  The  slnp  was  despatched  to  their  ad- 
dressi  and  by  the  letter  of  the  17th  of  Alay,  the  plaintiff  said, 
he  flattered  himself  the  ship  and  cargo  would  be  in  possession 
of  the  defendants,  before  they  were  called  upon  for  accept 
ance.  The  plaintiff,  thereforoi  intended  that  the  ship  should 
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be  placed  in  their  possession^  as  a  pledge  of  their  indemnity, 
or,  as  the  plaintiff  said,  to  make  them  safe  in  the  acceptance 
and  payment  of  the  bills ;  and  from  the  terms  of  the  first  let- 
ter, we  have  reason  to  conclude,  that  the  power  \vbs  general, 
and  not  restricted  to  any  particular  place,  though  the  subsequent 
letters  do,  undoubtedly,  contemplate,  that  the  sale,  if  ma  le  at 
all,  was  to  be  maxle  at  Liverpool,  But  the  letter  of  the  31st 
oi  May  supposes  a  power  in  the  defendants  to  sell  the  ship  to 
return  to  New- York ;  for  it  says,  "  If  the  ship  be  sold,  to  re- 
turn to  America.^'  Here  was  then  a  sale  contemplated  for 
the  American  market^  if  not  a  $ale  to  a  person  residing  in 
America,  Considering  the  object  of  the  power  to  sell,  and  the 
probable  generality  of  the  t^pns  in  which  it  was  expressed, 
the  exercise  of  it,  if  made  in  good  faith,  ought  to  be  construed 
very  liberally  in  favor  of  tfie  defendants.  But  the  sale  to 
Lenox  fy  Maiiland  was  not  an  absolute  sale.  It  was,  in  effecty 
only  a  transfer  of  the  Ken  to  Lenox  fy  Maiiland^  as  agent^  of 
the  defendants,  and  with  an  intent  to  facilitate  a  settlemilnt 
with  the  plaintiff.  Whatever  might  be  the  form  *of  the  sale, 
it  was  understood  and  declared,  both  by  the  defendants  and 
their  agents,  to  be  a  mere  deposit  of  the  litn  in  their  hands,  on 
behalf  of  the  defendants.  Under  such  circumstances,  I  do 
not  consider  this  as  a  tortious  conversion  of  the  subject,  nor  a 
parting  with  the  possession  of  the  lien.  This  appears  to  be 
the  real  intent  and  obvious  meaning  of  the  transaction ;  and 
in  the  opinion  of  Lord  Ellenborough^  which  seems  to  have 
been  the  opinion  of  the  whole  Court  of  K.  B.  in  the  case  of 
MCimbie  v.  Dames^  (7  E  st,  5.)  such  a  change  of  the  lien 
does  not  divest  the  factor  of  his  right.  Here  was  no  credit  or 
imposition  held  out,  as  in  the  case  of  Kruger  v.  fVilcox,  (Amb. 
252.)  on  which  Lord  Hardvnckt  laid  stress.  A  factor  may  de- 
liver the  possession  of  goods,  on  which  he  has  a  lien,  to  a  third 
person,  with  notice  of  the  lien,  and  with  a  declaration  that  the 
transfer  is  to  such  person  as  agent  of  the  factor,. and  for  his 
benefit.  This  is  a  continuance,  in  effect,  of  the  factor's  pos- 
session, and  this  was  precisely  the  object  of  the  transfer  in  the 
case  before  us,  which  is  much  stronger  than  the  one  supposed 
by  the  K.  B. ;  for  here  the  factor  had  a  general  power  to  sell, 
and  a  power  given  him  avowedly  for  his  own  indemnity.  I 
see  nothing  tortious,  nor  any  thing  unreasonable  in  the  man- 
ner in  which  the  power  was  exercised  in  the  present  instance. 
What  would  have  been  the  effect  of  an  absolute  sale  by  Lenox 
Sf  Maitlandj  is  a  question  not  before  us,  for  the  one  which 
they  made  was  by  consent  of  the  plaintiff,  without  prejudice 
to  the  prior  rights  of  the  parties.  We  are,  therefore,  to  con- 
sider the  question,  as  \(  Lenox  fy  Maitland  still  held  the  vessel, 
as  agents  for  the  defendants,  and  as  ready  to  surrender  the 
possession  and  formal  title  to  the  plaintiff,  on  his  giving  to  the 
defendants  their  just  indemnity. 
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I  think,  therefore,  that  the  plaintiff  is  bound  to  take  the 
avails  of  the  ship,  and  to  pay  the  premium  of  insurance,  ad- 
vanced *by  the  defendants  for  the  insurance  of  the  ship  and 
freight,  for  the  homeward  voya^.  On  the  other  hand,  the 
defendants  must  assign  over  to  me  plaintiff  the  policy  on  tiie 
ship  and  freight,  and  account  for  any  moneys  which  ^they  have 
received  thereon,  and  they  must,  likewise,  pay  for  the  freight 
of  their  cargo  to  iVetr*  York.  As  to  the  expenses  and  disburse- 
ments of  the  defendants,  in  fitting  out  the  ship  in  September  ^ 
and  in  repairing  the  damages,  and  fitting  her  out  again  in  No- 
vember^ they  are  entitled  to  have  them  refunded  by  the  plain 
tiff;  and  upon  these  principles,  as  to  the  points  in  contest  be- 
tween the  parties,  the  accounts  must  be  liquidated. 

Thompsobt,  J.,  and  Van  Ness,  J.,  were  of  the  same  opinion. 

Judgment  accordingly,  (a) 

(a)  Though  a  fmctor  may  pledge  negotiahfe  pavfsr  belon^ng  to  his  principal, 
••  a  ■eearitjr  for  his  own  dpbt,  and  thereby  bind  nis  orincipal,  imlea  the  latter 
can  charge  the  party  receiving  it  with  notice  of  the  uaud  or  want  of  tiUe  (Cst- 
Un»  Y.  Martin^  1  Bom.  ^  Put.  (AS.  TreutUl  t.  Barandan^  8  Taunt.  100.) ;  yet  he 
cannot  pled^  the  goods  of  his  principal,  it  being  well  settled  that  such  an  act 
is  beyond  his  power.  Martkd  r.  Colta,  I  Mom,  9^  Sdw.  140.  Fielding  y.  Kymer, 
2  Brod.  jr  Bingh.  039.  BowU  v.  J^apier,  1  Jf  Cord's  Rm.l,  Fan  jimruige  w.  Pea- 
body,  I  Mass.  Rep.  440.  Db  Bouchout  r.  Goldsmid,  5  Ves.  211.  But  a  factor, 
who  has  goods  consigned  to  him  for  sale,  may  pet  them  into  the  hands  of  a 
oemmiMdon  merchant  connected  with  an  auctioneer  in  business,  to  be  sold,  and 
the  auctioneer  may  safely  make  an  advance  on  the  goods  for  purposes  connect 
ed  with  the  sale,  and  as  part  payment  in  advance,  or  in  anticipation  of  the  sale, 
if  such  be  the  custom  and  ordinary  usace  in  such  cases.  Lonrsaf  ▼.  Uppineottf 
6  Ssr^,  V  RawUf  3tiG.  If  the  principal,  however,  should  arm  the  factor  with 
such  tnaida  of  property  as  to  enable  him  to  deal  with  it  as  his  own,  and  thus 
tnislead  others,  and  the  factor  pledge  it,  the  principal  will  be  bound.  Bayson  v. 
CoUsj  6  Mau,  i^  Seine.  14.  See  Pidesring  v.  Burk,  16  East,  43.  Sending  goods 
to  a  iactor,  to  be  dealt  with  according  to  his  discretion,  and  drawing  on liim  ibr 
the  amount  of  the  consignment,  will  not  authorize  him,  to  pledge  the  goods,  even 
to  raise  money  to  meet  the  bills.  Graham  v.  Duster ,  2  Stark.  Rep.  31 .  Nor  will 
a^  request  of  the  consignor,  aecompanj^ing  tne  consignment,  that  the  coi»- 
signee  will  make  remittances  in  anticipation  of  sales,  give  an  authority  to  pledge 
the  goods  to  raise  money  to  make  the  remittance.  Queiroz  v.  TViienuni.  3  Bam. 
fOsne.343. 
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THIS  case  arose  on  a  certiorari^  and  wIls  submitted  to  the  Where  ibe 
court  without  argument.  1^^  "^ 

The  return  oi*  the  justice,  stated  that  Wieii^  the  defendant  appear  before 
below,,  was  somaiooed  to  appear  before  him  at  the  house  of  SjtaSi*day'°at 
Griffin  Ransamy  to  answer  to  the  plaintiff  below,  (Critsinger.)  a  certain  {dace, 
That  on  the  day  appointed  to  appear,  the  justice  could  not  JJ^^JJlt/^bSi 
attend y  and  sent  a  note,  but  without  sigidng  it,  to  the  house  ibe  jittUoe  did 
of  Ramamy  adjourning  the  court  to  the  7th  of  November  fol-  ^i"^i^i;iJ^ 
lowing.  On  the  d^y  of  the  return  of  the  summons,  the  par-  note,  adjounH 
ties  appeared  at  RamanCs  house,  and  remained  some  time,  and  a^filJjhJ^^day** 
the  justice  not  appearing,  they  went  away.  On.  the  7th  of  on  which  daj 
Novetnbery  the  justice  and  Critsinger  attended  at  J8ttna«n\  ^^  ih*%w^ 
but  the  defendant  did  not  appear ;  and  the  justice  proceeded  tiff,  and  the  de- 
U)  hear  the  proof  on  the  part  of  the  plaintiff,  and  gave  judg-  ^"^-^j},"***  % 

ment  in  his  favor.  cause  was  heard 

on  the  part  of 

*Per  Curiam,  An  adjournment  made  by  the  justice,  while  [*  ?^^J[ 
absent  from  the  place  where  the  court  was  appointed  to  be  Sd^tJSt  plS 
held,  and  in  the  absence  of  the  parties,  and  by  a  note  in  writ-  m  his  favor,  it 
ing  witliout  his  signature,  was  clearly  not  an  adjournment  of  ^^  '^^Jdjoufn^ 
which  the  parties  were  bound  to  take  notice.  meat  was  irrer- 

The  cause  was,  consequently,  discctfitinued  and  out  of  court.  SlfendaS?  wa 
The  subsequent  proceeding  was  null,  and  the  judgment  must  bbimd  to  attend 
be  reversed.  ^^  ^ 

quent  proceed* 

Judgment  reversed.  '^  "^^  ^ 

and  void* 
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Reid  against  Lord. 

A  deTcndaot  THIS  was  an  actioii  of  covenant  The  declaration  described 
SSl^r^b^  *®  defendant  as,  '\Samuel  P.  Lord,  jumor,  otherwise  called 
cwueoraaofwu  Samuel  P.  Lord^  junior,  and  Josiah  Barbery*^  and  stated 
to^wT^tam^  ^^^  ^he  defendant  executed  the  covenant  by  that  name. 
The  true  naine  The  defendant  pleaded  in  abatement,  and  that  the  bill  might 
preccaM  ^^  "^  quashed,  because  he  is  known  only  by  the  name  of  Samuel 
&iuuJkt»u.      P.  Lord,  junior,  and  never  was  called,  or  known  by  the  name 

of  Samuel  P.  Lord,  junior,  and  Jo$iah  Barber.     To  this  plea; 

there  was  a  general  demurrer,  and  joinder. 

Per  Curiam,  There  is  no  ground  for  this  plea  in  abate* 
ment.  The  true  name  is  that  which  precedes  an  alias  didus  ; 
(Sayer,  279.)  and  the  one  which  precedes  here  is  precisely 
the  same  name  which  the  defendant  gives  to  himself  in  the 
plea.  The  alias  dictus  is  taken  from  the  description  which  the 
defendant  gave  of  himself  in  the  covenant,  and  we  must  take 
it,  that  the  description  is,  as  it  ought  to  have  been,  literally 
[  *  119]  copied.  An  alias  dictus,  as  *one  of  the  old  cases  says,  {Jenk. 
Cent.  1 19.)  is  only  reputation,  and  is  not  the  truth ;  and  though 
it  might  as  well  have  been  omitted  altogether,  yet  if  it  be 
supported  by  the  covenant,  the  defendant  cannot  take  an 
exception.     There  must  be  judgment  of  respondeas  ouster* 

Judgment  of  respondeas  ouster 
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Hendricks  against  Franklin.  F«AiiKLnr. 

THIS  was  an  action  brought  against  the  defendant,  as  The  holder  of 
drawer  of  a  bill  of  exchange  in  favor  of  Franklin^  Roldnson  chm^  **dra?^ 
^  Co.  on  Rathbone,  Hughes  fy  Duncan^  merchants  in  Liver-*  in  New-York  on 
poolj  endorsed,  by  the  payees,  to  one  Toipmend.  and  by  him  to  or^\nf"^T 

the  plaintiff.  part  of  Europe, 

The  bill  was  protested  for  non-acceptance  and  non-payment.  JI!^tcsi^*""ft^ 
In  assessing  the  damages  to  be  recovered  by  the  plaintiii',  2  per  non-payment, 
cent,  was  ^ded,  over  and  above  the  twenty  per  cent,  damages  ^rT^m'^ 
and  interest,  for  the  difference  of  exchange,  it  being  two  per  contents  of  tho 
cent,  above  par,  virhen  the  defendant  received  notice  of  the  ^nt.*"d*aSa^' 

non-payment.  with  interest,  or 

The  only  question  was,  whether  the  plaintiff  was  entitled  to  eicSmge."  He 
recover  the  2  per  cent,  or  the  rate  of  exchange.  can      recover 

nothing  for  the 
difierence     be 

Colden,  for  the  defendant.     The  only  question  is,  whether  tween  the  price 
QO  a  bill  drawn  in  sterling  money,  on  England^  and  returned  uln^tbebui^^ 
for  non-payment,  the  holder  is  entitled  to  recover  at  the  rate  returned,    ana 
of  exchange,  or  at  par  only.    There  is  no  established  rule  or  SH^TfJ)  "^^ 
custom  here  that  can  govern  in  this  case.     (2  Johns.  Hep. 
335.)  (Jk)    The  bill  being  payable  in  sterling,  which  is  an  ima-  j^^  ui^?aJ. 
ginary  currency,  the  question  is,  By  what  standard  is  a  pound  fS'v^TiumllX 
sterling  to  be  measured  ?     The  act  of  Congress,  relative  to  the  mgioi  and  mui 
collection  of  duties,  establishes  the  value  of  a  pound  sterling  jR^fiSh'^^^ 
*at  4  dollars  and  44  cents.     {Laws  of  V.  S.  vol.  4.  p.  279.  s.       [  «  120  ] 
61.)     Thc^gh  contained  in  the  act  for  the  collection  of  duties, 
the  regulation  is  general.     Again,  in  the  act  relating  to  the  mint^ 
(vol.  11.  p.  37.  Laws  U.  S.  s.  11.^  the  proportional  value  of 
gold  and  silver,  in  all  coins  current  m  the  Untied  States^  is  fixed 
atl5tol;orl5  pounds  of  pure  silver  is  made  equal,  in  all 
payaients,  to  one  pound  of  pure  gold.    The  pound  sterling 
being  20-21  pcurts  of  the  English  guinea,  wiiose  value,  by  the 
law  of  the  United  States,  is  fixed  at  100  cents  for  every  27  grains, 
the  exact  value  of  the  pound  sterling  can  be  ascertained  by  an 
invariable  standard.     This  mode  appears  to  have  been  adopted 
by  Judge  Patterson.     (3  Dallas^  349.  in  note.) 

The  damages  to  be  recovered  on  a  protested  bill  of  ex- 
change are  fLved  at  20  per  cent.  They  do  not  depend  on  the 
rate  of  exchange ;  but  the  party  is  bound  to  pay  %n  specie,  or 
in  the  same  money  he  received.  This  rule  of  damages  appears 
to  have  originated  in  Pennsylvania,  By  an  act  of  the  assem- 
bly of  that  colony,  passed  in  1700,  it  was  enacted,  '*  that  if  any 

(ft)  1  iZeo.  Stat.  770, 771. 

Vol.  IV.  14  105 


ISO  CASES. IN  THE  SUPREME  COURT 

ALBANY,     person  or  persons,  within  that  province  or  its  territories,  shall 

^^^J^^"!^'     draw  or  endorse  any  bill  or  bills  of  exchange,  upon  any  person 

Hjevdricks    ui  Englandy  or   other  parts  of  Europe^  and  the  same  be  re- 

V.  turned  unpaid,  with  a  legal  protest,  the  drawer  thereof,  and 

'^*^'    all  others  concerned,  shall  pay  or  discharge  the  contents  of 

such  bill  or  bills,  with  20  per  cent,  damages  thereof,  and  so 

proportionably  for  greater  or  lesser  snms,  in  the  sanie  specie 

as  such  bill  or  bills  were  drawn,  or  curreof  money  of. the  proY«- 

ince,  equivalent  to  that  which  was  first  paid  to  the  drawer 

or  endorser."  (Francis  v.  Rucker  and  athtr$^  j4mbler^612.) 

A  similar  law  existed  in  Rhoie-Island^  (a)  which. fixed  the 

damages  on  protested  bills  at  10  per  cent.  The  rule  establislfed 

[*  121  ]  by  the  law  of  Fenngylvaniay  was  early  adopted  in  *the  state 

of  New^Yorky  where  it  has  been  the  invariable  practice  ever 

since. 

A  similar  usage  prevails  in  England^  in  regard  to  bills  drawn 
on  India.  Where  a  bill  is  returned  protested  from  Jtidia,  it  i& 
the  constant  practice  to  allow  ten  shillings  per  pagoda^  which 
includes  interest,  re-exchange,  and  all  other  charges.  {Auriol 
V.  Thomasy  2  Term  Rep,  52.)  No  question  is  made  about  the 
rate  of  exchange.  The  rule  here,  fixing  the  damages  at  20 
per  cenL  was  adopted,  instead  of  any  demand  for  re-exchange, 
which  it  would  have  been  difficult,  if  not  impossible,  to  ascer* 
tain ;  for  such  is  the  course  of  trade  between  Great  Britain 
and  the  United  StateSy  and  between  Great  Britain  and  India, 
that  merchants  in  Great  Britain  can  very  rarely  have  occasion 
to  draw  bills  on  this  country,  or  on  India. 

It  may  be  said,  that  the  money  is  to  be  remitted  to  Englandy 
and  that,  therefore,  the  holder  has  a  right  to  purchase  another 
bill  here ;  but  that  is  not  the  case.  When  a  bill  is  dishonored 
in  Englandy  the  holder  has  a  right  to  redraw  on  the  person 
who  remitted  the  bill,  or  to  purchase  a  bill  there,  and  the  dif> 
ference  or  premium  he  would  have  to  pay,  would  be  the  re- 
exchange ;  and  it  is  to  avoid  all  questions  about  this  re-exchange, 
that  the  20  per  cent,  damages  are  allowed  here.  The  drawer 
of  a  protested  bill  is  to  pay  the  contents  of  the  bill,  and  the  2(> 
per  cent,  with  interest,  in  the  current  money  of  the  United 
States.  He  has  no  concern  with  any  rate  of  exchange.  To 
show  how  unreasonable  and  inconvenient  the  present  demand 

(a)  Bj  an  act  of  the  colony  of  Rhode-Isldind,  pasted  in  1743,  and  indaded  in 
the  revised  lanw  of  the  state,  in  1776,  it  is  enacted  *^  that  when  any  bill  or  bills 
of  exchange  shall  be  returned  from  any  parts  beyond  sea,  dnly  protested  for 
non-aoceptanee  or  lum-paymenA,  tlic  iiefsoii  or  persons  to  whom  the  samo 
was  or  were  payable,  sbaa  be  entiUea  to  have  and  recover  of  the  drawer  or 
drawers,  endorser  or  endorsers,  of  such  bill  or  bills,  ten  per  cent,  damages,  over 
and  above  the  prineSpa]  sum  for  which  such  protested  hill  or  )nl\n  was  or  were 
drawn,  And  aJso  kwnil  interest  from  the  time  such  Inll  or  bills  of  ezoimfe  M 
protested  were  purchoeed,  until  final  Judffment  for  the  same  be  obtained,  and 
also  the  legal  charges  of  protesting  said  bul  or  bills,  with  costs  of  suit.*'  Browm 
T.  Van  Bruam,  3  DalUuy  344, 346. 
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b,  suppose  a  person  purchases  a  bill  for  lOOZ.  sterling  on  Lon-     Albany, 
don,  at  SCTper  cent  above  par,  for  which  he  pays  666  dollars  v^S^;!52?' 
and  66  cents^  and  when  the  bill  is  returned,  the  rate  of  ex^  Hxvdrioxs 
change  should  continue  the  same,  the  drawer  would  be  obliged 
to  pay  888  dollars  and  68  cents ;  but  if  the  exchange  should 
happen  to  be  50  per  cent,  below  par,  when  the  bill  is  returned, 
he  would  have  to  pay  only  270  dollars  and  20  cents. 


V. 

Fkahkliii. 


*BrinJcerhofff  contra.  The  plaintiff  claims  the  2  per  cent 
or  the  rate  of  exchange,  on  the  authority  of  a  long  established 
and  invariable  usage  among  merchants.  By  the  regulations  of 
the  chamber  of  commerce  in  this  city,  published  many  years 
ago,  when  a  bill  is  returned  protested  from  Europty  the  drawer 
is  to  pay,  not  only  the  20  per  cent,  damages  but  the  rate  of 
exchange.  The  money  is  to  be  paid  in  sterling,  and  the  value 
of  that  sterling  is  the  price  which  a  bill  costs  at  the  time  when 
the  bill  is  returned. 

Colden,  in  reply.  The  'regulations  of  the  chamber  of  com- 
merce are  of  no  legal  authority.  They  do  not  establish  any 
custom  or  usage  which  can  have  the  force  of  law.  That  insti- 
tution has  no  binding  authority,  nor  are  its  regulations  to  be 
regarded  in  a  court  of  law.  * 

It  is  not  to  be  presumed,  that  another  bill  is  always  to  be 
purchased  and  remitted  in  the  place  of  the  one  returned.  The 
presumption  should  be,  that  the  holder  in  Europe  redraws  on 
this  country  for  the  amount.  It  Ms  probable,  often,  that  the 
creditor  is  here,  and  means  to  stay  here;  there  would  be  no 
justice,  then,  in  paying  him  the  20  per  cent,  damages,  and  8 
per  cent,  more  for  the  price  of  bills  above  par. 

Spencer,  J«,  delivered  the  opinion  of  the  court.  In  this  case, 
the  question  is,  what  damages  the  plaintiff,  who  is  the  endorsee 
of  a  foreign  bill  of  exchange,  of  which  the  defendant  is  the 
drawer,  and  which  was  returned  protested  for  non-acceptance 
and  non-payment,  is  entitled  to  recover;  the  plaintiff  contend- 
ing, that  he  has  a  right  to  recover,  as  well  the  principal  and 
interest,  as  also  20  per  cent,  damages,  and  an  additional  2  per 
cent,  as  the  difference  of  exchange,  between  the  time  of  nego- 
tiating the  bill,  and  notice  of  the  non-payment  to  the  defendant, 
by  way  of  reexchange.  The  payment  of  this  2  per  cent,  the 
defendant  resists. 

The  right  to  recover  20  per  cent,  damages  on  the  protest  of 
a  foreign  bill  of  exchange,  rests  with  us  on  immemorial  *com- 
mercial  usage,  sanctioned  by  a  long  course  of  judicial  de- 
cisions.        In  Great  Britain  (2  H.  OL  378.)  there  is  no  such 

107 


[*122] 


[♦1231 


123 


CASES  IN  THE  SUPREME  COURT 


ALBANY, 
Feb.  1809. 

HKSDRICKf 

V. 
FRAHKLIir. 


[•124] 


usage,  and  hence,  there  the  diflference  of  exchange  is  always 
taken  into  consideration,  and  their  courts  of  justice  allow  for 
the  usual  rate  of  reexchange  upon  the  protest  of  a  foreign  bill. 
In  Pennsjfhaniay  as  early  as  the  year  1700,  the  legislature 
enacted,  that  if  any  person  within  that  province  should  draw 
or  endorse  any  bill  of  exchange  upon  any  person  in  England^ 
or  other  parts  of  Europe^  and  the  same  be  returned  back  un- 
paid, with  a  legal  protest,  the  drawer  and  all  concerned  should 
pay  the  contents  of  the  bill,  together  with  20  per  cent  ad- 
vance for  the  damage  thereof,  in  the  same  specie  as  the  bill 
was  drawn,  or  current  money  of  that  province,  equivalent  to 
that  which  was  first  paid  to  the  drawer  or  endorser.  It  is  pre- 
sumed, that  our  rule  to  allow  5M)  per  cent,  on  the  protest  of  a 
foreign  bill,  was  originally  coextensive  with  the  rule  thus 
established  in  Pennsylvania^  and  that  the  same  reasons  induced 
both  rules,  (a)  The  20  per  cent,  was  in  lieu  of  damages,  in 
case  of  reexcnange,  and  because  there  was  no  course  of  ex- 
change from  London  to  Netv^Yorky  and  to  avoid  the  constant 
uncertainty  and  fluctuation  of  exchange.  If  these  were  not 
the  inducements  to  the  allowance  of  such  very  heavy  dam- 
ages as  20  per  cent.,  I  confess  myself  unable  to  discover 
them.  It  certainly  could  not  be  intended  merely  as  a  mulct, 
nor  with  any  other  view  than  to  remunerate  the  party  for  all 
his  damages  in  being  disappointed  in  the  honoring  of  his  bill. 
It  is  not  pretended,  that  this  claim  for  a  reexchange,  or  more 
properly  for  the  difference  in  the  price  of  bills  at  one  time  and 
another,  has  ever  been  recognized  in  this  state,  by  any  judicial 
decision.  The  chamber,  of  commerce,  it  seems,  provide,  in 
their  regulations,  for  this  difference  in  the  price  of  bills,  be- 
tween the  time  a  bill  has  been  purchased,  and  notice  of  its 
dishonor;  and  I  understand  that  merchants  regulate  them- 
selves by  the  rules  of  the  chamber  of  commerce.  This,  how- 
ever, cannot  make  the  law;  the  usage  is  too  recent,' and  too 
unsupported  by  judicial  countenance,  to  produce  the  conse- 
quences contended  for.  I  understand  that  it  has  invariably 
•been  the  practice  of  the  clerk  of  this  court,  in  assessing  dam- 

(•)  Tbe  nte  of  duiM(ea  to  be  alioved  and  paid  upon  the  nniil  protrat  for 
BOD'pmnent  of  bills  of  ezcUange  drawn  or  negotiated  wilhin  the  state  of 
Jfew-York  is  as  Ibllows  : — 1.  If  such  bill  shall  ha^re  been  drawn  on  any  person 
or  persons  at  anj  place  in  either  of  the  states  of  Jfame,  Mew  HampifAtre,  Ver>' 
mamtf  MatMckuMeUty  Bkode'i^amdy  Cwwiertinif,  JVeio  Jersey,  Pamwylfmnm,  OA>s, 
*  Delawarey  Maryfandf  or  Virginim,  or  in  the  Distriet  of  CdmmkUy  three  doUais 
upon  the  hundred,  uoon  the  principal  sum  specified  in  such  biU.  2.  If  such 
bul  shall  hsTe  been  orawn  npon  aaj  person  or  persons  at  any  place  in  either 
of  the  sUtes  of  A'brtA  Canlm^  South  CoroUnm,  Go&rgU,  JCntecAy ,  or  T^anies- 
see,  five  dollars  upon  the  hundred  upon  the  principal  sum  specified  in  such  biU 
S.  If  such  bill  be  drawn  upon  any  person  or  persons  at  any  pkce,  or  in  any 
other  state  or  territory  of  the  VniUd  3Met,  or  at  any  other  place  on,  or  adja- 
oent  to,  this  continent,  and  north  of  the  equator,  or  in  any  British  or  other  forei^ 
possessions  in  the  f^est  IndUs,  or  elsewhere  in  the  WeMem  Ocmii,  ten  dollus 
upon  the  hundred,  and  upon  the  principal  sum  specified  in  such  bill.  4.  If 
such  biU  shall  have  been  drawn  upon  any  person  or  persons  at  any  port  or 
place  in  Europe,  ten  dollars  upon  the  hundreo,  upon  the  principal  sum         *' "* 
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ages  on  protested  bills,  to  give  the  principal,  interest,  and  20 
per  cent,  damages,  and  no  more.  In  my  opinion,  the  20  per 
cent,  is  in  lieu  of  all  claim  for  damages  in  such  cases,  and  the 
claim  for  the  difference  in  the  price  of  the  bills  cannot  be 
supported,  and,  therefore,  it  must  be  deducted  in  this  case. 
{Chit.  300.    2  B.  Bl  378.     Amk  674.     2  T^rm  Rep.  52.) 

Judgment  accordingly. 

in  >ach  bill.  Such  damages  shall  be  in  lieu  of  interest^  charges  of  protest,  and 
aD  other  charges  incurred  previous  to  and  at  the  time  of  giving  notice  of  non-pay- 
ment; but  the  holder  of  such  bill  shall  be  entitled  to  demand  and  recover  law- 
ful interest  upon  the  aggregate  amount  of  the  principal  sum  speci6ed  in  such 
biU,  and  of  the  damages  thereon,  at  the  time  at  which  notice'  for  non-payment 
shall  have  been  given,  and  payment  of  such  principal  sum  shall  have  been 
demanded.    1  Rev.  Lawt,  770,  771. 


ALBANY, 

Feb.  1809 

Martin 

v. 

Frank  LiJi« 


Martin  and  others  against  Franklin  and  others. 

THIS  was  an  action  of  assumpsit,  for  goods  sold  and  deliveredy 
and  on  an  insimul  computassent.  The  plaintiffs  are  merchants 
in  Liverpool,  and  it  was  admitted  that  the  debt  was  contracted 
in  Great  Britain,  that  the  accounts  between  the  parties  is  in 
sterling,  and  that  the  interest  is  calculated  at  5  per  cent,  the 
legal  interest  in  Great  Britain,  In  the  declaration,  all  the 
counts,  except  the  last,  state  the  defendants  as  heins  indebted 
to  the  plaintiffs  in  the  city  of  New-York,  and  the  last  count 
lays  the  venue  in  New  York,  but  does  not  mention  any  partic- 
ular place  at  which  the  defendants  were  indebted. 

It  was  admitted  to  be  a  general  practice  among  merchants, 
that  when  debts  contracted  and  due  in  Great  Britain  are  paid 
in  New-  York,  to  pay  according  to  the  current  rate  of  exchange, 
whether  it  be  above  or  below  par,  though  there  seemed  to  be 
somm  diversity  of  opinion  and  practice  on  the  subject. 

In  calculating  the  damages  in  this  case,  six  per  cent,  was 
included,  besides  the  interest,  being  the  rate  of  exchange 
above  par,  at  the  time  the  suit  was  brought.  The  only  ques- 
tion was,  whether  the  plaintiffs  were  entitled  to  recover  the 
six  per  cent,  or  whether  the  debt  was  to  be  *paid  at  the  par 
of  exchange.  The  case  was  argued  by  Brinkerhoff,  for  the 
plaintiffs,  and  Colden,  for  the  defendants;  and  the  same 
course  of  reasoning  was  pursued,  as  in  the  last  case  of  Hen- 
dricks T.  Franklin. 

Brinkerhoff  observed,  that  in  this  case  it  was  a'debt  con- 
tracted in  England^  and  that,  therefore,  the  plaintiff,  being 
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entitled  to  his  money  there,  ought  to  be  allowed  the  price  of 
bills,  or  rate  of  exchange  it  would  cost  to  remit  the  money  to 
that  country. 

Colden  said,  in  reply,  that  its  being  a  contract  for  the  pur- 
chase of  goods  in  England ^  could  not  vary  the  rule.  It  is  the 
same  case,  as  that  of  every  other  debt  contracted  in  a  foreign 
country,  and  sued  for  here,  where  the  creditor  must  receive 
payment  in  the  current  money  of  the  country.  The  debtor 
has  nothing  to  do  with  the  rate  of  exchange. 

Per  Curiam.  The  debt  is  to  be  paid  according  to  the  par, 
and  not  the  rate  of  exchange.  It  is  recoverable  and  payable 
here  to  the  plaintiffs  or  their  agent ;  and  the  courts  are  not  to 
inquire  into  the  disposition  of  the  debt,  after  it  reaches  the 
hands  of  the  agent.  He  may  remit  the  debt  to  his  principal 
abroad,  in  bills  of  exchange,  or  he  may  invest  it  here  on  his 
behalf,  or  transmit  it  to  some  other  part  of  the  United  Statesj 
or  to  other  countries,  on  the  same  account.  We  cannot  trace 
the  disposition  which  is  to  take  place,  subsequent  to  the 
recovery,  nor  award  special  damages  upon  such  uncertain 
calculations.  All  that  the  plaintiffs  can  ask,  is  their  debt, 
justly  liquidated  and  paid,  in  the  lawful  currency  of  the  United 
States. 

Judgment  accordingly 
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*M'Leod  against  Johnston.  ^"TJ^'^ 

^  [*126] 

THIS  was  an  action  of  assumpsit.    The  cause  was  tried     d.  and  M.. 
before  Mr.  Justice  Van  Nessj  at  the  sittings  in  New-  YorlCy  on  ^"g  "be ''IS^ 

the  10th  June,  1803.  tached    money 

At  the  trial,  WiUiam  Bonaldsm  and  James  Main  were  pro-  S ^^ ^^^^ 
duced  as  witnesses  on  the  part  of  the  plaintiff,  and  were  ob-  /^an«.  belonging 
iected  to  by  the  defendant  as  interested,  but  were  admitted  J^^^j^  brouiS 
by  the  judge.     From  their  testimony  the  following  facts  ap^  byCa^nsts. 
peared.     Donaldson  and  Main  were  indebted,  as  joint  endors-  Stached^^^and 
ers  of  a  bill  of  exchange  on  Glasgow,  to  the  plaintiff,  which  held  by  him  to 
bill  had  been  protested,  and  amounted,  with  the  damages,  to  J|^^  ^^13  ^tSat 
2,789  dollars  and  83  cents.    Part  of  the  amount  was  paid,  and  D.  was  a'com- 
to  secure  the  residue,  the  plaintiff  gave  a  power  of  attorney  ^^ ®"ig  ^Mn- 
to  the  defendant,  to  attach  certain  moneys  in  the  hands  of  the  tiff;  for  though 
defendant  and  one  Burk,  who  resided  at  New-Orleans^  and  }he  "^^piaintrft 
were  partners,  under  the  firm  of  Johnston  and  Burk,  belonging  would  so  far  go 
to  Main,  and  which  had  been  recovered  by  them  on  an  attach-  |jj/jg^f^  bC 
ment,  issued  in  1805,  in  favor  of  Main  against  one  MCullock.  the  witness,  yet 
In  January,  1806,  Johnston  wa^  at  New-York,  and  told  Main  'SSir'^vc?* foi 
that  he  had  not  yet  collected  all  the  money  on  the  attachment  the    same    a- 
against  MCidhck,  but  that  he  would  have  the  whole  soon,  SS?his^|„te;^ 
and  that  Main  might  draw  on  him  for  the  amount  at  New-Or-  was    balanced 
learn;  and  sug^jcsted  that  the  plaintiff  might  attach  it  in  his  ^lJi^"whcSH, 
bands,  for  the  balance  due  to  him  from  Donaldson  and  Main,  erM.  isaeonk-] 
on  the  bill  of  exchange  ;  to  which  Main  replied,  that  the  debt  ^r^^epi^dS? 
was  justly  due  to  the  plaintiff,  and  if  he  attached  the  money  Qttere. 
in  the  hands  of  the  defendant  and  Burk,  he  would  not  inter- 
fere, and  had  no  objection  to  it.     The  defendant  went  to  New^ 
Orleans,  and  returned  again  to  Nexo-York  in  November,  1806, 
where  he'delivered  to  main  an  account,  dated  the  7th  Octo*' 
ber,  1806,  and  signed  for  himself  aiid  Burk,  in  which  Main 
was  credited  the  sum  of  989  dollars  and  50  cents,  and  after 
deducting  charges  for  advice,  postage  and  commissions,  they, 
admitted  a  balance  in  their  hands  of  877  dollars  and  36  cenis^ 
to  answer  *the  attachment  laid  by  the  plaintiff  against  MitiHJ     [*  127] 
He,  at  the  same  time,  told  Main  that  he  had  the  money  or 
property,  but  which  the  witness  did  not  recollect ;  but  when 
he  was  in  New- York  before,  he  said  that  a  part  of  the  proper- 
ty of  MCtdhck,  which  had  been  attached,  was  sold  on  a 
credit.     The  present  suit,  which  was  commenced  in  December, 
1806,  was  brought  to  recover  the  balance  stated  in  the  account 
as  due  to  Main  from  the  defendant,  and  held  by  him  to  the 
use  of  the  plaintiff.    Donaldson  and  Main  both  declared  that 
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they  had  no  claim  on  the  money  in  the  hands  of  the  defend 
ant ;  that  it  belonged  exclusively  to  the  plaintiflT,  and  that  they 
had  no  concern  in  the  attachment  issued  by  him,  which  was 
prosecuted  solely  for  his  benefit. 

The  account  aboye-roentioned  was  also  proved,  and  read  in 
evidence  to  the  jury.  No  witnesses  were  produced  by  the 
defendant. 

The  judge  charged  the  jury,  that  the  plaintiff  was  entitled 
to  recover  the  balance  stated  in  the  account  with  interest. 
The  defendant's  counsel  insisted,  that  the  defendant  was  enti- 
tled to  a  deduction  of  a  commission  on  the  amount ;  and  the 
judge  told  the  jury  that  the  defendant  ought  to  have  produced 
some  proof  as  to  the  commissions,  and  not  leave  it  to  conjec- 
ture ;  but  if  they  thought  him  entitled  to  a  commission,  and 
could  take  upon  themselves  to  ascertain  the  amount,  they 
might  allow  what  they  thought  proper.  The  jury  found  a 
verdict  for  the  plaintiff  for  the  balance,  as  stated  in  the  account 
between  the  defendant  and  Matn,  with  interest. 

The  defendant  moved  to  set  aside  the  verdict. 

J.  Raiclifff  for  the  defendant.  1.  Donaldson  and  Main 
were  ineonipetent  witnesses.  Both  were  interested,  as  the 
effect  of  the  recovery  in  this  case  is  to  discharge  their  respon- 
sibility to  the  plaintiff,  to  the  amount  recovered.  Main  was 
particularly  interested  to  establish  this  fund,  in  the  hands  of 
the  defendant,  arising  from  the  attachment  against  SfCuUock. 
This  is  not  the  case  of  an  agent  or  factor,  who  may  be  a  wit- 
ness from  necessity,  or  because  his  interest  is  balanced  be- 
tween the  parties.  Here  the  principal  himself  is  ^produced 
to  fix  the  responsibility  of  his  agent,  and  charge  him  with  a 
certain  amount. 

S.  The  rights  of  the  parties  must  be  taken  as  they  stood  at 
the  time  the  suit  was  commenced.  It  does  not  appear  that,  in 
December^  1806,  the  money  under  the  attachnaent  was  actually 
received  by  the  defendant.  Some  of  the  property  *attached 
was  not  sold,  and  the  residue  had  been  sold  on  a  credit ;  but 
whether  the  money  was  in  the  hands  of  the  defendant,  was  not 
proved. 

8.  But  admitting  that  the  defendant  had  received  the  money, 
the  plaintiff  has  not  established  his  right  to  it,  for  he  has  not 
shown  that  there  has  been  any  decision  on  the  attachment 
issued  by  him ;  and  until  that  is  done,  he  cannot  have  a  right 
to  the  property  attached,  or  its  proceeds. 

4.  As  agents  or  factors,  the  defendant  was  entitled  to  a 
commission  or  compensation  for  his  services,  which  ought  to 
have  been  allowed  by  the  jury. 

Slauon  and  John^on^  contra.     1.  A  person  who  is.  liable  to 
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one  or  other  of  the  parties,  which  ever  way  the  cause  is  decid- 
ed, is  a  competent  witness ;  for  his  interest  being  exactly  bal 
anced,  he  stands  indifferent  The  interest  which  renders  a 
witness  incompetent  must  be  a  direct,  certain,  and  preponder- 
ating interest  (Uderton  v.  Atkinson,  7  Term  Rep.  480.  Eicans 
V.  WUliams,  ibid,  in  notes j  481.  Birtv.  Kershaw,  2  East,  458. 
mRlward  V.  Hallett,  2  Caines,  77.  2  Johns.  Rep.  394.J  For 
whatever  money  is  taken  by  this  action,  from  the  fund  ox  Main, 
in  the  hands  of  the  defendant,  Donaldson  would  be  liable  for. 
Main  would  have  a  legal  claim,  pro  tanto,  a^nst  him.  His 
interest,  therefore,  was  balanced ;  what  he  might  gain  on  one 
side,  he  would  lose  on  the  other.  Main  stands  equally  indiffer- 
ent. If  the  plaintiff  should  recover,  it  is  true,  he  would  he 
credited  to  the  extent  by  Donaldson  fy  Co.  on  account  of  the 
bill,  but  he  would  be  a  loser  of  the  same  sum,  it  being  his 
money  in  the  hands  of  the  defendant  as  his  agent. 

2.  The  account  exhibited  by  the  defendant  before  the  suit 
was  commenced,  is  an  express  admission  that  he  has  the 
money  in  his  hands;  and  it  is  proved,  that  in  January,  1806, 
be  authorized  Main  to  draw  on  him  for  the  amount,  though  he 
had  not  received  the  whole. 

•3.  The  account  delivered  by  the  defendant  in  November, 
1806,  substantially  admits  the  fact,  that  the  attachment  in 
Ntw-Orleans,  by  the  plaintiff,  had  been  decided  in  his  favor. 
Besides,  Main  expressly  relinquished  all  claim  to  the  money, 
and  admitted  the  debt  due  to  the  plaintiff,  for  which  the 
attachment  was  brought. 

If  the  testimony  of  Donaldson  and  Main  should  be  rejected, 
yet  the  account  exhibited  by  the  defendant  is  sufficient  to 
charge  him  with  so  much  money  received  to  the  use  of  the 
plaintiff. 

4.  The  defendant  ousht  to  have  proved  that  he  was  entitled 
to  a  compensation ;  as  he  produced  no  evidence,  the  jury  were 
not  bound  to  allow  commissions.  They  were,  however,  direct- 
ed to  allow  commissions,  if  they  thought  proper,  and  it  was  a 
fact  for  the  jury  to  decide* 

Yates,  J.,  delivered  the  opinion  of  the  court.  It  is  a  gene- 
ral rule,  that  the  testimony  of  a  witness  who  might  be  a  gain- 
er or  loser  by  the  event  of  a  cause,  must  be  rejected.  This 
interest,  however,  to  produce  a  disqualification,  {Peahens  Evi- 
dence, 171.  and  1  Term  Rep.  163.)  must  be  vested,  or  certain, 
and  not  remote,  possible,  or  contingent,  (a)    I  thmk  Donald* 
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son^s  evidence  is  of  the  latter  description.  His  interest  is 
completely  neutralized.  Whatever  amount  is  recovered  in 
this  suit,  and  credited  to  his  account  by  the  present  plaintifT, 
he  is  liable  for  to  Main,  to  whom  the  money  received  on  the 
attachment  belongs,  and  who,«of  course,  is  liable  for  his  pro- 
portion of  the  debt  only,  so  that  no  bias  can  be  presumed  to 
exist  on  the  mind  of  this  witness,  thus  standing  perfectly 
indiiforcnt  between  the  parties,  (a) 


or  injared  by  Uie  event  of  the  suit ;  or  the  verdict  to  be  obtained  by  his  evidence, 
or  given  agunst  it,  must  be  evidence  for  or  against  him  in  another  action ,  in 
which  he  may  be  afterwards  a  party.  Hayes  v.  Grier,  4  Binn.  83.  Bliss  v. 
Thompsotiy  4  Mass.  Rep.  iSS,  Page  v.  Weeks,  13  Mass.  Rep.  199.  Otoens  v. 
Speedy  5  Hluat.  420.  Therefore,  if  the  witness  be  interested  m  the  question,  but 
not  in  the  verdict^  it  goes  to  his  credUy  and  not  to  his  competency.  Wakeiy  v. 
Hart,  6  Binn.  319.  Comog  v.  Jibraham,  1  Yeates,  84.  Henarie  v.  MaxweU,  5 
Halst.  Rep.  297.  Evans  v.  Evans,  7  Wheat.  Rep.  356.  And  the  interest  in  the 
verdict  must  be  a  direct  and  certain,  not  a  remote,  contingent  or  consequential  in- 
terest. Ely  V.  Forward,  7  Mass.  25.  PhUUps  v.  Bridge,  11  Mass.  Rep.  Bean  v. 
Bean,  12  Mass.  R^.  20.  Femsler  v.  Carlin,  3  Serg.  ^  RawU,  132.  Leipisv.  Man- 
ly, 2  Yeates,  200.  But  the  amount  of  it  is  immaterial .  ScoU  v.  AT  Clellan,  2  Gread, 
Rep.  199.  Therefore  an  attorney  or  counsel,  who  is  concerned  in  a  cause,  may 
be  a  witness,  though  his  judgment  fee  depends  on  his  success,  (J^eunnan  v. 
Bradley,  1  Doll.  240.)  or  he  expects  to  receive  a  larger  fee  from  his  client  in  case 
the  latter  succeeds.  Miles  v.  0*Hara,  1  Serg.  ^  Ratole,  32.  A  person  who  thinks 
himself  interested,  though  in  fact  he  is  not  so,  is  a  competent  witness.  Long  v. 
Baillie,  4  Serg.  v.  Rawle,  226.  iTemsler  v.  Carlin.  And  an  honorary  engage- 
ment, which  cannot  be  enforced  at  law,  will  not  render  a  witness  incompetent. 
Long  V.  BaiUie.  Where  a  person  renders  himself  interested  by  a  voluntary 
act,  for  the  purpose  of  depriving  a  party  of  the  benefit  of  his  testimony,  he 
may  be  compelled  to  be  a  witness,  ijong  ▼.  BaiUie.  Simons  v.  Payne,  2  Root, 
406.  An  inhabitant  of  a  state,  where  that  state  is  a  party,  is  a  competent  wit- 
ness for  the  state  on  the  trial  of  the  action,  notwithstanding  any  interest  he 
may  have  as  such  inhabitant  in  the  result  of  the  cause.  Connecticut  v.  Bradish, 
14  Mass.  Rep.  296.  So  a  taxable  inhabitant,  not  actually  assessed,  is  a  competent 
witness  for  the  commonwealth  on  an  indictment  for  selling  liquor.  Connn.  v 
Baird,  4  Serg.  ^  Rawle,  141.  Canning  v.  Pinkham,  1  jfew  Hamps.  Rep.  353 
And  liability  to  an  action  is  no  disqualification  of  a  witness.  State  v.  if  Don 
old,  1  Coxs,  332. 

(a)  Where  a  witness  is  in  every  event  liable,  and  his  testimony  is  to  deter 
mine  to  which  of  the  parties  he  is  liable,  he  is  a  competeilt  witness  for  eithei 
of  them.  Emerson  v.  The  Prov,  Hat  Mantd'.  Company,  12  Mass.  Rep.  237.  Stump 
V.  Roberts,  1  Cooke's  Ren.  140.  HarwooaY.  Murphy,  4  Halst.  Rep.  215.  And  a 
witness  who  is  equally  liable  to  an  action  by  both  parties  is  a  competent  witness 
for  either.  Jfessley  v.  Stoearingen,  Addis,  ken.  144.  So  a  witness  is  competent 
in  a  patent  cause,  though  he  is  sued,  in  another  action,  for  an  infringement  of 
the  same  patent  Evqj^s  v.  Hettick,  7  Wheat.  453.  But  the  defendant  cannot 
call  a  person  as  a  witness,  when  the  plaintiff  has  contracted  that  a  debt  due  by 
the  person  proposed  to  be  called,  shaU  be  reduced  if  the  defendant  recovers  a 
verdict.  Robinson  v.  Eldridge,  10  Serg.  ^'  Rawle,  140.  If  a  witness  be  inter- 
ested against  the  party  producing  him,  he  will  be  competent  to  testify ;  for  he 
may,  irhe  consent,  testify  against  his  own  interest ;  and  after  he  is  sworn  in 
chief,  the  other  party  may  cross-examine  him  as  to  all  matters  pertinent  to  the 
issue  then  on  trial,  although  the  witness,  as  to  these  matters,  be  interested  to  tes- 
tify in  his  favor.  Webster  v.  Lee,  5  Mass.  Rep.  334.  Barker  i. Prentiss,  6  Mass. 
Rep.  430.  But  a  peraon  cannot  be  compellea  to  testify  against  a  party  in  an  ac- 
tion, in  whose  favor  he  is  interested.  W Aster  v.  Les.  JUppleton  v.  Boyd,  7  Mass. 
Rep.  131.    And  a  witness  cannot  excuse  himself  from  giving  testimony,  on  the 

S round  that  he  is  called  to  swear  against  his  own  interest.    Stoddart's  Lessee  t 
tanning,  2  Har.  ^  GiU,  147.  Baird  v.  Cochtms^  4  Serg,  ^  RawU,  397.  jVosmy 
Van  Swcaringen,  7  Serg.  ^  RawU,  193. 
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I  must  confess  that  I  have  doubts  as  to  the  competency  of 
Main.  It  is  true,  as  was  contended,  if  the  plaintiff  recovers, 
he  must  be  credited  to  that  amount  by  the  company ;  and  if  he 
fails,  the  defendant  still  continues  responsible  to  him.  In  this 
respect  his  interest  may  be  balanced ;  but  his  testimony  went 
also  towards  a  liquidation  of  his  own  demand  as  to  the  amount 
recovered  on  the  attachment  ^against  M  CuUockj  by  Johfiston 
and  Burkj  and  to  create  a  fund  in  the  hands  of  the  defendant. 
On  this  ground  his  competency,  I  think,  may  be  questioned. 
The  amount,  however,  recovered  on  this  attachment  is  suffi- 
ciently ascertained  by  the  account  admitted  to  have  been 
delivered  by  the  defendant  to  Matn,  before  the  commence- 
ment of  this  suit,  and  by  which  the  sum  in  the  hands  oiJohm- 
ton  and  Burk  is  expressly  stated,  and  from  which  we.  have 
reason  to  infer  that  the  proceedings  on  the  attachment  had 
terminated,  (as  nothing  to  the  contrary  appears,)  and  more 
especially,  as  there  is  a  specific  charge  in  the  account,  so  ren- 
dered to  Main  by  the  defendant,  for  commissions,  to  which 
he  could  only  be  entitled  on  the  actual  receipt  of  the  money ; 
so  that,  without  the  testimony  of  Main,  sufficient  appears  to 
enable  the  plaintiff  to  recover  in  this  cause.  As  to  the  com- 
missions of  5  per  cent.,  it  was  his  duty  to  have  exhibited 
this  charge  properly  to  the  jury ;  not  having  done  this,  he 
cannot  complain.  The  court  are,  therefore,  of  opinion,  that 
the  plaintiff  is  entitled  to  judgment 

Judgment  for  the  plaintiff. 
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Bolts 

vakRootin.  g^j^^g  against  Van  Rooten. 

Form  of  a  re-  THIS  was  an  action  of  assumpsit.  Plea,  the  geneial  issue 
mi»ion  u)  take  '^^6  cause  was  tried  at  the  sittings  in  Neiv-Yarkj  before  the 
the  ezaminaUon  chief  jtuHce^  OD  the  14th  day  of  Aprily  1808.  The  plaintiff 
when  w^deot!  offered  in  eTidence,  to  support  his  action,, the  return  to  a  com- 
mission regularly  issued  under  the  seal  of  this  court.  The 
caption  to  the  depositions  was  in  the  words  following,  viz. 
**  tVtUiam  Hobbins  being  produced,  sworn,  and  examined  as  a 
witness,  on  interrogatories,  to  him  administered  in  virtue  of 
and  under  a  commission  issued  out  of  and  under  the  seal  of 
the  Supreme  Court  of  Judicature  of  the  state  of  Ntto-York. 
one  of  the  IMUtd  States  of  America,  to  James  P»  Bayd, 
Christian  Mayou^  and  Alexander  Beyd,  of  the  city  of  BaitV' 
I  *  131  ]  mare,  and  state  oi*J(fary2«n€{,  directed,  in  a  certain  cause  now 
dep^ding,  and  at  issue  in  tfie  said  court,  wherein  John  Bake 
is  plaintiff,  and  Feter  Van  Rooten  is  defendant,  as  follows,  to 
wit :  Lnprimis,  to  the  first  interrogatory,"  &c.  The  deposi- 
tions did  not  ccmtain  any  other  evidence  of  their  being  sworn, 
except  what  is  thus  contained  in  their  caption ;  but  at  the  foot 
of  each  deposition,  the  name  of  the  witness  was  signed  on  the 
right  hand  side,  and  on  the  left,  two  of  the  commissioners  sub^ 
scribed  their  riames,  as  acting'  commissioners^  unthout  stating 
''  stvom."  On  the  back  of  the  commission  was  also  endorsed, 
'*  the  execution  of  this  commission  appears  by  the  schedule  an- 
nexed ;^^  which  endorsement  was  signed  by  the  two  commis- 
sioners, who  executed  the  commission,  and  who  signed  the 
same  endorsement,  as  acting  commissioners.  The  interrogato- 
ries and  the  answers  were  annexed  to  the  commission,  and 
duly  transmitted  to  this  court. 

The  defendant  objected  to  the  reading  of  the  testimony, 
because  it  did  not  appear,  by  the  return,  that  the  witness, 
therein  named,  had  been  sworn  by  the  commissioners,  and 
because  the  commissioners  do  not  certify,  that  they  caused  the 
examinations  to  be  reduced  into  writing.  The  plaintiff,  hav<* 
ing  no  other  testimony,  the  defendant  moved  for  a  nonsuit ; 
but  the  judge  refused  to  grant  a  nonsuit,  and  permitted  the 
testimony  to  go  to  the  jury,  witli  liberty  to  the  defendant 
to  reserve  the  point  for  the  consideration  and  judgment  of 
the  court.  The  jury,  thereupon,  found  a  verdict  for  the 
plaintiff. 

C.  Graham,  for  the  defendant,  relied  on  the  case  of  Bailis 
V.  Cochran.     (2  Johns.  Rep.  417.) 
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'ling-  V  insured  ought  not  to  be  held  to  strict     ALBANY, 

^  iients  enough  to  Bhow,^mo/act«,      f«i>.  ia», 
5      "id  that  the  insurer  is  responsible,  ^"""Hiri^^ 
I  {Talcot  V.  Marine  Ins.  Co.  2 

!^  -  -n  made,  that  the  survey  was  """c^. '" 

Tients,  ought  not  to  prevail. 
■?«  of  the  vessel,  and  goes 
\iury.    The  interest  and 
^  iii,  ^  'by  the  other  papers 

•      "  *om  ,  ^    ^ 

'■^  ^^  Meonm.^     4*  #  ,    ,      "  -hat  if  the  vessel, 

'^  ^'*"  ^^  *?«.  •»'»»"'      *  V  1       '  '  '  ^seaworthy,  by 

•^■^  .SIS giving authen  jS     .)■       ^u^er  shoulil 

^  '"'°^  T^  examine.  •    J         .j  i„,^,  ^^^ 

-ct  be  certified  by  the  conunib.        *;,  ,g  t^  the 

-rs,  he  must  have  been  sworn  and  ,  ,^y  ^^^ 

le  is  no  other  meaning  to  be  put  upon  Ui,  ndaiit 

lot  a  thing  of  inference,  but  equivalent  to  a  din  ,  .^^ 

of  the  &et.     The  commisBioners  do  not  certify,  iIkh 
"oination  was  reduced  to  writing  by  th^n,  or  at  their  insianc.      ^ 
but  if  he  was  awom  and  examined  by  them,  and  they  sini  tlu 
■Brtrument,  it  must  bo  taken  to  be  an  examination  reduced  to 
writing  under  their  direction,  or  by  their  own  act     This  is  the 
conclusion  of  law,  upon  such  a  &ct 
The  defendant  must,  therefore,  lake  nothing  by  his  motion. 

*  Motion  denied. 
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Hirr 

V. 

"**"(£*'*'•       Haff  against  The  Marine  Insurance  Compant, 

^^^^»on  a  v^  THIS  was  an  action  on  a  policy  of  insurance  on  the  schooner 
auS  duriiig  the  I^^j  ^'&t  and  froHi  New-York  to  a  port  in  North  Carolina^ 
voyage  was  and  at  and  from  thence  to  Port  Antonio  and  Anotta  Bay^ 
^^d^'ed  ^  Jamaica;'  dated  17th  June,  1806,  valued  at  3000  dollars. 
not  worth  the  The  policy  had  the  usual  survey  clause ;  **  That  if  the  vessel, 
pain^r  u>d  ibe  upon  a  rtgvlar  survey^  should  be  declared  unseaworthy^  by  rea- 
insured  offered  gon  of  her  beinff  unsound  or  rotten,  or  incapable  of  prosecut- 

to  abandon  for  .        •  °  ^     x*  i_        i_    •  j  ^^ 

a  total  loss,  it  uig  her  voyage  on  account  of  her  being  unsound  or  rotten, 
was  held,  that  then  the  assurers  should  not  be  bound  to  pay  their  subscript 

t*  133  ]  tion  on  the  policy."  The  loss  *was  averred  to  be  by  the  perils 
eniiTfywasa  of  ^jj©  g^a.  The  suit  was  Commenced  the  13th  February, 
oV^M^preiM-  1807.  The  plaintiff  proved  property  in  the  schooner,  and  that 
^W^***^  she  sailed  from  New^York  on  the  voyage,  and  arrived  at  a  port 
insurers,  and  in  North  Carolina,  and  proceeded  from  thence  to  Port  Antih- 
ought  (o^have  nio,  in  Jamaica,  where  she  arrived  in  distress  on  the  1st  Octo- 
totbem with^e  ^T,  1806.  On  the  voyago  from  North  Carolina,  she  met  with 
®**^'  ^^'  heavy  and  dangerous  seas  and  storms,  and  received  great  in- 
the  commenc^  jury,  SO  that  she  could  not  further  prosecute  her  voyage  to 
mcni  of  the  ac>  Anotta  Bay,  without  great  repairs,  which  could  not  be  had  at 
accoum  IFven  Port  AfUonio ;  and  if  they  could  have  been  had,  they  would 
*^*'  d"r  T'  ^^^^  *^^^  more  than  the  schooner  would  have  been  worth, 
pr  uce  .  [a)  y^f^^^  repaired.  The  schooner  was  accordingly  condemned  at 
(c)  See  Orw.  Port  Antotiio,  and  sold  for  528  dollars  and  88  cents  nei, 
wJirilS^  which  sum  was  received  by  the  plaintiff  and  credited  to  the 
J.,  3  cou>,  jz#r  defendants. 

The  plaintiff  abandoned,  after  notice  of  the  loss,  on  the  27th 
December,  1806,  and  gave  this  evidence  of  preliminary  proof, 
viz.  that  when  the  written  abandonment  was  delivered  to  the 
defendants,  certain  papers  were  also  delivered,  of  which  the 
witness  did  not  know  the  contents ;  that  on  the  28th  January, 
1807,  the  same  witness  went  again  with  the  plaintiff  to  the 
defendants,  and  the  plaintiff  asked  if  the  defendants  had  agreed 
to  accept  the  abandonment,  and  they  answered.  No ;  the 
plaintiff  asked  if  any  other  papers  or  documents  were  want- 
ing, and  they  answered,  that  nothing  teas  wanting  but  the 
survey.  The  defendants  moved  for  a  nonsuit,  for  the  insuffi- 
ciencv  of  the  preliminary  proofs ;  but  a  verdict  was  taken  for 
the  plaintiff,  reserving  the  point  for  the  opinion  of  the  court. 

J,  RadcKff,  for  the  plaintiff.  This  is  a  question  as  to  the 
sufficiency  of  the  preliminary  proof.  This  kind  of  proof  arises 
from  a  peculiar  clause  in  the  policies  of  insurance  of  this  state, 
by  which  the  insurers  stipulate  to  pay  the  loss,  in  thirty  days 
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after  proof  thereof.  The  insured  ought  not  to  be  held  to  strict 
proof.  If  he  exhibits  documents  enough  to  show,  prima  facUy 
that  a  loss  has  happened,  *and  that  the  insurer  is  responsible, 
that  is  all  that  can  be  required.  (Talcot  v.  Marine  Lu.  Co,  2 
Johns.  Rep.  136.)  The  objection  made,  that  the  survey  was 
not  exhibited  with  the  other  documents,  ought  not  to  prevail. 
The  survey  relates  to  tlie  seaworthiness  of  the  vessel,  and  goes 
to  the  defence  on  the  merits  before  the  jury.  The  interest  and 
loss  were  fully  and  satisfactorily  proved  by  the  other  papers 
delivered  to  the  defendants. 

ColdtTiy  contra.  The  clause  in  the  poBcy,  that  if  the  vessel, 
upon  a  regular  survey,  should  be  declared  unseaworthy,  by 
reason  of  her  being  unsound  or  rotten,  the  insurer  should 
not  be  bound  to  pay,  &c.,  has  been  lately  introduced  into  our 
policies,  (a)  It  must,  therefore,  vary  the  practice  as  to  the 
preliminary  proofs.  In  regard  to  this  clause,  the  survey  was 
an  important  and  essential  document,  to  enable  the  defendant 
to  decide,  whether  they  ought  to  accept  the  abandonment,  and 
pay  the  loss. 

Thompson,  J.,  delivered  the  opinion  of  the  court.  The 
question  which  this  case  presents,  relates  to  the  sufficiency  of 
the  preliminary  proof.  Although  the  objection  is,  in  some 
measure,  a  formal  one,  yet,  if  well  taken,  we  are  bound  to 
give  it  effect.  The  documents  required  by  the  underwriters, 
as  a  part  of  the  preliminary  proof,  was  a  survey  of  the  vessel, 
after  she  had  met  with  the  disaster,  and  the  voyage  broken  up 
at  Port  Antonio.  By  the  policy  it  is  agreed,  *'  that  if  the  ves- 
fe\j  upon  a  regular  survey,  should  be  thereby  declared  unsea- 
wortliy,  by  reason  of  her  being  unsound  or  rotten,  or  incapable 
of  prosecuting  her  voyage,  on  account  of  her  being  unsound 
or  rotten,  then  the  assurers  shall  not  be  bound  to  pay  their 
subscription."  The  circumstances  stated  in  the  case  will,  I 
think,  warrant  me  in  assuming  it  as  a  fact,  that  a  regular  sur* 
vey  of  the  vessel  was  made  at  Port  Antonio*  It  was  ascer- 
ta'med  at  that  place,  that  the  schooner  would  require  ''great 
and  ^extensive  repairs ;"  and  she  was  there  condemned.  These 
circumstances  necessarily  imply  a  survey  duly  made  and  cer- 
tified, and  it  is  to  be  presumed,  prima  facicy  to  be  in  the  pos* 
session  of  the  plaintiff.  It  is  always  made  at  the  instance  and 
for  the  benefit  of  the  owner  or  master  of  the  vessel,  and  it 
£oes,  of  course,  into  his  hands.  When  this  survey  was  called 
K>r,  in  the  present  case,  by  the  defendants,  the  plaintiflf  made 
no  answer;  at  least,  none  is  stated.    If  it  was  not  then  in  his 

(a)  A  nmilar  clause  ii  to  be  found  m  tne  policieB  of  iuflurmnce  used  in  ^fojt' 
land.  See  Marine  Tfuuranee  CamMtmy  qf  Alexandria  t.  WiUonj  (3  Craneh,  187.) 
in  which  the  Supreme  Court  of  the  Vwted  States  were  of  opinion,  that  the  re- 
port d  luryeyoTS  that  the  vessel  was  unsound  and  rotten,  but  not  referring  to 
the  commencement  of  Uie  voynge.  was  not  conclusive. 
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AUAMY,    poMeflsioii,  Of  Under  bis  command,  be  woald  natanilly  ba^e 
Feb.  1809.     |||«eounted  for   its    non-production;    and  if  tbe  inferences 
which  I  draw  were  not  correct,  tbe  plaintiff  should  have  shown 
by  proof,  upon  the  trial,  what  was  the  real  fact  relative  to  the 
survey* 

The  question  then  arises,  whether  the  assured  who  aban- 
dons a  vessel  to  the  insurer,  on  the  ground  that  she  had  re- 
ceived injuries  by  perils  of  the  sea,  which  rendered  her  unable 
to  prosecute  her  voyage,  md  which  would  have  cost  more 
than  she  was  worth  to  repair  her,  and  who  had  in  his  posses- 
sion the  survey  uppn  which  she  was  condemned,  is  not  bound 
to  produce  it  to  the  insurer  who  calls  for  it,  as  p«Lrt  of  thejpre- 
liminary  proof.  By  the  usual  clause  in  our  policies,  the  un- 
derwriter is  to  pay,  within  a  certain  time,  after  proof  of  inter- 
est and  loss ;  and  we  have  heretofore  considered  this  stipula- 
tion as  satisfied  by  the  exhibition  of  the  usual  documentary 
evidence,  such  as  the  register y  invoice^  protesty  &c.,  since  the 
object  of  it  was  only  to  nirnish  reasonable  infonnation  to  the 
insurer,  that  a  loss  had  happened  for  which,  according  to  the 
terms  of  the  policy,  he  was  responsible.  In  the  present  case, 
the  underwriters  did  not  stipulate  to  become  answerable  for 
any  loss  which  should  hi^pen  by  reason  of  unsoundness  or 
rottenness,  and  a  survey  was  the  document  by  which  that  was 
to  be  ascertained.  It  is  possible  that  this  survey  might  have 
shown,  that  the  schooner  was  unable  to  prosecute  her  voyage, 
on  account  of  her  being  unsound  or  rotten,  which  would  have 
been  sufficient,  at  least  prima  facie^  to  exonerate  the  under- 
writers. Grood  faith,  and  the  true  spirit  and  intention  of  the 
[  ^  136  ]  clause,  requiring  preliminary  proof  of  loss,  required  *the 
plaintiff  to  disclose,  at  least,  all  the  documentary  evidence  in 
nis  possession,  touching  the  nature  and  extent  of  the  loss. 
The  plaintiff  contends,  that  the  injury  the  vessel  had  receiv- 
ed, was  so  extensive  as  to  give  him  a  right  to  abandon,  and 
recover,  as  for  a  total  loss.  The  survey  must  have  been  a 
material  document  to  the  insurers,  in  forming  their  judgment, 
whether  the  loss  claimed  was  really  total,  because  it  is  the 
opinion  of  competent  judges,  formed  upon  the  spot,  as  to 
the  state  and  condition  of  the  vessel,  and  the  extent  of  the 
requisite  repairs.  No  good  reason  appears  for  withholding 
it  in  the  present  instance.  The  very  fact  of  not  producing 
it,  was  calculated  to  awaken  suspicion.  We  are,  accordingly, 
of  opinioi^i  that  the  plaintiff  was  bound  to  produce  it,  or  give 
some  account  of  its  non-production,  and  that  he  ought  ac- 
cordingly to  have  been  nonsuited  upon  the  trial,  and  that  a 
nonsuit  be  now  awarded,  upon  the  point  reserved. 

Judgment  of  nonsuit. 
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ALBANT 

Feb.  1809. 

DSLAVCBT 

V. 
BaOWITBLL. 


in    a 
ail-bond  suit. 


Dela^cst,  Assignee,  &c.,  against  J.  Brownell  and 

S.  Brownell, 

fT.  EVERTSON  moved  for  a  rule  on  the  Court  of  Com-    The  courts  oi 
mon  Phas  of  Dutchess  county,  to  show  cause  why  a  mtidamus  «>°>™<«   pj®* 

.•,^.  1.     *'i  'i  1   n>ay  set  aside  a 

soould  not  issue,  commanding  them  to  vacate  a  rule  entered  regular  judr- 
in  that  court,  setting  aside  a  judgment  and  execution  in  this  ^^^^5^^^' 
cause,  which  was  an  action  on  a  baiUhond  in  that  court.  From  been  an^  fraud, 
the  affidavits  which  were  read,  the  following  facts  appeared.  ^^ ^^ 
J.  Brovmelly  having  been  arrested  in  the  court  below,  gave  baU-bon 
bail  to  the  sheriff,  and  special  bail  not  having  been  put  in,  the 
plaintiff  commenced  the  action  on  the  bail-bond.  The  writ 
was  returnable  in  ^hreh  term,  1808;  and  the  sheriff  returned 
the  defendants  taken.  In  June  term,  1808,  a  final  judgment 
was  entered,  and  perfected,  and  in  July  following,  a  fieri 
facias  issued.  In  October  term,  1808,  the  defendants  moved 
the  court  below  to  set  aside  the  judgment  and  execution  upon 
terms.  The  ♦affidavits  on  which  the  notice  was  founded  [  137  | 
stated  that  the  writ  in  the  original  action  was  returnable  in 
January  term,  1808,  and  that  S>  BrovmeU  was  bail  to  the 
sheriff ;  that  some  time  before  March  term,  the  plaintiff  in- 
formed the  defendant,  that  he  did  not  intend  to  prosecute  the 
suit  any  further ;  and  in  March  term,  again  told  the  defendant 
that  he  would  not  further  prosecute  the  suit  against  him. 
From  what  the  plaintiff  said  to  him,  the  defendant  supposed 
that  special  bail  would  not  be  necessary  in  the  original  suit, 
and  he  so  informed  S.  Brownell^  the  bail  to  the  sheriff.  The 
suit  on  the  bail-bond  was  commenced  a  short  time  before 
the  March  term ;  but  the  bail  to  the  sheriff,  in  consequence 
of  the  information  of  the  defendant,  that  the  plaintiff  had 
promised  to  stop  all  further  proceedings,  which  he  believed 
to  be  true,  omitted  to  enter  special  bail,  and  pay  the  costs  of 
the  bail-bond  suit,  as  he,  otherwise,  would  have  done.  Nei- 
ther the  defendant  in  the  original  action,  nor  the  bail,  knew 
that  a  judgment  had  been  entered  on  the  baU^bond,  or  of  any 
further  proceedings  in  the  suit  after  the  March  term,  until  the 
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ALBANY,     execution.      The  writ  of  inquiry  in  the  original  suit  was  exe- 

^J^^^JJ^^  cuted  in  June  term,  but  the  defendant  had  no  notice  of  it. 

DsLAvcET         The  plaintiff  produced  a  counter  affidavit,  in  which  he  de- 

^     ^'ui,    i^i^d  ^^^^  he  had  any  conversation. with  the  defendant,  that 

would  justify  the   allegations,  in  the  defendant's  affidavits, 

and  that  he  never  promised,  or  told  the  defendant  that  he 

would  stop  the  suit  against  him,  or  the  bail-bond  suit.     No 

attorney  was  employed  by  the  defendant  in  the  original  suit. 

On  reading  these  affidavits,  the  court  below  ordered  the 
judgment  and  execution  to  be  set  aside,  on  payment  of  the 
costs  in  the  bail-bond  suit,  and  filing  special  bail  in  the  origi- 
nal action.  It  appeared,  that  there  was  a  rule  of  the  court 
below,  which  had  existed  for  several  years,  that  no  private 
agreement,  or  consent,  between  the  parties,  in  respect  to  the 
proceedings  in  a  cause,  should  be  alleged,  unless  in  writing, 
and  signed  by  them.  In  giving  their  reasons  for  setting  aside 
f  *  138]  the  judgment,  the  court  below  *declared  that  they  should  not 
regard  the  rule,  as  they  could  repeal  it,  and  that  if  the  rule 
was  in  force,  still  the  case  then  before  them  was  founded  in 
the  mistake  and  misapprehension  of  the  defendants,  and  the 
rule  was  not  applicable. 

EverUon  contended,  that  the  Court  of  Common  Pleas  had 
no  power  to  set  aside  a  regular  verdict,  and  grant  a  new  M*ial, 
nor  could  tliey  set  aside  a  regular  judgment ;  whether  that 
judgment  be  pn  a  bail-bond^  or  in  any  other  suit.  He  cited 
The  People  v.  The  Justices  of  Chenango^  and  The  Peoj-^h  v. 
TTie  Justices  of  Delaware ^  (1  Johns,  Cases,  179,  181.)  to 
show  the  powers  of  the  courts  of  sessions  and  con  mon 
pleas ;  and  that  a  mandamus  was  the  proper  remedy  in  this 
case. 

Foot,  contra. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  An  ap- 
plication for  a  mandamus  is  an  application  to  the  discretion  of 
the  court,  who  are  bound  to  grant,  or  refuse  it,  according  to 
the  exigency  and  justice  of  the  case. 

The  court  below  set  aside  upon  terms,  a  regular  judgment 
by  default  upon  a  bail-bond.  It  appears  by  the  affidavits, 
upon  which  the  rule  of  the  court  below  setting  aside  the  judg- 
ment was  obtained,  that  the  judgment  was  set  aside  on  the 
ground  of  surprise ;  and  the  affidavits  conclusively  establish 
that  fact,  as  respects  the  bail.  There  are  peculiar  and  strong 
circumstances  arising  out  of  tliis  case,  to  induce  this  court  to 
look  with  a  favorable  eye  upon  the  exercise  of  the  power  be- 
low. It  was  a  case  of  bail,  who  are  alwa]^s  tenderly  regarded 
by  the  courts,  and  it  was  in  a  bail-bond  suit,  in  which  the  court 
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bad  an  equitable  jurisdiction  given  them  by  statute;  for  in 
such  suits  they  are  authorized  to  give  such  relief  to  the  bail, 
as.  is  agreeable  to  justice,  and  every  rule  giving  relief,  is 
to  have  the  nature  and  effect  of  a  defeasance  to  the  bond. 
With  respect  to  the  facts  disclosed  to  the  court  below,  I  can- 
not divest  my  mind  of  the  impression,  after  a  careful  ex- 
amination of  the  affidavits  on  both  sides,  that  there  is  color  to 
*infer  that  the  bail,  and  the  defendant  in  the  original  action, 
were  intentionally  lulled  to  sleep  by  the  plaintiff,  until  a  judg- 
ment by  default  was  obtained.  Another  feature  in  the  case 
is,  that  the  application  below  for  relief  was  made  at  the  first 
opportunity,  after  the  discovery  of  the  judgment ;  and  I  cannot 
but  think  that  this  court  would  have  exercised  a  similar  power, 
in  granting  relief  under  the  like  circumstances. 

It  is,  however,  contended,  that  the  Court  of  Common  Pleas 
had  no  power  to  set  aside  a  regular  judgment  by  default.  It 
would  be  cause  of  regret,  if  no  such  power  existed ;  for  with- 
out it  there  would  often  be  a  manifest  failure  of  justice.  But, 
independent  of  the  equitable  jurisdiction,  given  in  these  suits 
upon  bail-bonds,  the  courts  of  common  pleas  have  such 
power.  They  cannot,  in  general,  set  aside  a  verdict,  except 
for  irregularity ;  but  that  restriction  does  not  apply  to  judg- 
ments by  default.  In  the  case  of  Baylif  v.  Boome,  {Str.  392.) 
the  Court  of  K.  B.  said,  that  whether  an  inferior  court  should 
oe  allowed  to  exercise  their  discretion,  in  setting  aside  judg- 
ments, where  the  plaintiff  was  regular,  was  a  question  which 
deserved  consideration ;  but  they  expressly  admitted,  that  the 
court  might  set  aside  the  judgment,  if  there  was  evidence  of 
fraud  or  surprise.  Lord  Man^eld,  afterwards,  (1  Burr.  571.) 
m  speaking  of  the  words  used  by  the  court  in  that  case,  viz. 
''  that  it  was  a  question  that  deserved  consideration,"  said,  that 
there  was  no  precedent,  or  authority,  to  the  contrary  of  their 
having  such  a  power ;  and  that  it  was  a  power  necessary  to 
the  exercise  of  judicature,  and  very  different,  from  the  case 
of  setting  aside  verdicts ;  and  the  court  then  unanimously 
declared,  that  an  inferior  court  had  power  to  set  aside  a  regu- 
lar interlocutory  judgment,  in  order  to  let  in  tlie  merits. 
The  case  then  before  the  court  was  a  case  of  an  interlocu- 
tory judgment,  but  there  is  no  distinction  taken,  nor  any 
ground  for  a  distinction,  between  a  judgment  by  default,  in 
a  case  sounding  in  damages,  and  a  judgment  by  default  in 
an  action  of  debt.  The  only  restriction  imposed  upon  the 
inferior  courts,  on  this  subject,  respects  the  ve  diets  of 
juries. 
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ALBANY,         *We  are,  accordingly,  of  opinion,  that  the  court  below  had 
\^\}^^^  power  to  set  aside  tte  judgment  in  question,  and  tliat,  under 
Jacbsoh      the  particular  circumstances  of  the  case,  that  power  was  not 
^'  unduly  exercised.    The  motion  for  a  numdamtu  is,  therefore 

demed. 

Motion  denied 


Jackson,  ex  dem.  Goodrich  and  others,  against 

A.  OoDEN  and  J.  Ogden. 

A  lessor  of  the  THIS  was  an  action  of  ejectment  tor  land,  in  the  town  of 
Si^t^'MlIiSrb^  Walton^  in  the  county  of  Delaware.  The  cause  was  tried  at 
a  witness  ill  the  the  Delaware  circuit,  on  the  24th  May,  1808,  before  Mr.  Jus- 
name 'is  *^uscd  tic©  Yates.  The  declaration  contained  eleven  demises.  A 
without  his  con-  title  was  dcduccd  to  some  of  the  lessors  of  the  plaintiff  to 
strack^  outf  on  ^^^  No.  15  and  16.  in  a  tract  of  land  originally  surveyed  for 
application  to  Peter  Van  Brugh  Livingston^  and  others,  lying  between  the 
dence^^r  tihe  ^^^^  branch  of  the  Delaware,  and  the  Susquehannah  river ; 
acts  of  the  les-  and  the  only  question  at  the  trial  was  how  the  lots  were  to  be 

SOT  of  the  p  am.   i^^^^j 
tiff,     in    eject-  lOCaiCQ. 

ment,      which      The  plaintiff  produced  in  evidence  a  warrant  of  survey, 
him,^d"those  dated  the  8th  October,  1785,  describing  the  outlines  of  the 
«^^«J«nve  title  tract,  and  a  return  of  the  surveyor-general,  dated  the  29th 
adinissibi^'   "  April,  1786,  of  a  survey  of  the  outlines  of  the  tract,  ascer- 
taining the  quantity  to  be  35,178  acres,  with  a  map  of  the 
lots ;  and  an  order  from  the  .commissioners  of  the  land-ofSce 
for  a  patent  to  the  proprietors,  of  which  Wattles^  one  of  the 
lessors,  was  one,  and  a  map  of  partition.    He  also  produced  a 
patent  to  the  trustees  of  Adams,  who  are  also  lessors,  for  No. 

15.  and  apatent  to  Wattles  for  lot  No.  16. 

Jacob  Trumpboum,  a  surveyor,  testified,  that  he  had  traced 

and  chained  the  south-west  lines  of  the  tier  of  lots,  from  No. 

1.  to  the  Delaware;  that  tracing  the  lots  from  No.  1«  to  a 

[  *  141  ]      hemlock  tree,  blazed  on  four  sides,  and  then  locating  *No. 

16.  on  the  Delaware,  according  to  the  distance  in  the  patents, 
there  would  be  a  vacancy  of  about  78  chains. 

Arch.  E.  Payne,  surveyor,  testified,  that  lot  No.  16.  accord* 
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ing  to  the  description  in  the  patent,  contained  101  acres,  but 
bj  bis  survey,  and  as  Gristooid  possessed  it,  it  contained  128 
acres. 

The  defendant  offered  S.  Wattles^  one  of  the  lessors,  as  a 
witness^  to  prove  that  he  surveyed  the  tract  by  order  of  gov- 
ernment, and  that  he  made  17  tiers  of  lots,  instead  of  16 ;  that 
he  made  the  map  with  but  16  tiers  of  lots,  leaving  a  vacancy 
between  15  and  16 ;  but  he  was  objected  to.  He  was  offered 
to  be  sworn  on  his  voir  dire,  that  he  had  no  interest  in  the 
land,  and  would  disclaim  all  connection  in  the  suit,  but  he 
was  rejected  by  the  judge. 

James  A,  Murrifiy  a  surveyor,  proved,  that  he  traced  all  the 
lines  of  lots  15  and  16.  as  possessed  and  located  under  the 
patents,  and  he  had  no  doubt  there  was  a  vacant  lot  between 
them.  The  defendants  were  proved  to  have  been  in  posses- 
fii(mof  the  premises  eight  or  nine  years,  and  MCcdl,  under 
whom  they  claim,  fourteen  or  fifteen  years. 

By  artides  of  agreement  between  the  defendants  and  Gria- 
uold^  one  of  the  lessors,  dated  the  5th  Judy,  1797,  the  de- 
fendants covenanted  in  convey  to  Griswold  50  acres,  lying 
next  to  lot  No.  16.  then,  and  now,  in  the  possession  of  (rm- 
wM;  and  a  witness  was  called  to  prove  that  he  assisted  Chri*- 
wold  in  laying  out  the  50  acres,  and  that  Griswold,  who  held 
lot  No.  16.  considered  it,  until  lately,  as  no  larger  than 
his  possession,  according  to  the  distances  in  the  patent.  The 
plaintiff  adi^iitted  he  was  in  possession  of  lot  No.  16.  under 
a  deed  from  one  Freeman ;  and  he  objected  to  the  evidence 
»f  the  acts  of  Griswold.  The  counsel  for  the  defendants  in- 
sbted,  that  the  plaintiff  having  recognized  the  interest  of 
Chiswold,  by  making  him  a  lessor,  and  he  being  shown  to  be 
in  possession  under  title,  all  the  mesne  conveyances  from  Wat- 
tles to  bin)  were  to  be  presumed.  But  the  judge  rejected  his 
evidence,  and,  under  his  charge,  the  jury  found  a  verdict  for 
the  plaintiff. 

A  motion  was  made,  on  the  part  of  the  defendants,  to  set 
aside  the  verdict ; 

*1.  Because  *$.  Wattles  ought  to  have  been  admitted  as  a 
witness; 

3.  Because  the  evidence  of  the  acts  of  Griswold  ought  to 
hive  been  received ;  and, 

3«  Because  the  verdict  was  against  evidence. 

The  case  was  argued  by  Hawkins  and  Ruggles,  for  the 
defendant,  and  E,  Williams,  for  the  plaintiff. 

Sfsnoeb,  J.,  delivered  the  opinion  of  the  court.  The  es- 
sors  of  the  plaintiff  having,  on  the  trial,  deduced  a  title,  in 
some  of  them,  to  lots  No.  15  and  16.  in  a  tract  of  land  origi- 
nally surveyed  for  Peter  Van  Brugh  Livingston,  and  others, 
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lying  between  the  Coquaga  branch  of  the  Delaware  river  and 
the  Susqvehannah  river,  in  the  town  of  Walto:ny  in  the  county 
of  Delaware^  it  became  the  sole  question  on  the  trial,  how 
these  two  lots  should  be  located.  On  the  map  of  partition 
between  the  original  purchasers,  made  prior  to  the  issuing  of 
the  patents,  it  appears  that  lots  No.  15  and  16.  adjoin  each 
other,  and  the  patent  for  lot  No.  15.  refers  to  the  map  on  file 
in  the  secretary's  office.  It  is  required  to  begin  at  a  beech 
tree,  marked  14  and  15.  running  thence  south  twenty-eight 
degrees  east,  70  chains  and  81  links,  to  a  hemlock  tree,  mark- 
ed No.  15  and  16.  running  thence  north  62  degrees  east,  34 
chains  and  32  links,  to  a  beech  sapling,  marked  No.  15,  16. 
31,  32.  then  north  twenty-eight  degrees  west,  70  chains  and 
81  links,  to  a  maple  tree,  marked  14,  15.  30,  31.  and  then  in  a 
direct  line  to  the  place  of  beginning,  containing  243  acres. 
The  patent  for  No.  16.  describes  the  boundaries  as  follows : 
beginning  at  a  hemlock  tree,  marked  No.  15  and  16.  and  run 
ning  thence  south  28  degrees  east,  29  chains  to  the  Delaware 
river ;  then  up  along  the  same  34  chains  and  32  links,  meas- 
ured on  a  course  north,  63  degrees  etst  to  a  beech  sapling, 
marked  No.  16.  thence  north  28  degrees  east,  30  chains,  to  a 
beech  sapling,  marked  No.  15,  16.  31,  32.  and  thence  on  a 
direct  line  to  the  place  of  beginning,  containing  157  acres. 
From  the  map,  and  the  description  of  the  lots  in  the  patent 
the  lessors  of  the  plaintiff  have  made  out  a  title  to  the  prem- 
ises *in  question.  It  is,  however,  not  to  be  controverted, 
that  parties,  whose  rights  to  real  property  may  be  perfect,  and 
the  boundaries  of  which  may  be  susceptible  of  certain  and 
precise  ascertainment,  may,  by  their  acts,  conclude  themselves, 
by  establishing  other  and  different  boundaries.  Thomas 
fv.  Griswold,  one  of  the  lessors  of  the  plaintiff,  and  who  must 
be  considered,  in  1797,  as  proprietor  of  lot  No.  16,  purchased 
of  the  defendants  50  acres  of  the  land  which  they  set  up  to  be 
vacant,  and  to  lie  without  both  lots,  15  and  16,  which  was 
described  in  the  instrument  he  took,  as  without  the  bounds  of 
that  lot.  The  evidence  of  this  purchase,  though  under  seal, 
was  excluded  by  the  judge  at  the  trial ;  what  other  evidence 
might  have  been  adduced,  we  cannot  pretend  to  say;  it  might 
have  been  followed  up  by  acts  which  would  conclude  Gm- 
wold,  and  those  who  derive  title  under  him,  from  claiming  the 
premises  as  within  either  of  the  lots,  and  after  the  rejection 
of  the  covenant  entered  into  between  Griswold  and  the  de- 
fendants, the  defendants  might  well  have  forborne  to  offer 
similar  or  inferior  evidence  of  acts.  In  this  view,  that  it  was 
improper  to  exclude  such  evidence,  and  that  it  should  have 
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been  submitted  to  the  jury,  with  such  observations  as  the     Albany, 

evidence  required,  I  think  there  should  be  a  new  tiial.     The  ..^^^^iJSS^ 

rejection  of  one  of  the  lessors  as  a  witness,  I  conceive  to  have  wrldon  and 
been  proper ;  if  his  name  was  used  without  his  consent,  it      For»«ss 
might  be  struck  out,  on  application  to  the  court,  (a)     The        buck 

costs  must  abide  the  event  of  the  suit.  *^  another. 

New  trial  granted. 

(0)  Notwithstanding  what  is  said  in  the  above  case,  it  was  decided  in  Miller 
T.  Storks,  13  Johns.  Rep.  517,  that  if  the  plaintiff  in  the  suit  be  sworn  and  ex- 
amined at  the  request  of  tiie  defendant,  tlie  latter  cannot  afterwards  object  to 
his  testimony,  and  get  rid  of  the  effect  of  it.  Where  two  partners  are  sued, 
and  the  process  is  served  upon  one  of  them  only,  the  defendant  not  served  is  a 
oompetent  witness  for  the  plaintiff.  Purviance  r.  Dryden,  3  Serg.  fy  RatoUy 
402.  But  the  plaintiff  in  such  a  case  cannot  compel  a  defendant  not  served,  or 
appearing  to  testify  on  his  behalf.  Taylor  v.  Henderson ,  17  Serg.  ^  RawUy  453. 
&ee  also  Jforman  v.  Norman,  2  Yeates,  154.  Xe  Roy  v.  Johnson^  2  Peters*  Sup. 
C.  Rep.  186.  Gardiner  v.  O/dot,  2  Yeates,  185.  Waggontr  v.  Gray's  Jtdm.  2 
Hen.  4^  .tfon^.  603. 


*Weldon  and  Furniss  against  Buck  and  Buck.  [*  144  J 


THIS  was  an  action  of  assumpsity  brought  by  the  plaintiffs, 
who  reside  in  Great  Britain,  on  a  bill  of  exchange  drawn  by 
Robinso7iy  of  Si,  Kittys,  in  the  West  Indies,  in  favor  o£  Freeman, 
.on  Worswick  and  Allman,  of  Lancaster,  in  England,  for  260/. 
sterling,  payable  in  90  days  after  sight.  The  bill  was  en- 
dorsed by  Freeman  and  by  the  defendants.  The  bill  was  pro- 
tested for  non-acceptance,  on  the  23d  May,  1806 ;  but  no 
demand  of  payment,  or  protest  for  non-payment,  was  made, 
until  four  days  after  the  days  of  grace  had  expired.  Due 
notice  of  the  non-acceptance  was  given  to  the  defendants,  on 
the  2d  August,  1806,  and  the  protest  stated  the  refusal  to  ac- 
cept, to  be  for  want  of  funds.  The  declaration  was  on  the 
protest  for  non-acceptance  only. 

The  bill  was  purchased  here  by  an  agent  of  the  plaintiffs, 
for  the  purpose  of  remitting  money,  in  his  hands,  to  them.  The 
plaintiffs,  on  the  protest  of  the  bill,  returned  it  to  the  agent  in 
New- York,  but  not  uniW  after  the  time  for  its  payment  had 
expired,  nor  was  any  suit  brought  until  after  the  bill  was  re- 
turned. The  plaintiffs  had  authorized  their  agent  to  remit  to 
them  in  bills. 


Where  a  for- 
eign bill  of  ex- 
ehanffe  is  pro- 
tested for  rtoH' 
acceptance,  the 
holder,  on  giv- 
ing due  notice 
tbcrcor,  may 
commence  an 
action  agahist 
the  drawer  or 
endorser,  on  the 
protest  for  nou 
acceptance^ 
without  waiting 
for  a  protest  for 
non-payment, 
and  may  recov- 
er, (a)  bcmdes 
the  amount  of 
the  bill,  20  per 
cent,  damages, 
with  the  usual 
intere!»(  and 
charges  o(  pro- 
test. 


(a)  Macon  v.  Franklin,  3  Johns.  Rep.  20^    MiUer  v.  Hockley,  5  Johns.  Rep.  S75.   SO 
Jokne.  Rep.  ISO. 
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The  cause  was  tried  at  the  New^  York  sittings,  the  8th  Jime, 
1808,  before  Mr.  Justice  Van  Nessy  when  the  jury  found  a 
Terdict  for  the  plaintiffs  for  1,594  dollars,  which  included  the 
amount  of  the  bill,  20  per  cent  damages,  the  charges  of  pro- 
test, and  interest. 

A  motion  was  made  to  set  aside  the  verdict ;  and  two  ques- 
tions were  raised  for  the  consideration  of  the  court. 

1.  Whether  the  plaintiffs  were  entitled  to  recover ;  and  if  so, 

2.  Whether  they  were  entitled  to  the  20  per  cent,  damages, 
and  the  expenses  of  protests. 

Hawesj  for  the  defendants.  1.  The  protest  for  non-accept- 
ance alone,  is  not  sufficient  to  enable  the  plaintiff  *to  recover 
the  amount  of  the  bill)  unless  he  has  used  due  diligence  to 
present  it  for  payment,  at  the  time  it  was  made  payable.  This 
is  a  part  of  his  undertaking,  and  he  ought  to  retain  the  bill  in 
order  to  present  it  for  payment.  (CAtrty,  180,  181.)  It  is  true, 
that  on  a  protest  for  non-acceptance,  the  holder  has  a  qualified 
right  of  action,  liable,  however,  to  be  defeated  by  a  subsequent 
payment,  or  neglect  of  the  holder.  I  am  aware  of  the  decis- 
ion in  Mason  fy  Smedes  v.  Franklin^  (3  Johns,  Rep.  202.)  but 
that  case  went  no  further  than  that  the  holder  had  a  right  of 
action  against  the  drawer,  on  a  protest  for  non-acceptance. 
If  the  law  requires  the  holder  to  retain  the  bill,  after  a  protest 
for  non-acceptance,  it  must  be  for  the  purpose  of  presenting  it 
for  payment ;  but  this  would  be  useless,  if  the  holder's  right 
of  action  was  absolute  and  perfect,  on  a  protest  for  non- 
acceptance  only.  And  the  retaining  of  the  bill  may  be  very 
injurious  to  the  endorsers.     If  the  holder  meant  to  rely  on  the 

Erotest  for  non-acceplance,  be  ought  not  to  have  retained  the 
ill  for  90  days ;  and  by  doing  so,  and  not  presenting  it,  until 
four  days  after  the  expiration  of  the  days  of  grace,  he  has 
made  it  his  own.  If  the  holder  of  a  bill  neglects  to  demand 
payment  when  it  is  due,  he  makes  it  his  own.  {Lovelass^ 
80,  81.) 

2.  The  bill  was  remitted  in  payment  of  a  debt,  and  the 
holder  is  not,  therefore,  entitled  to  damages.  Damages  are 
only  recoverable  on  a  protest  for  non-payment. 

Colden,  contra.  1.  The  first  question  was  settled  in  the 
case  of  Mason  fy  Smedes  v.  Franklin.  It  was  decided,  that  the 
holder  had  a  good  cause  of  action  on  the  protest  for  non- 
acceptance,  which  could  not  be  defeated  by  any  subsequent 
inegularity  or  neglect,  in  the  demand  of  payment,  or  in  the 
protest  for  non-payment.  The  notice  of  non-acceptance  is 
always  sufficient  to  suard  the  drawer  against  surprise,  and  to 
enable  him  to  draw  his  funds  out  of  the  ''^hands  of  the  drawee 
If  he  has  no  funds,  no  notice  or  protest  is  necessary 
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and  another. 


2.  It  has  been  always  understood,  that  when  a  party  is  enti-    albant, 
lied  to  recover  the  principal,  he  is  entitled  to  interest  and  dam-     F^i^o®" 
ages.     Wherever  a  party  is  entitled  to  re-exchange,  he  is  enti-  weldon  and 
tied  to  damages ;  for  the  latter  is  only  another  name  for  re-      FuTa»"» 
exchange,  wliich  is  the  price  paid  by  the  holder  of  a  protested 
bill  for  the  money  he  receives  for  a  bill  redrawn  on  the  party 
from  whom  he  received  the  first  bill,  or  on  some  other  person. 
{ChiUj/y  298.    Pothier,  de  Change,  ch.  4.  §  2.  n.  64,  65,  66, 
67.  Eoans*s  Essays,  57,  58.)     This  premium  or  expense  will, 
of  course,  vary  with  the  rate  of  exchange  between  the  two 
countries;  (2  Hen.  Black,  678.)  but  to  avoid  all  questions 
about  the  re-exchange,  the  rule  of  damages  has  been  arbitra- 
rily fixed,  in  all  cases,  at  20  jier  cent.    (See  ante,  p.  119.) 

Hoffman,  in  reply.  1.  This  is  a  suit  against  an  endorser, 
and  he  ought  not  to  be  affected  by  a  protest,  for  want  of  effects. 
The  cases  which  have  been  cited  were  against  the  drawer.  A 
protest  for  non-acceptance  gives  a  right  of  action  defeasible  by 
subsequent  events.  Thus  the  capture,  or  loss,  of  a  vessel,  gives 
a  right  of  abandonment;  but  if  before  the  right  is  asserted,  the 
vessel  should  be  recovered  and  in  safety,  the  right  will  be  de- 
feated. Suppose  the  bill  had  been  actually  paid  in  England, 
before  the  right  of  action  on  the  protest  for  non-acceptance  had 
been  asserted,  would  not  the  action  be  defeated  by  such  pay- 
ment.^ The  opinion  of  the  chief  justice,  in  Mason  fy  Smedes  v. 
Franklin,  may  be  regarded  as  an  obiter  dictum,  as  that  was  not 
the  precise  point  before  the  court. 

2.  If,  as  has  been  contended,  the  20  per  cent,  damages  are 
allowed  for  the  re-exchange,  then  they  can  be  recovered  only 
on  a  protest  for  non-payment,  for  until  then  the  holder  has  no 
right  to  redraw.  The  act  of  Pennsylvania,  from  which  the  rule 
as  to  the  20  per  cent,  damages  is  derived,  directs  the  damages 
to  be  paid  on  a  protest  for  non-payment.  As  the  plaintiff 
grounds  his  right  to  a  recovery  on  the  protest  for  non-accept- 
ance only,  he  must  be  content  with  the  principal  and  interest, 
and  cannot  claim  the  damages. 


*Van  Ness,  J.,  delivered  the  opinion  of  the  court.  The 
plaintiffs'  right  to  recover  is  denied,  on  the  ground  that  they 
were  bound  to  present  the  bill  for  payment,  and  to  have  the 
same  presented  for  non-payment,  notwithstanding  it  had  pre- 
viously been  protested  for  non-acceptance.  There  are  some 
dicta  to  give  color  to  this  objection,  but  they  are  neither  sup- 
ported by  adjudged  cases,  nor  well  founded  in  principle.  A 
notion  once  obtained  in  England,  that  in  certain  cases  the 
holder,  by  having  the  bill  protested  for  non-acceptance,  could 
oblige  the  drawer  or  endorser  to  give  security  for  the  payment 
of  it  when  it  fell  due ;  (Cumiinghamon  Bills,  42.  Marius,  117.) 
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.^LAAinr,     and  protests  for  non-acceptance  in  France^  even  now,  ate 
^_^J;JJJJ*^  nothing  more  than  protests  for  security.    This  is  probably  tho 
Wbldoit  and  Origin  of  the  doctrine  urged  by  the  counsel  for  the  defendant 
FvmRiM      on  this  occasion. 

Buck  When  the  nature  of  the  undertaking  of  the  drawer,  and  of 

Mdanoiber.  those  who  subsequently  giTe  currency  to  a  bill,  is  considered, 
it  will  be  difficult  to  discover  any  good  reason  why  the  holder 
should  be  compelled  to  demand  pajrroent  after  acceptance  has 
been  refused.  The  obligation  of  the  drawer  and  endorser  is 
not  only  for  the  payment,  but  the  due  acceptance  of  a  bill. 
The  inconvenience  and  disappointment  to  the  holder  generally 
are  the  same,  whether  they  arise  from  the  one  or  the  other. 
Upon  the  non-acceptance  of  a  bill,  the  holder  is  bound,  in 
most  cases,  to  give  immediate  notice  to  the  drawer,  so  that 
be  may  withdraw  his  property  out  of  the  hands  of  the 
drawee. 

Suppose,  then,  that  the  drawer^  in  consequence  of  this  no- 
tice, as  it  is  to  be  presumed  he  will  do,  actually  withdraws  his 
funds  from  the  hands  of  the  drawee  before  the  bill  falls  due, 
(and  such  a  case  may  easily  occur ,^  would  it  not  be  absurd  to 
require  the  holder  to  present  the  bill  for  payment,  when  there 
is  almost  a  certainty  that  payment  will  be  refused  f 

It  is  admitted  by  the  counsel  for  the  defendant,  that  the 
holder  has  a  right  to  commence  a  suit  upon  the  protest  for 
I*  *  1483  ^on-acceptance ;  but  it  is  insisted,  that  if  he  omits  to  present 
the  bill  for  payment,  such  omission  would  be  a  good  defence 
against  a  recovery.  Suits  upon  the  protest  for  non-acceptance 
only,  in  England,  are  very  common,  and  such  a  defence  has 
never,  that  I  know  of,  been  attempted.  Suppose  a  bill,  paya- 
ble at  a  very  long  sight,  and  that  a  suit  should  be  brought  on 
the  protest  for  non-acceptance  against  the  drawer  or  endorser, 
and  the  money  collected  before  the  bill  becomes  payable,  it 
will  not  be  pretended  that  the  money  could  be  recovered 
back,  if  the  holder  had  neglected  to  present  the  bill  for 
payment. 
*  It  was  said,  that  the  bill  may  be  paid,  notwithstanding  ac- 

ceptance may  be  refosed,  and  that  by  permitting  the  holder  to 
recover  against  the  drawer,  before  the  bill  has  been  presented 
for  payment,  he  may  obtain  the  money  from  both  drawer  and 
drawee.  Admitting  this  to  be  so,  it  does  not  prove  the  right 
of  action  against  the  drawer  to  be  merely  inchoate.  But  the 
answer  to  this  argument  is,  that  the  drawer  might  avail  himself 
of  the  payment  made  by  the  drawee  in  his  defence. 

This  question,  however,  was  put  at  rest  by  a  recent  decision 
of  this  couK,  after  ftill  consideration,  in  the  case  of  Mason  ^T 
Smedet  v.  FrankKn.  (3  Johm.  Rep.  204.) 

In  that  case,  as  in  this,  it  was  contended,  that  the  right  of 
action  on  the  protest  for  non-acoeptanee,  was  merely  inchoate, 
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and  became  perfect  only  after  protest  for  non-paymeot.    The    albawi^ 

court  helJ,  "that  a  good  cause  of  action  arose  upon  the  protest  v^J^lJS^^ 

for  non-acceptance,  and  even  if  it  were  admitted  that  the  stib-  welsoh  and 

HfuetU  demand  of  payment  and  protest  for  nan-payment^  were      Forwus 

Toid  acts,  they  would  not  destroy  the  right  to  recover  which       buck 

bad  previovsly  vested.^^    This  decision  is  folly  supported  by    aiMiuwiber. 

authority,  and  will  hereafter  be  reffarded,  I  trust,  as  the  settled 

law.     The  qualification  of  this  right,  now  set  up,  I  do  not  find 

to  have  ever  been  before  suggested.     In  Bright  v.  Punier ^ 

{Bui.  N.  Prius^  269.)  the  defendant  oflfered  to  prove,  that  by 

the  custom  of  merchants  he  was  not  liable  at  ally  till  the  bill  fell 

due ;  but  Lord  Mansfield  overruled  the  evidence.     In  Chilton 

v.^  Whiff  en  fy  Cromwell,  (3   fVil.  17.)  Chief  Justice   mimot      [*149] 

gives  a  corrected  report  of  the  case  of  Macarthy  v.  BarroWy  in 

2  Str.  949.     In  that  case,  the  court  said, "  that  the  non-accept^ 

ance  or  protest  did  not  raise  any  debt.     That  the  drawer,  in^ 

stonily  upon  his  drawing  the  bill,  contracts  a  debt,  and  that  a 

protest  is  nothing  but  a  notice  that  the  drawer  will  not  pay  it ; 

that  it  is  debitum  in  presently  solvendum  in  fuiuro.     And  the 

obligation  to  pay  arises  as  well  upon  the  protest  for  non-accept- 

ance,  as  for  non-payment.*'    To  the  same  effect  is  the  case  of 

Mitford  V.  Mauory  {Doug.  54.)  and  the  more  recent  case  of 

Bauingalls  and  another  v.  Gloster.  (3  East,  481.) 

The  plaintifTs'  right  to  recover  being,  as  I  think,  perfectly 
clear,  the  next  question  is,  whether  they  are  entitled  to  recover 
the  20  per  cent,  damages.  This  point  has  already,  in  a  great  ^ 
measure,  been  disposed  of;  for  if  the  plaintiffs'  right  of  action 
was  complete  and  perfect,  when  they  commenced  this  suit,  this 
bill  having  been  remitted  in  the  usual  oourse  of  business,  it  ap«- 
pears  to  me  to  follow,  as  a  necessary  consequence,  that  they  are 
entitled  to  recover  the  damages.  The  law  allowing  damages 
to  the  holder  of  a  dishonored  bill,  was  dictated  by  reasons  of 
commercial  policy^  which  apply  with  equal  force  to  the  case  of 
a  bill  protested  for  non-acceptance,  as  to  that  of  a  protest  for 
son-payment.  The  amount  of  the  damages,  in  other  coun-* 
tries,  depends  upon  the  rate  of  exchange-  This  was  so  uncer- 
tain and  fluctuating,  that  in  this  state,  by  the  custom  of  mer- 
diants,  another  rule  was  introduced,  the  object  of  which  was 
to  reduce  the  amount  of  damages  upon  returned  bills,  to  a  sum 
certain.  It  was  said,  that  the  right  to  demand  damages  arises 
only  upon  the  protest  for  non-payment,  and  that  there  is  no 
case  in  which  they  have  been  allowed,  when  the  suit  was 
founded  upon  the  protest  for  non  acceptance  only.  I  have  not 
met  with  any  express  adjudication  upon  this  point,  but  if  any 
distinction  of  this  kind  existed,  it  is  hardly  possible  th&t  it 
would  not  have  been  recognised  in  some  of  the  cases  whieh 
have  been  ^mentioned.  I,  however,  find  no  such  distinction, 
nor  can  I  conceive  of  any  good  reason  to  be  assigned  for  its 
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adoption.     (2  Hen.  Bl   Rep.  378.     MeUish  and  another  t. 
Simeon.) 

The  opinion  of  the  court,  therefore,  is,  that  the  plaintiff  is 
entitled  to  recover  the  amount  of  the  bill,  the  20  per  cent,  dam- 
ages, with  the  usual  interest,  and  also  the  expenses  of  the 
protest  for  non-acceptance ;  and  judgment  must  be  entered 
accordingly. 

Judgment  for  the  plointiflf. 


Hyatt  against  Wood. 


If  a  person  THIS  was  an  action  of  trespass  quare  clausum  fregit.  The 
iOMoi^  tiur\o  defendant  pleaded  not  guilty.  The  trespass  was  alleged  to  be 
^f  «<^»  by  committed  on  lot  No.  80,  in  the  township  of  Juniiu,  and  coun- 
■^7*  a  perton  ^J  of  Seneca.  The  cause  was  tried  before  Mr.  Justice  Spencer j 
v^ohuaDaked  at  the  Seneca  circuit,  in  June,  1808.  It  was  proved  that,  in 
j^hotor^uiMt  1795,  one  Green  lived  on  the  lot,  and  began  to  make  improve- 
maiotain  tres-  mcnts  ;  and  Continued  to  reside  on  the  lot  until  March,  1805. 
peno^°eoUir.  The  plaintiff  entered  into  possession  of  the  lot  on  the  27th 
iur,.uiider  color  February,  1805,  under  a  permission  from  Murray  fy  Mumfordy 
penoD^having  a  of  the  city  of  New- York,  and  with  the  consent  of  Green,  who 
iegai  right  of  had  previously  agreed  to  surrender  up  the  possession  to  ilfur- 
^unhu/w^]  roy  fy  Mumford:  and  at  the  time  the  plaintiff  took  possession, 
£^'  ■^e  may  Green  told  the  witness  that  he  consented  to  it,  and  that  he  was 
abreac^of  tbe  to  go  out  on  the  1st  March.  The  plaintiff  was  proved  to  be 
p«^<»t.  7p  b«  in  the  actual  and  peaceable  possession  of  the  lot  until  June^ 
private  Mtroo  And  cut  hay  on  a  part  of  the  lot  in  Ju/y,  and,  while  the  plain- 
[*15}  ]  ^^f  ^^^^  others,  was  mowing  there,  the  defendant  *came  to 
of  treapats  for  the  plaintiff,  and  told  him  he  must  quit  the  meadow  where  he 

damam,  at  the 

■nit  o?  the  pei^ 

son  who  has  no  rieht,  and  is  tamed  out  of  potsoasioo.    Where  a  tenant  holds  over  the  term,  and  the 

landlord  enters  by  rorce,  and  turns  him  out,  be  cannot  maintain  trespass  against  ihe  landlord,  (a)    If  the 

defendant,  in  an  action  of  trespass  quare  clausum  frtf^,  pleads  libtnim  lenementumf  the  plaintiff  canuol 

reply  tU  injuria  wa  praoriaf  but  must  traverse  the  title :  but  if  the  defence  be  set  up  by  way  of  excuse, 

and  not  in  justification,  then  the  plaiutiiTmay  reply  de  injuria  ma  propria,  {b) 

(a)  See  Rmman  y,  Mersenau.  11  Johns,  Rep.  535.    EreHson  v.  Hicffm,  6  Wen^.  ^tp.  SS5.     Enein 
V.  (HmsUd,  7  Cow,  JUp.  229.    16  Johns.  Rtp.  200.    iaes  v.  iues,  13  Johns,  Rep.  235. 

{b)  Griswoid  V.  Sedgwick,  1  %Vend.  Rep.  196. 
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was  mowing,  and  struck  him  with  a  stick.  The  defendant,  at 
the  same  time  said,  that  the  plaintiff  had  possession  of  the  lot, 
and  that  he  meant  to  dispossess  him,  and  that,  if  he  could  not 
do  it  by  fair  means,  he  would  by  his  stick.  The  defendant 
claimed  the  meadow,  and  there  were  cattle  at  pasture  on  the 
lot.  The  plaintiff  executed  a  lease  to  Murray  fy  Mumfordy  for 
450  acres,  in  Junius^  for  one  year,  from  the  30 th  Marchy  1805. 
He  was  the  only  person  who  actually  lived  on  the  lot. 

The  defendant  produced  a  deed  from  Green  to  him  for  all 
the  right  and  title  of  Oreen  to  the  premises  in  question.  The 
deed  was  objected  to  by  the  plaintiff,  but  was  admitted  in 
evidence.  It  was  proved,  that  when  the  deed  was  executed, 
Green  requested  permission  to  continue  in  possession  until  the 
1st  Marchy  1805,  to  which  the  defendant  consented.  On  the 
Ist  Marchy  1805,  the  defendant  not  being  present,  Green  and 
his  family  went  out  of  the  house,  and  immediately  returned  again, 
and  requested  a  person  present  to  take  notice  that  he  gave  up 
the  possession.  When  this  took  place.  Green  removed  noth- 
ing from  the  house,  but  stood  at  the  door  and  said,  that  he  de- 
livered up  the  possession  to  the  defendant ;  and  the  plaintiff 
was  then  in  the  house.     On  the  7th  November y  1804,  Green 

Eave  a  writing  under  his  hand  and  seal  to  the  defendant,  ac- 
nowledging  himself  to  be  in  possession  of  the  improvements 
of  lot  No.  80.  in  Junitts,  which  he  had  sold  to  the  defendant, 
and  promising  to  deliver  up  the  peaceable  and  quiet  possession 
of  the  same,  to  the  defendant,  his  heirs  and  assigns,  on  the  1st 
of  March  following.  This  instrument  was  not,  in  fact,  execut- 
ed, until  two  6r  three  weeks  after  its  date,  and  when  it  was 
delivered,  the  defendant  paid  Green  700  dollars.  A  witness 
also  testified,  that  the  plaintiff  told  him,  that  he  believed  that 
Green  had  given  up  the  possession  honestly  to  the  defendant, 
and  that  the  plaintiff  knew,  when  he  came  there,  that  the  de- 
fendant had  bought  the  property  of  Green,  and  that  he  was 
put  into  possession  by  Mumfordy  and  that  he  did  not  consent 
to  the  defendant's  taking  possession;  that  *the  plaintiff  also 
said,  that  he  was  present  when  the  defendant  bought  the  farm 
of  Green  for  850  dollars,  and  that  he  knew  the  place  belonged 
to  the  defendant,  but  that  he  meant  to  be  faithful  to  those  who 
put  him  in. 

The  judge  said,  that  unless  the  plaintiff  consented  to  a  non- 
suit, he  should  charge  the  jury,  that  the  evidence  produced 
by  the  defendant  was  sufficient  to  support  the  plea  of  liberum 
tcnementumy  and  that  the  same  might  be  given  in  evidence 
under  the  general  issue.  He  then  called  the  plaintiff,  who 
submitted  to  a  nonsuit,  with  leave  to  move  for  a  new  trial. 

Hopkins,  for  the  plaintiff.  I  a^ee  that  Kheruntienemenivm 
may  be  given  in  evidence  under  the  general  issue ;  but  I  con- 
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tend  that  there  was  no  evidence  of  a  freehold.  The  deed  from 
Green  to  the  defendant  was  a  mere  transfer  of  the  possession, 
or  improvements.  There  is  no  evidence  that  Green  had,  or 
pretended  to  have,  the  right  of  property.  It  was  the  mere 
claim  of  an  intruder  on  land,  for  the  improvements  he  had 
made  while  in  possession ;  and  the  defendant's  title  consists 
only  in  a  release  to  him  of  all  Greenes  right  and  title  to  these 
^'improvements."  No  interest  or  property  in  the  soil  was 
transferred ;  nor  is  there  any  covenant  or  warranty  as  to  a  title. 
It  is  well  known  to  be  a  practice  in  some  parts  of  the  state, 
though  not  warranted  by  law,  to  bargain  and  sell  these  pre- 
tended claims  by  intruders  for  their  improvements.  The  de- 
fendant had  not  the  possession,  or  the  right  of  possession ;  he 
was  the  mere  purchaser  of  a  claim  which  the  law  does  not 
recognize.  He  had  no  right  of  entry,  but  was  a  mere  intruder 
on  tne  plaintiff,  who  was  in  the  peaceable  possession  of  the 
land,  and  exercising  various  acts  of  ownership.  If  the  defend- 
ant had  pleaded  liOerum  tenemeTUimt  and  that  plea  had  been 
traversed,  he  would  have  been  obliged  to  make  out  his  free- 
hold. 

But,  admitting  that  the  defendant  had  a  right  of  entry,  this 
could  only  justify  a  peaceable  and  formal  entry  on  the  land, 
^or  the  purpose  of  vindicating  his  rights,  and  not  a  violent  and 
forcible  entry.  (3  Black.  Com.  4,  5,  174.)  Private  rights  can 
never  ♦be  asserted  by  force,  as  it  may  endanger  the  public 
peace.  So,  for  the  purpose  of  a  continual  claim,  a  person  may 
make  a  formal  and  public  entry  oif  the  land  which  he  claimsi 
in  a  peaceable  manner ;  after  which  he  must  resort  to  his  legal 
remedy.  If  such  an  entry  be  made  by  force,  the  party  against 
whom  the  force  is  used  may  have  his  action  for  damages. 
{Liu.  8.  431.  But  see  note  I.  [Co.  Litt.  257.]  by  Butler.)  The 
statute  against  forcible  entries  and  detainers  was  made  for  pre- 
venting such  a  violent  proceeding.  If  a  party  might  forcibly 
enter  and  turn  out  a  person  who  is  in  possession,  there  would 
be  no  occasion  for  the  action  of  ejectment.  The  party  turned 
out  of  possession  would  have  no  remedy  against  him  who  has 
the  title,  and  who  has  asserted  it  by  force.  There  is  a  rad- 
ical distinction  between  a  formal  entry,  in  order  to  lay  the 
foundation  for  an  action  at  law,  and  a  forcible  entry  and  ex- 
pulsion. A  trespass  by  a  lessor  will  not  suspend  the  rent, 
though  an  eviction  or  expulsion  of  the  lessee  may  be  pleaded 
to  an  action  for  the  rent.  (1  Sound.  204.  note  2.  BuU.  N.  P. 
165—177.    Cowp.243.) 

Again,  possession  is  sufficient  to  maintain  an  action  of  tres- 
pass. The  plaintiff  had  a  right  of  action  against  the  defend- 
ant for  coming  on  the  land ;  yet  this  is  inconsistent  with  the 
idea,  that  the  defendant  can  have  a  good  defence,  for  the  same 
cause.  The  plaintiff,  being  in  possession  and  claiming  title, 
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may  jastify  an  assault  and  battery,  in^  defence  of  his  possession. 
(Cro.  Car.  138.  SheviU  v-  Anery.)  Tbe  title  is  inducement  only 
to  the  defence,  and  is  not  material ;  and  an  inducement  is  not 
traversable.  (1  Ld.  Raym.  134.  3  Term  Rep.  643.)  If  posses- 
sion, then,  will  justify  an  assault  and  battery  in  defence  of  it, 
it  follows*  that  the  defendant  cannot  justify  his  entry  or  tres- 
pass :  for  it  is  absurd  to  say,  that  the  attack  and  defence  are 
botii  justifiable. 

Can  any  one  enter  and  expel  another,  except  the  person 
who  could  have  maintained  trespass  ?  A  disseisee  cannot  main- 
tain trespass,  except  for  the  actual  disseisin,  until  after  a  re- 
entry. (Bull.  N.  P.  87.  11  Co.  51.  56.  3BI.  Cow.  209,  210.) 
The  defendant  may  plead  liberum  tenemeniifm  in  justification  of 
a  formal  and  peaceable  entry;  but  not  where  there  is  force. 
Every  trespass  is  stated  to  be  ot  el  armis ;  but  the  defendant 
may  justify  as  to  the  entry,  that  it  was  peaceable,  and  traverse 
any  other  force  alleged. 

*The  plaintiff  ought  not  to  have  been  nonsuited,  for  it  was 
a  fact  for  the  jury  to  decide,  wljether  there  was  more  force 
used,  than  was  necessary  to  make  a  formal  entry  on  the  land. 

T.  A.  Emmet  and  Rikcr^  contra.  It  is  admitted,  that  a  free* 
hold  may  be  given  in  evidence  under  the  general  issue,  but  it 
is  objected,  that  the  defendant  has  not  shown  a  freehold.  The 
defendant  was  in,  under  Oreeffs  title  ;  and  Green  was  proved 
to  have  bee^  in  possession  from  1795,  claiming  the  land  as 
bis  own.  Possession  is  prima  fade  evidence  of  a  fee ;  (2  BL 
Com.  290.)  and  all  persons  in  possession  are,  prima  facie,  capa- 
ble of  conveying.  The  deed  is  to  the  defendant,  his  heirs  and 
assigns ;  this,  accompanied  by  possession,  is  presumptive  evi- 
dence of  a  fee,  unless  a  minor  title  is  shown. 

Tbe  possession  of  the  plaintiff  was  not  an  a//ver«e  possession, 
{Runyiingtony  60,  61.  BuUer,  N.  P.  104^  for  he  obtained  it 
by  permission  of  Green.  As  the  plaintiff  came  into  posses- 
sion with  the  consent  of  Green^  who  was  the  tenant  of  the  de- 
fendant, he  pan  be  considered  in  no  other  light  than  as  a 
tenant  at  sufferance.  If  the  plaintiff  was  a  tenant  at  suffer- 
ance, the  defendant  had  a  right  to  enter  upon  him.  (^fVilde  v. 
CantilloUf  I  Johns.  Cases ^  123.) 

A  person  who  has  a  title  or  right  of  entry  on  land  may  enter 
with  force,  provided  it  is  not  made  with  that  degree  of  force 
which  would  amount  to  an  indictable  offence.  A  person  can- 
not be  indicted  for  a  bare  trespass,  though  stated  to  be  vi  et 
armis.  Indictments  under  the  statute  against  forcible  entries 
and  deta'mers,  have  been  frequently  quashed,  where  there  was 
no  evil  or  malicious  intent,  and  the  force  used  was  moderate. 
(SBurr.  1698.1706,1707,  1731.  1  Caines,  125.  2  Caines,  98.^ 

Blackstone  compares  the  right  of  entry  on  land,  by  the  real 
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owner,  to  the  right  of  recaption  of  personal  property.  A  per- 
son may  retake  his  own  property  by  force ;  and  though  he  may 
be  liable  for  a  breach  of  the  peace,  yet  no  action  of  trespass 
lies ;  and  if  the  person  who  enters  by  force,  has  a  good  title, 
no  action  of  trespass  will  He.  Not  a  precedent  can  be  found 
for  an  action  of  trespass  in  such  *a  case.  To  maintain  tres- 
pass, there  must  be  not  only  a  possession,  but  a  lawful  posses- 
sion. (6  Bac.  Ahr.  566,  567.  Tr^asSy  (c)  3.  2  Hatch.  29.  c.  64. 
8.  1,2,  3.  Dalt,  Sheriff,  c.  129.)  A  lessee  at  will  cannot  main- 
tain this  action  against  one  who  enters  under  color  of  title. 
At  common  law,  before  the  statute  of  5  Richard  II.  a  party 
disseised  might  recover  his  possession  by  force;  and  the 
statute  of  15  Hichard  II.  relative  to  forcible  entries,  from  which 
our  statute  is  taken,  requires  a  particular  mode  of  proceeding. 
(Co.  Liu,  257.  a.  note  1.  by  Butler.)  If  the  party  who  has  the 
right,  gains  possession  by  force,  still  he  will  hold  the  posses- 
sion, unless  the  party  dispossessed  proceeds  under  the  statute, 
and  obtains  a  restitution ;  and  unless  the  party  proceeds  with- 
in three  years,  he  cannot  hav^  the  benefit  of  a  restitution.  And 
since  the  statute,  in  an  action  of  forcible  entry,  if  the  defend- 
ant shows  a  title  which  is  found  for  him,  all  inquiry  as  to  the 
force  is  dismissed.  (2  Hawk.  c.  64.  s.  3.) 

Wherever  a  title  is  pleaded,  there  is  an  end  to  the  question 
about  possession,  and  the  issue  is  on  the  mere  title.  A  free- 
hold may  be  given  in  evidence  under  the  general  issue ;  and 
every  thing,  on  the  contrary,  may  be  given,  in  evidence,  which 
might  be  replied  to  that  plea.  Then,  what  can  be  replied  to 
a  plea  of  freehold  f  There  are  three  ways  of  replying  to  such 
a  plea:  1.  A  general  traverse.  2.  If  the  plain tifi' derives  title 
under  the  defendant's  freehold,  he  must  admit  the  freehold 
pleaded,  but  insist  on  a  lease,  or  some  title  under  the  defend- 
ant, who  must  then  traverse  the  replication ;  or,  3.  Without 
either  confessing  or  denying  the  plea,  the  plaintiff  may  reply 
a  title  derived  from  a  third  person,  and  inconsistent  with  that 
of  the  defendant.  (^Willes*s  Rep.  225.  Lhmbert  v.  Stroother.) 
On  a  traverse  of  the  plea  of  freehold,  no  question,  but  that  ot 
title,  can  be  discussed ;  a  possession  cannot  be  given  in  evi- 
dence, or  pleaded.  (Cro.  Car.  123.  Strange,  1238.)  Here  no 
title  was  replied,  but  a  bare  possession.  The  judge  was, 
therefore,  right  in  directing  a  nonsuit. 

Hopkins^  in  reply,  observed,  that  though  a  tenant  at  suffer- 
ance might  be  turned  out  by  the  landlord,  or  owner,  yet  a  per- 
son in  possession,  and  claiming  title,  could  not  be  turned  out 
156  ]  hf  force ;  for,  if  this  could  be  done  in  the  case  *of  a  possession 
for  five  years,  it  might,  also,  be  done  where  there  was  a  pos- 
session for  20  years.  Such  a  doctrine  would  be  very  incon- 
venient and  injurious  in  practice.  But,  allowing  b.  formal  and 
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peaceable  entry,  in  order  to  found  an  ejectment  to  try  the  right, 
removes  all  difficulties.  He  cited  9  Wentw.  Pleadings^  49, 
<tc.  102.  118.  123.  133.  251.  266.  324.  326.  for  forms  of 
pleadings  in  similar  cases.  Though  de  injuria  sua  propria 
cannot  be  replied  as  to  the  title,  yet  it  may  be  replied  as  to 
the  force  and  other  wrongs.  {Lawes,  154.  157.) 

Spencer,  J.,  delivered  the  opinion  of  the  court.  It  is  essen- 
tial to  consider,  in  the  first  place,  the  rights  of  the  parties  in 
the  premises.  The  plaintiff  entered  under  Murray  Sf  Mum- 
ford,  and  also  by  the  permission  of  Green,  and  whilst  he  was 
in  possession.  Murray  8f  Mumford  appear  to  have  no  title  to 
the  lot,  for  none  is  shown.  Green  is  the  only  person  who  ap- 
pears to  have  had  any  interest  in  it,  and  that  is  a  possession 
for  nearly  ten  years.  As  against  all  but  the  rightful  owner, 
Chreen^s  possessory  interest  must  prevail.  By  the  deed  of  the 
7th  of  November,  1804,  the  defendant  became  clothed  with  all 
Green's  right,  of  whatsoever  kind  it  might  be ;  and,  by  the 
instrument  of  that  date,  Green  acknowledged  that  he  held  the 
improvements  sold  to  the  defendant,  and  promised  to  yield  up 
possession  to  the  defendant  on  the  1st  of  March  after.  Thus 
Green  virtually  became  the  tenant  of  the  defendant,  until  the 
first  of  March,  and,  after  that  day,  he  became  a  tenant  at  suf- 
ferance. (2  BL  Com.  150.)  Tenancy  at  sufferance  is  defined 
by  Blackstone  to  exist,  where  one  comes  into  possession  of  land, 
by  lawful  title,  but  keeps  it  afterwards,  without  any  title  at  all. 
In  the  present  case,  the  continuance  of  Green  in  possession,  af- 
ter his  sale  to  the  defendant,  under  an  agreement  to  yield  it  up 
on  a  precise  day,  brings  him  within  the  spirit  of  this  definition ; 
and  his  remaining  in,  after  the  1st  of  march,  was  without  any 
title,  and,  consequently,  he  must,  from  that  period,  be  regarded 
as  in  by  the  sufferance  of  the  defendant.  It  is  a  most  salutary 
principle,  that  a  person  holding  the  possession  of  lands  for  an- 
other,  cannot,  by  his  fraudulent  acts  in  derogation  of  the  rights 
of  *the  landlord,  change  or  control  those  rights.  It  is  evident 
in  this  case,  that  the  plaintiff  did  acquire  his  possession  by  the 
connivance  of  Green,  and  with  a  view,  on  the  part  of  both,  to 
defeat  the  defendant's  possessory  title,  acquired  at  an  anterior 
period,  for  a  valuable  consideration,  and  bona  fide.  It  is  also 
apparent  to  me,  that  the  plaintiff's  title,  under  iui^rray  fy  Mum- 
ford,  is  merely  colorable,  and  that  he,  in  fact,  gained  nothing 
from  them  ;  and  that  the  plaintiff  must  be  considered  as  having 
acquired  his  possession  under  Green.  Consequently,  he  stands 
precisely  in  his  place,  and  must  be  regarded  as  a  tenant  at 
sufferance,  since  he  entered  before  the  1st  of  March,  by  Greenes 
permission,  and  continued  in  after  Green's  right  to  the  posses- 
sion was  at  an  end.  If  this  view  of  the  sulyect  be  correct,  as 
it  appears  to  me  to  be,  then  the  case  of  Wildes  v.  CkmtiUon 
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(1  Jehn$.  CnseSj  123.)  ig  in  point.  It  Y/as,  in  that  can,  de» 
termined  by  this  court,  that  a  tenant  at  Buflerance  could  not 
maintain  trespass  against  his  landlord ;  for,  as  against  him,  ha 
has  no  legal  right  of  possession  on  which  to  found  the  action. 
If,  however,  the  plaintiff  is  not  to  be  regarded  as  a  tenant  at 
sufferance,  still  I  think  the  nonsuit  was  correct.  Trespass  is 
a  possessory  action,  founded  merely  on  the  possession,  and  it 
u  not  at  all  necessary  that  the  right  should  come  in  question. 
{fViUti^i  Rep.  221.)  If,  therefdre,  the  defendant  can  show 
himself  entitled  to  the  land  itself,  or  to  the  possession,  he  can- 
not be  renc^ered  responsible  to  a  person  having  neither  a  right 
to  the  land,  nor  to  the  possession.  In  this  case  it  cannot  be 
pretended,  that  the  plaintift*  has  any  right  or  interest  in  the 
land,  or  the  possession.  lie  has  certainly  nothing  more  than 
a  naJced  possession;  wheieas  the  defendant  is  clothed  with 
Greenes  title,  which  is  a  possessory  title  of  at  least  nearly  ten 
years'  standing.  It  may  be  laid  down  as  an  axiom,  that  no 
man  can  recover  upon  a  claim  of  right  to  property  against  aa- 
other,  whose  rights  to  the  subject  matter  are  superior  to  those 
of  the  person  so  claiming  damages  for  a  violation  of  his  sup- 
posed rights.  At  common  law,  and  prior  to  the  statutes  to  pre^ 
vent  forcible  entries,  wherever  a  right  of  entry  existed,  the  dis- 
seisee might  lawfully  regain  the  possession  *by  force.  {2Hatpk. 
c.  64.)  In  a  case,  bearing  analogy  to  the  present,  of  per- 

sonal property,  the  right  of  recaption  exists,  with  the  caution 
that  it  be  not  exercised  riotously,  or  b v  a  breach  of  the  peace ; 
for  should  these  accompany  the  act,  the  party  would  then  be 
answerable  criminally ;  but  the  riot  or  force  would  not  confer 
a  right  on  a  person  who  had  none,  nor  would  they  subject  the 
owner  of  the  chattel  to  a  restoration  of  it  to  one  who  was  not 
the  owner.    With  respect  to  real  property,  the  owner,  having 
a  right  of  entry,  may,  since  the  statutes,  enter  peaceably  upon 
one  who  is  in  possession  without  right,  by  the  very  terms  of 
those  statutes.  (3  Term  Rep.  292.   3  Bl.  Om.  174.)  If  the 
entry  in  such  case  be  with  a  strong  hand,  or  a  multitude  of 
people,  it  is  an  offence,  for  which  the  party  entering  must  an- 
swer criminally ;  but  it  would  be  an  absurdfty  to  say,  that  he 
must  also  be  responsible  in  damages,  as  for  an  injury  to  the 
person  who  has  no  right,  but  is  himself  a  wrong-doer,  in  con- 
sequence of  his  illegal  entry.     In  the  case  of  MDovgal  v. 
Sitcher  and  another,  (1  Johns.  Rep.  44.)  the  entry  was  con- 
sidered peaceable,  and  therefore  justifiable  on  the  part  of  the 
owner ;  but  Mr.  Justice  Livingston^  in  delivering  the  opinion 
of  the  court,  very  justly  observed,  that,  if  the  entry  had  been 
by  breach  of  the  peace,  the  defendants  might,  perhaps,  have 
been  indicted,  but  this  would  not  have  rendered  the  defend- 
ants trespassers  against  a  party  who  had  no  longer  any  inter- 
est in  the  locus  in  quo.    In  the  case  of  Tamiton  v.  Costar, 
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(7  Term  Rep.  481.)  the  defendant,  who  was  a  tenant  from 
year  to  year,  hekl  over,  after  proper  notice  to  quit,  and  the 
landlord  entered  upon  him.  Lord  Kenton  observed,  that  the 
case  was  too  plain  for  argument.  "  If,  indeed,"  said  his  lord- 
ship, '*  the  landlord  had  entered  with  a  strong  hand  to  dispos- 
sess the  tenant  by  force,  be  might  have  been  indicted  for  a 
forcible  entry ;  but  there  can  be  no  doubt  of  his  right  to  enter 
upon  the  land  at  the  expiration  of  the  term."  The  same  prin- 
ciple is  recognized  by  Runmngton  and  Dabon,  (Runningtonf 
60, 61 .  Dab.  c.  129.)  I  am  warranted,  therefore,  in  concluding, 
that,  though  the  statutes  of  forcible  entry  and  detainer  have  so 
lar  altered  the  common  law.,  as  to  render  persons  having  a  right 
of  entry,  indictable  as  for  breach  of  the  peace,  in  entering 
forcibly ;  *yet,  as  respects  the  civil  remedy,  it  remains  as  it 
was  before  the  passing  of  the  statutes;  and,  consequently, 
where  the  party  entering  has  a  right  to  the  possession,  he  can- 
not be  niade  answerable  in  damages  to  a  party  who  has  no 
light,  and  is  himself  a  tort-feasor.  If  other  considerations  were 
necessary  to  illustrate  the  correctness  of  this  position,  they 
would  be  found  by  a  reference  to  the  pleadings  in  actions  of 
trespass.  It  cannot,  I  think,  be  controverted,  that  if,  in  an 
action  of  trespass  quare  clausnm  fregity  the  defendant  shall 
piead  liberum  ienementum,  (9  tVent.  99.  101.  190.  124.  133. 
183.  101.)  the  plaintiff  must  either  traverse  the  title  set  up,  or, 
by  a  replication  admitting  the  source  of  the  derivative  title, 
state  a  title  in  himself  paramount  to  that  of  the  defendant ;  but 
in  no  case,  where  the  defendant  sets  up  a  title,  can  the  plaintiff 
reply  de  injuria  sua  propria  alone.  {Lawes,  154.)  If  the 
defence  set  up  be  matter  of  excuse,  as  contradistmguished 
from  matter  of  justification,  then  a  replication  de  itywria  sua 
propria  puts  the  excuse  in  issue,  {a) 
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a)  Plwnh  T.  JlfCrea,  12  Johns,  Rep.  491.  Strong  t.  Smithy  3  Caines's  Rep, 
i.  Hantun  ▼.  Bdes,  15  Mass.  Rep.  347.  C&gin  y.  BasseU,  S  Pick.  Rep.  350. 
^saU  T.  CUutUe,  7  Harr.  4^  Johns,  272.  When  the  plea  conswU  o£,  or  com- 
priset  matter  of  titU  or  interest  in  the  lan<),  or  the  eommmidment  of  another, 
or  authority  of  law^  or  authority  in  fact^  derived  from  the  opposite  partr, 
•r  matler  of  retard,  in  any  of  these  eases,  the  replication  de  ir^urta  is  generally 
improper ;  and  the  traverse  of  any  of  these  matters  should  he  in  the  common 
form,  that  ia,  in  the  words  of  the  allegation  traversed.  Steph,  on  Pleading,  904. 
(2i£  Am.  edit,)    To  a  plea  of  liberum  tenementum,  the  plaintiflT  cannot  reply  de 

S^  uria,  Slc.  Hjfott  v.  9Vood,  4  Johns.  Rep.  130.  See  1  ChiU.  Plead.  512.  (5<A  .^m. 
\82S.)  It  has  been  decided  in  Aeto  Hampshire,  that  where  the  defendant. 
in  sn  action  for  sssaalt  and  battery,  pleaded  son  assault  demesne,  and  the  plaintiff 
replied  de  injuria  sua,  Ae.,  upon  wkieh  issue  was  joined,  it  was  competent  for 
the  plaintiff  to  show,  that  the  assault  which  the  de&ndant  made  was  excessive. 
Curtis  V.  Carson,  2  Jtew  tiamp.  Rep.  530.  The  court,  however,  observed  that,  in 
vueh  a  case,  a  new  assignment  was  a  more  technical  and  proper  answer  to  a 
plea  of  son  assauU  demesne  than  a  replication  de  injuria.  See  also  Hannsn 
V.  Edlss,  15  Mass.  Rep,  347.  Where  the  plea  contains  matter  of  record, 
not  merely  inducement,  which  is  denied,  the  replication  should  not  be  ds 
iMuria,  but  nui  tid  resord.     1  ChiU.  PUad,  623.     See  Mm  ▼.  O0/W,  7  Cow. 
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If,  in  trespass,  the  plaintiff  might  admit  the  title,  and  go 
for  the  force,  there  would  be  found  some  precedent  of  such 
pleadings ;  and  the  want  of  such  a  precedent  is  a  strong  argu- 
ment against  the  plaintiff's  recovering,  in  the  present  case,  for 
acts  done  by  a  person  who  has  the  best  possessory  title. 

I  have  hitherto  considered  the  defendant  as  having  entered 
on  the  plaintiff's  possession  with  force.  The  facts  do  not  war- 
rant the  idea,  that  there  was  an  assault  and  battery  committed 
on  the  plaintiff,  but  this  act  surely  would  not  naturally  produce 
a  dispossession.  For  aught  I  see,  the  entry  was  peaceable; 
but  if  it  were  otherwise,  on  principle,  I  think  the  defendant 
has  done  no  wrong  to  the  plaintiff's  rights,  for  he  had  none. 
It  has  been  strongly  urged,  that  this  doctrine  tends  to  tumult 
and  violence,  which  the  law  ought  not  to  countenance ;  but 
suiRcient  restraints  will  be  found  in  the  remedy  by  indictment, 
and  in  the  liberality  with  which  jurors  will  give  damages  where 
a  wrong-doer  undertakes  to  enter  without  right.  In  one  point 
of  view,  the  doctrine  is  salutary,  inasmuch  as  it  will  lessen  the 
inducements,  afforded  ^by  legal  delays,  to  the  unjust  acquisi- 
tion of  the  possession  of  real  property.  But  with  arguments 
o&  inconvenienti,  the  court  has  no  concern,  if  the  law  is,  as  I 
think  it  to  be,  so  settled.  It  was  supposed,  that  the  decision 
of  this  court,  in  a  case  between  the  same  parties,  (3  Johns, 
Rep,  239.)  had,  in  effect,  decided  the  present  question ;  but, 
by  reference  to  that  case,  it  will  be  seen,  that  the  only  point 
there  was,  whether  it  was  proper  to  grant  a  new  trial  in  an 
action  for  an  assault  and  battery,  where,  at  all  events,  the 
damages  must  be  small.  The  court  do  say,  in  that  cafe,  that 
the  principle  stated  by  the  judge  was  incorrect ;  but,  admitting 
it  to  be  so  in  that  case,  it  is  a  non  sequitur^  that^  in  an  action 
for  a  redress  of  a  supposed  injury  to  the  property  itself,  it  would 
also  be  incorrect.  The  judge  there  stated,  that  a  party  having 
the  right  of  possession,  had  a  right  to  enter  on  the  party  in 
possession,  and  use  such  force  as  was  necessary  to  expel  him. 
Very  different  considerations  are  applicable  to  an  action  for  an 
assault  and  battery,  and  an  action  of  trespass  guare  clausum 
fregit.  In  an  action  for  the  personal  injury,  the  defendant, 
who  is  not  in  possession,  cannot  justify  an  entry  and  the  exer- 
cise of  personal  violence ;  but  in  an  action  for  an  injury  to  the 


Rep.  46.  Green  t.  Overin^ton^  16  Johns.  Rqt.  55.  There  are  also  many  caoet, 
in  which,  though  the  rephcation  d4  iniitria  might  not  be  objectionable  upoa 
demurrer,  still  it  would  be  improper  to  adopt  it ;  and  it  may  be  necessary ,  in  efiect, 
to  confess  and  avoid  the  plea,  as  in  the  case  of  assault  first  committed  by  the 
plaintiff,  which  he  can  justify ;  and  in  an  action  for  false  imprisonment,  where 
the  defendant  justifies  the  commitment  as  a  magistrate  for  a  bailable  oflTence,  in 
consequence  of  an  information  upon  oath,  the  pTaintiflT.  under  the  general  repli- 
cation de  injuria  suapropriaj  cannot  giye  eviaence  of  a  tender  and  refusal  of 
bail,  but  ought  to  reply  that  matter  specially.  1  ChiU.  Plead,  (5(A^m.  ed,  1836.) 
8  IK.  Black.  R^.  1165. 
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land  itself,  he  may  justify  the  force  as  respects  the  possession,     albant, 
In  every  point  of  view  in  which  this  case  can  be  considered,  I     ^^'  **®- 
remain  of  the  opinion,  that  the  nonsuit  was  right ;  and  such  is  ^"jlcxsoir^ 
the  opinion  of  the  court 


V. 
SCHOOHMA.- 


Rule  refused. 


•Jackson,  ex  dem.  Hardenbergh  and  others,  against     [  *  161 J 

Jacobus  Schoonmaker. 

* 

THIS  was  an  action  of  ejectment  for  land,  in  the  town  of  The  certificate 
Rochester,  in  the  county  of  ulster.  The  cause  was  tried  at  the  ^^}^  ^^  ®' 
last  Ulster  circuit,  before  Mf.  Justice  Van  Ness  and  a  special  menTdfa  dJcd, 
jury.     Eight  of  the  jurors  had  been  on  a  view  of  the  premises.  !*|5*"  ^^°'«  * 

Ine  plamtiti   gave  m  evidence  a  patent  to  Beekman  and  conclusive:  but 
others,  dated  25th  June,  1703,  called  the  Rochester  patent ;  and  ^^J^jj^' 
a  deed  from  Htnd.  RoseJcranSy  Jacob  De  TVitt,  and  Jacobus  m^y  cootest  its 
Wynkoop,  trustees  of  the  town  of  Rochester,  to  Leonard  Cole,  fo^^^Md  effSt 
senior,  dated  the  18th  November,  1714,  which  was  proved,  the  of  the  romuU 
12th  December,  1750,  before  a  judge  of  the  county,  by  the  P~®f-(«) 
acknowledgment  of  one  of  the  grantors,  and  by  his  oath  that 
the  other  grantors,  who  were  dead,  had  duly  executed  the  deed, 
as  trustees.     This  deed,  by  virtue  of  the  certificate  of  the  proof 
endorsed  thereon  by  the  judge,  was  recorded  on  the  same  day, 
in  the  county. 

The  defendant's  counsel  objected  to  the  admission  of  the 
deed  as  evidence,  because,  as  there  was  no  evidence  of  a  pos- 
session accompanying  the  deed,  it  could  not  be  received  as  an 
ancient  deed ;  and  also  offered  to  prove  that  Jacob  De  Witt, 
one  of  the  grantors  in  the  deed,  at  the  time  he  made  the  ac- 
knowledgment certified  on  the  deed,  by  virtue  of  which  it  was 
recorded,  was  non  compos  mentis ;  but  the  judge  rejected  the 
evidence,  and  admitted  the  deed  to  be  read  in  evidence.  The 
plaintiff  also  gave  in  evidence  a  deed  from  Leonard  Cole,  iun. 
the  son  and  heir  of  Leonard  Cole,  sen.  to  Jehosaphat  Dubois, 
dated  30th  October,  1751 ;  ihewWl  of  Jehosaphat  Dubois,  ddiied 
the  4th  September,  1757,  devising  his  estate  to  his  wife  for  life, 
with  remainder  to  his  three  daughters.     J.  Dubois  died  the  12th 


la)  Jack$en  v.  Perkuu,  t  Wend,  Rep.  908. 
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September,  1757,  and  his  wife  in  1792 :  one  of  the  daughtenj 
died  in  the  life-time  of  her  mother,  without  issue.  The  other 
•daughters,  who  are  lessors  of  the  plaintiff,  were  married  be- 
fore the  death  of  their  father,  and  have  so  coatkiued. 

From  the  opinion  delivered  by  the  court,  it  is  unnecessary 
to  state  the  rest  of  the  evidence  in  the  case,  or  to  detail  the 
numerous  facts  which  related  to  the  location  of  the  premises. 
On  the  motion  to.  set  aside  the  verdict,  several  points  were 
raised  by  the  counsel,  and  which,  on  the  argument  of  tlie  cause, 
were  discussed  at  length ;  but  it  is  requisite  only  to  state  the 
argument  on  .the  single  point,  as  to  the  conclusiveness  of  the 
proof  of  the  deed  to  L,eonard  Cole,  senior. 

£.  WiUiamSf  Rudd,  and  L,  Elmendorf,  for  the  defendant. 
The  proof  of  a  deed  before  a  judge,  is  prima  facie  evidence 
only.  It  would  be  extremely  dangerous  to  allow  these  certifi- 
cates of  acknowledgment,  or  proof  of  deeds  to  be  conclusive. 
It  is  well  known  that  many  certificates  of  the  proof  of  deeds 
for  lands  in  the  military  tract  have  been  forged.  The  (act  of 
the  proof  may  be  controverted,  and  the  facts  certified  may  also 
be  contested.  The  identity  of  the  grantor  may  be  disputed,  or 
his  infancy  may  be  shown.  The  judge  who  takes  the  proof 
acts  as  a  ministerial  officer,  and  ex  parte.  In  case  of  a^ne,  o^ 
other  conclusive  acknowledgment,  it  is  done  in  open  court,  and 
the  taking  of  it  is  b,  judicial  act,  and  matter  of  record. 

J.  TallmaJjge  and  Sudam,  contra.  The  judge  is  no  more  a 
ministerial  officer,  than  a  commissioner  to  take  the  acknowledg- 
ment of  a  fine.  Being  a  judicial  officer,  his  acts  are  to  be  con- 
sidered as  judicial.  Res  judicata  pro  veritaie  accipitur.  All  acts 
which  the  judge  certifies  as  done  by  himself,  must  be  consider- 
ed as  done,  and  being  a  matter  of  record  by  a  judge,  are  to  be 
deemed  conclusive.  Every  judicial  act  must  be  intended  to  be 
rightly  done.  Where  a^ne  is  once  acknowledged,  either  be- 
fore a  court,  or  commissioners,  no  averment  will  afterwards  be 
received  of  any  legal  disability  of  the  cognisor,  as  that  he  was 
an  idiot,  lunatic,  or  non  compos  mentis.  {Cruisers  Dig.  tit.  35. 
ch.  V.  s.  .33.  See  also  s.  6, 7,  8.  and  tit.  36.  ch.  viii.  s.  17,  18. 
2  Leo.  159.  Keble,480.  Dyer,  022.  4  Co.  124.  12  Co.  112.  124. 
1  Sid.  321.  10  Co.  42.  10  Co.  106.  Hob.  225.)  It  wruld  be 
extremely  inconvenient,  after  a  deed  has  been  recorded  •above 
50  years,  that  the  certificate  or  act  of  the  judge  should  be  im- 
peached, and  the  record  be  thereby  invaliaated. 

Per  Curiam*  The  acknowledgment  and  proof  of  deeds  is 
nfierely  for  the  purpose  of  recording  them,  and  is  not  conclusive 
on  the  opposite  party.  The  proof  or  acknowledgment  is, 
necessarily,  ex  parte ;  and  the  party  who  is  to  be  affected  by 
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the  deed,  ought,  at  any  time,  to  be  allowed  to  question  its 
validity,  and  the  force  and  effect  of  the  formal  proof.  To  con- 
sider the  certificate  of  the  judge  as  conclusive  on  this  subject, 
would  produce  manifest  injustice.  As  there  was  a  misdirection 
of  the  judge  in  refusing  the  evidence  offered  to  rebut  the  proof 
of  the  deed  to  Cole,  which  was  taken  in  1750,  we  think  there 
ought  to  be  a  new  trial  with  costs,  to  abide  the  event  of  the 
suit.  We  give  no  opinion  on  the  location  of  the  deed,  which 
has  been  so  much  contested. 

New  trial  granted,  (a) 

(^  8.  G.  2  J0hns,  R^,  230. 


ALBANY, 

Feb.  180D. 

Jacxsov 

V. 


Jackson,  ex  dem.  Winthrop,  against  Ingraham. 

THIS  was  an  action  of  ejectment  for  lands,  in  Chazy,  in  the 
county  of  Clinton.  A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court,  on  a  case  which  the  counsel 
were  several  hours  in  reading,  but  the  material  &cts  contained 
in  it,  are  as  follows :  At  the  trial,  the  plaintiff  produced  letters 
patent  from  the  colonial  government  of  the  province  of  Neto- 
York  to  Ekanak  Dean,  dated  the  11th  July,  1769,  for  a  tract 
erf*  land,  lvin|  on  the  west  side  oi  Lake  Champlain,  in  the  then 
county  of  ^T6any,  containing  13,500  acres;  and  also  for  an 
island  in  the  lake  called  Grand  Isle^  containing  16,500  acres. 
Under  th's  patent,  which  included  the  premises  in  question,  the 
lessor  of  the  plaintiff  ^derived  his  title.  The  premises  in  ques- 
tion are  situated  south  of  the  river  St*  Lawrenctj  and  of  the 
45th  degree  of  north  latitude.  It  was  admitted  that  the  lessor, 
in  1805,  had  sold  lands  within  this  patent,  to  several  persons, 
who  are  in  possession  under  such  sales. 

The  defendant  produced  a  grant  from  the  French  govern- 
ment in  Canada,  issued  by  Charles  Marquis  de  BeauKamois, 
and  Giles  Hjcquart,  at  Quebec,  the  1 1th  Aprils  1733,  to  Sieur 
Mcf^on  de  la  Gauehetiere,  a  captain  of  mariTies^  for  a  tract  of 
land,  two  leagues  in  front,  and  three  leagues  in  depth,  along 
Lake  Chammain,  be^nning  from  the  comer  of  the  seignory 
granted  to  ttie  Sieur  tean,  with  the  title  of  JFYe/and  Seignory, 
with  the  various  rights  annexed  to  such  seignorieSyOn  condition 
of  paying  homage  at  the  castle  of  St,  Louis,  at  Quebec,  &c.  &c. 
according  to  the  custom  of  Paris,  observed  in  the  same  prov- 
mce ;  and  reserving  mines,  minerals,  and  land  for  roads,  forts, 
Ac.    This  grant  was  ratified  the  8th  of  February ^  1735. 
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This  coart  will 
nol  lake  notice 
of  claims  to 
lands  wilbin  this 
state,  imder 
f  rants  made  by 
Uie  French  gov- 
ernment in  Can' 
ada,  prior  to  the 
treaty  between 
Great  Briiai^ 
and  France,  9 
1763.  Those 
claims,  being,  at 
most,  but  OQuit 
able,  and  afford- 

[*164] 

iii^  no  evidence 
or  a  legal  title, 
that  can  be  rec- 
ognized by  a 
court  of  law, 
which  looks  on- 
Iv  to  titles,  un- 
der patents  from 
this  state,  or  the 
former  colonial 
government  of 
the  province  of 
New-York,  It 
appears,  that 
those  Canadian 
claims  were 
pronounced  by 
the  colonial  as- 
sembly, in  1773, 
to  be  wholly  uo 
founded. 
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ALBANY,        The  defendant  also  produced  the  articles  of  capitulation  be- 

y^^^^^}^^  tween  General  Amherst,  commander  in  chief  of  the  British 

Jacxsoh      forces  in  North  America,  and  the  Marquis  de  VaudrtuU,  gov- 

.      ^*  ernor  and  lieutenant-general  of  Canada,  dated  at  Montreal,  the 

8th  September,  1760.     By  the  d7th  article  of  this  capitulation, 

the  lords  of  manors,  the  military  and  civil  officers,  in  town  and 

country,  are  preserved  in  the  entire  and  peaceable  property 

and  possession  of  all  their  goods,  estates,  and  effects,  movable, 

and  immovable ;  and  with  liberty  to  keep,  sell,  or  let  them  to 

the  French  or  English,  to  receive  the  produce  of  them  in  specie, 

bills  of  exchange,  or   otherwise,  whenever  they  shall  think 

proper  to  go  to  France,  paying  freight  according  to  the  2Gth 

article. 

By  the  fourth  article  of  the  treaty  of  Paris,  dated  the  10th 
February,  1763,  Canada,Bnd  all  its  dependencies, is  renounced 
by  the  king  of  JVa7u:e,  and  ceded  in  full  right  to  Great  Britain. 
Great  Britain,  on  her  part,  grants  to  the  inhabitants  of  Canada, 
the  free  enjoyment  of  their  reli^on,  and  that  the  subjects  of 
[  *  165]  the  king  oi  France  may  retire  *with  entire  freedom  and  safety, 
whenever  they  think  proper,  and  may  sell  their  estates,  pro- 
vided it  be  to  the  subjects  of  the  king  of  Great  Britain,  and 
may  emigrate  with  their  effects,  without  restraint,  except  for 
debts  and  crimes ;  and  the  period  of  such  emigration  is  limited 
to  18  months,  to  be  computed  from  the  day  of  the  exchange  oi 
the  ratification  of  the  treaty. 

The  plaintiff  then  produced  copies  from  the  minutes  of  the 
governor  and  council  of  New-  York,  at  a  court  held  at  Fort 
#  George,  in  the  city  of  New- York,  the  21st  October,  1768,  from 

which  it  appeared,  that  by  an  order  of  the  king  and  council,  on 
the  12th  August,  1768,  the  king  approved  and  confirmed  the 
agreement  between  Sir  Henry  Moore,  governor  of  New-York, 
and  the  commander  in  chief  of  the  province  of  Canada,  for  fix- 
ing the  division  line,  between  the  two  provinces,  at  the  45th 
degree  of  north  latitude,  conformable  to  the  limit  laid  down  by 
the  king's  proclamation  of  October,  1763,  "provided  that 
nothing  therein  contained,  should  extend  to  affect  his  majesty's 
new  subjects,  having  possessions  under  proper  titles,  or  those 
tracts  01  land  on  the  south  side  of  this  line,  the  dominion  of 
which  was  not  disputed,  on  the  part  of  the  crown  of  Great 
Britain ;  and  provided,  also,  that  the  determination  shall  not 
operate  wholly,  to  deprive  his  majesty's  new  subjects,  of  such 
concessions  on  the  south  side  of  the  said  line,  on  which  they 
may  have  made  actual  settlement  and  improvements,  although 
the  lands  may  have  been  disputed  by  the  crown  of  Great  Bnt^ 
ain;  but  that  such  possessors  shall  be  entitled  to  so  much  oi 
the  said  concessions,  as  shall  be  proportioned  to  the  improve- 
ments, at  the  rate  of  60  acres  for  every  3  acres  of  improve- 
ments, provided  they  shall  take  out  grants  for  the  same,  under 
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the  seal  of  the  province  of  Neto^Tarkt  subject  to  the  usual 
quit-rents ;  and  provided,  also,  that  the  grant  to  no  one  person 
shall  exceed  20,000  acres." 

By  order  of  the  governor  and  council  of  the  province  oi 
New-York^  made  the  14th  A%iguat^  1771,  it  was  ordered,  that  a 
proclamation  issue,  notifying  to  all  persons,  holding,  *or  laying 
claim^  under  titles  derived  from  tne  government  of  France^ 
while  in  possession  of  Canada^  to  any  lands  upon  Lake  Cham- 
plain,  northward  of  Crovm  Pointy  and  to  the  southward  of  the 
45th  degree  of  north  latitude,  to  transmit  to  the  secretary's 
office,  of  the  province,  within  three  months  from  the  date  ot 
the  order,  exemplifications  of  the  original  grants,  together  with 
satisfactory  evidence  of  the  situation  of  the  lands,  therein  men- 
tioned, and  of  the  solidity  of  the  titles  of  the  claimants  thereof, 
at  the  time  of  the  surrender  of  Canada  to  the  crown  of  Chreat 
Britain,  to  the  end,  that  the  government  of  the  province  might 
be  enabled  to  give  the  claims  under  such  French  grants,  the 
attention  they  should  appear  to  merit.  On  the  25th  August, 
1771,  the  governor  of  New-Tork  wrote  to  the  commander  in 
chief  in  Canada,  enclosing  a  copy  of  his  proclamation,  made 
pursuant  to  the  order  of  the  council  of  the  13th  of  the  same 
month. 

It  also  appeared  from  the  minutes  of  the  council,  that  in 
December,  1771,  the  commander  in  chief  of  the  province  of 
Canada  transmitted  to  the  governor  of  the  province  of  New^ 
York,  abstracts  taken  from  uie  public  register,  deposited  with 
the  secretary  of  the  province  of  Canada,  which  were  closely 
searched,  containing  the  grantees'  names,  those  of  the  new 
proprietors,  the  dates  of  the  grants,  and  of  their  ratifications, 
those  granted  en  s^eneurie,  and  those  en  ruture,  (in  socage,) 
and  copies  of  the  Irench  king's  edicts  and  declarations,  rela- 
tive to  grants  of  lands  which  had  the  form  of  law.  From  these 
it  appeared  that  the  governor  and  intendant,  or  in  case  of 
their  death  or  absence,  those  who  executed  their  offices,  had 
the  power  of  granting  lands,  to  be  ratified  by  the  king  in 
twelve  months,  and  were  the  sole  judges,  in  case  of  a  reunion 
to  the  royal  demesne,  where  the  grantors  had  not  complied 
with  the  conditions  of  their  grants,  which  reunion,  however, 
did  not  take .  place  until  after  a  hearing  upon  legal  process, 
issued  at  the  instance  of  the  king's  attorney-general.  A  sen- 
tence of  reunion  of  several  grants,  made  on  Jaake  Champlain, 
by  Governor  Beauhamois,  and  the  intendant,  Hoc^uart,  dated 
the  *10th  May,  1741,  appeared  among  the  papers,  m  the  regis- 
ter office,  but  no  complete  reunion  of  grants  of  lands  in  that 
part,  subsequent  to  that  period. 

On  the  6th  of  January,  1772,  a  committee  appointed  by  the 
governor  and  council  of  the  province  of  New-York,  and  to 
whom  was  referred  the  papers  relative  to  the  French  claims  to 
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lands  on  Lake  C%amjp2atn,  presented  their  report,  (a)  in  which 
they  express  their  opinion,  that  the  governor  *inignt  issue  par 
tents  for  the  lands  southward  of  Croim  Point,  and  to  lands 

(a)  The  report  of  the  committee  is  m  foUowv:  "  That  soon  after  his  majestj 
was  pleasedi  W  his  rojal  proclamation  of  the  7th  October,  1763,  to  declare  tlie 
45th  degree  of  northern  latitude  to  be  the  boundary  between  this  and  the  proT 
ince  of  Que^,  divers  tracts  of  land  were  granted/under  the  great  seal  or  this 
province,  to  the  northward  of  Crown  Ftnnt^  on  both  sides  the  Lake  Ckamplain, 
and  chiefly  to  the  reduced  officers  and  soldiers,  claiming  his  majesty's  bounty, 
graciously  promised  by  that  proclamation ;  that  Sir  Henry  Moore,  and  M.  Carl" 
tonythe  governors  of  tKe  two  provinces,  fixed  the  place  or  latitude  of  45,  by  ac- 
tual observation,  near  the  noith  end  of  the  lake,  in  the  month  of  September, 
1767 ;  and  that  on  the  12th  of  August,  17C8,  his  majesty  was  pleased  to  declare 
his  i4>probation  in  priv]f  council,  and  to  direct  in  favor  of  his  new  Canadian 
subjects,  that  nothmg  in  the  order  of  that  date  contained,  should  afiect  the 
property  of  such  as  had  possessions,  under  proper  titles  of  lands,  on  the  south 
side  of  the  line,  the  dominion  of  which  was  not  disputed  on  the  part  of  the 
crown  of. Great  Britain;  and  that  the  said  determination  should  not  operate 
wholly,  to  deprive  them  of  such  conoeanons,  on  the  south  side  of  the  said  line, 
wherein  they  had  mode  actual  settlements  and  improvements,  although  the  said 
line  miffht  nave  been  disputed  by  the  crown  of  Cheat  Britain ;  but  that  they 
should  be  entitled  to  so  much  of  the  said  concessions  as  should  be  proportionate 
to  their  improvements,  at  the  rate  of  fifty  acres  for  every  three  tnat  were  im- 
proved, with  proviso  that  grants  should  be  sued  out,  under  the  seal  of  .Veto- 
York,  subject  to  the  usual  quit-rents,  and  that  a  grant  to  one  person  should  not 
exceed  20,000  acres.  The  committee  have  examined  the  council  books,  and 
cannot  discover  that  the  government  of  Quebec  ever  gave  the  least  intimation 
to  this  province,  of  any  fVencA  grants  upon  Lake  Champlain,  neither  before  nor 
after  the  said  order  of  August,  17o8,  until  excited  thereunto  by  your  excellency's 
late  proclamation ;  nor  is  there  any  entry  to  be  found  of  any  notification  of  such 
claim,  by  private  persons,  nor  even  of  any  application  for  any  grant,  or  confirm- 
ation, under  this  government,  for  lands  granted  in  Canada,  before  the  surrender 
of  that  country.  The  committee  therefore  conceive  that  it  was  a  natural  and 
reasonable  presumption,  either  that  there  was  no  such  French  grants,  or  that  the 
grantees,  and  their  assigns,  considered  them  as  invalid,  and  perhaps  forfeited  to 
Uie  Fren^  crown,  before  tne  conquest,  or  that  they  declined  the  acceptance  of 
British  confirmations,  subject  to  quit>rents,  and  new  patent  charges,  intending 
to  set  them  up  as  sufficient,  under  the  articles  of  capitulation,  in  the  courts  of 
law,  upon  the  supposition  that  thev  were  within  the  ancient  dominions  of  the 
crown  of  France;  and  agreeably  thereto,  this  government  began  again  to  grant 
lands  in  that  quarter,  and  continued  the  practice,  until  your  excellency  was 
pleased  to  communicate  to  the  council  his  majesty's  50th  instruction,  prohibiting 
patents  for  lands,  to  the  northward  of  Croten  Point,  claimed  under  French  titles ; 
and  if  tlie  late  grants  of  this  province  are  detrimental  to  these  claimants,  tho 
committee  are  of  opinion,  that  the  blame  lolls  upon  themselves,  as  it  is  owing 
to  their  neglecting  to  give  the  information,  naturally  to  be  expected,  if  they  in- 
tended to  submit  to,  and  take  advantage  of,  the  royal  order  of^  the  12th  August, 
1768.  The  committee  observe,  that  among  the  papers  now  transmitted  from 
Qtidfee,  there  are  no  French  concessions  and  ratifications  of  any  of  the  lands 
mentioned  in  the  list  of  those  said  to  be  granted  en  roture,  nor  for  several  of 
these  on  the  list  seigneuries,  besides  those  specified  in  Mr.  Cramache*s  letter,  to 
your  excellency  -,  nor  is  there  a  single  petition  sent,  or  preferred  by  either  of 


tion,  concerning  the  validity  of  the  French  claims  in  ttie  articles  both  of  quit- 
rents  and  escheats,  their  pretensions  extending  not  only  to  a  vast  quantity  of 
land,  but  to  lands  the  more  valuable  for  their  contiguity  to  the  forts  and  passes, 
and  the  navigable  waters  of  the  lake;  and  from  the  whole  we  conjecture,  that 
this  conduct  is  owing  to  their  adopting  an  opinion,  which  deserves  a  serious 
attention,  to  wit :  That  the  lands  they  chum  are  situated  to  the  northward  of 
the  ancient  British  claim,  and  that  consequently  they  can  maintain  a  title  under 
the  surrender,  without  the  aid  of  the  crown,  and  ftee  fhmi  the  usual  reserva- 
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oorihward  of  that  fort,  not  within  the  French  grants,  as  not 
within  the  50th  article  of  the  *royal  instructions  of  the  24th 
July,  1771,  (a)  and  that  for  all   lands  northward  of  Crovm 

tioos,  restrictions,  conditions,  and  ouit-rents.  With  respect,  therefore,  to  the 
lands  southward  of  Croion  Point ^  ana  to  those  to  the  northward  of  that  fort,  not 
withia  the  limits  of  the  French  mnts,  we  are  of  opmion  that  your  excellency 
DMy  issue  patents  for  them,  as  lands  to  which  the  50th  article  of  the  royal  in- 
structions nss  clearly  no  relation.  Nor  do  we  think  that  article  ought  to  be 
considered  to  prohibit  the  grant  of  those  tracts,  to  which  no  French  concessions 
or  ratifications  appear  to  he  transmitted  from  Quebec,  nor  any  excuse  assigned 
for  not  laying  them  before  this  government,  pursuant  to  the  late  proclamation, 
it  being  very  plain  from  the  instruction,  that  it  was  intended  to  restrain  only 
new  patents  ror  lands,  before  claimed  by  titles  derived  from  the  French  king, 
and  prior  to  the  surrender  of  Cattadaf  and  as  clear  that  it  wss  an  indispensabte 
duty  of  all  such  claimants,  in  joatice  to  the  crown,  to  give  due  notice  of  their 
claims.  But  in  due  deference  to  his  majesty's  authority,  we  advise,  as  to  the 
lands  northward  of  Crown  Pointy  and  included  b^  the  concessions  and  ratifications 
lately  notified  to  this  government,  that  all  petitions  for  them  or  any  part  of  them 
be  sent  home,  together  with  copies  of  the  French  grants,  for  his  majesty's  royal 
consideration.  Several  points  of  inquiry  will  arise  upon  those  grants,  concern- 
ing which  the  committee  choose  not  to  decide,  on  account  m  their  singular 
importance  and  delicacy :  let  Whether  a  title,  if  sood  under  the  French  goy- 
emment,  will,  by  the  surrender,  be  valid  by  our  laws,  without  the  royal  con- 
firmation ;  or  in  other  words,  wnether  the  capitulation  gives  more  to  the  French 
grantors,  than  an  equitable  right  to  be  prefisrred  before  othem,  in  the  application 
KNT  a  new  grant.  2d.  Whether  those  lands  were  not  forfeited  to  the  crown  of 
/Vance,  by  the  conditions  in  the  grants,  before  the  surrender,  and  so  became 
tfiereby  transferred  to  his  majesty,  Sec.  3d.  Whether  they  were  not  within  the 
ancient  British  claim,  and  consequently  never  grantahle  by  the  crown  of  iVoiies. 
And  upon  this  last  question,  the  committee  beg  leave  to  remark,  that  the  Brit- 
iah  claim  of  dominion,  before  the  last  war,  extended  to  the  southerly  bank  of 
the  river  St.  Lnwrencey  and  by  treaty,  to  all  the  country  of  the  six  nations  in 
particular,  of  which  the  controverted  grants  are  a  part ;  and  we  find,  that  so 
early  as  the  third  of  September,  1696,  a  patent  did  pass  to  Godfrey  DtUiue,  under 
the  seal  of  this  province,  for  lands,  including  some  of  those  now  claimed  under 
the  Ommdian  grants,  greatly  to  the  north^mrd  of  Crown  PoitUy  of  which  the 
French  were  not  possessed,  till  near  forty  years  afterwards,  to  wit,  about  the 
year  1731 ;  and  wnether  it  is  imputable  to  a  consciousness  in  the  Fren^  of 
their  want  of  title,  or  to  any  other  cause,  the  committee  cannot  help  observing 
to  your  excellency,  that,  in  fact,  veiy  few  settlements,  or  improvements,  were 
Ibrmed  upon  any  of  those  Canadian  grants,  except  about  the  Fretuh  forts,  at  or 
since  the  conclusion  of  the  last  peace ;  the  country  near  Lake  Champlain,  but 
for  the  late  settlements  under  this  colony,  being,  in  general,  in  a  wild  and  un* 
cultivated  state ;  and  as  it  may  be  of  essential  moment  to  the  reduced  officers 
and  soldiers,  and  othen  who  have  seated  themselves  in  that  district,  that  his 
majesty  be  tally  informed  of  the  numerous  patents  that  have  passed  the  seal  of 
this  colony,  since  the  acquisition  of  Canada^  we  recommend  it  to  your  excellen* 
cy,  to  order  the  surveyor-general  to  frame  a  m^»,  exhibiting  the  French  grants 
and  English  patents,  to  the  northward  of  Croton  Point,  to  be  laid  before  his 
majesty,  with  all  convenient  speed,  with  a  list  of  the  patentees,  and  an  account 
of  the  quantity  of  land  contained  in  their  patents,  and  the  quit-rents  they  aie 
chargeable  with ;  and  for  the  security  and  satisfaction  of  the  Froich  grantees, 
we  also  advise,  Uiat,  in  the  interim,  the  sevepd  papers  referred  to  us,  be  fileo 
in  the  secretary's  omce,  and  a  copy  of  this  report,  and  the  order  to  be  made 
thereon,  transmitted  to  the  commander  in  chief^of  Quebec." 

^)  This  article  of  the  instructions  of  the  king  and  council  is  as  follows  • 
"  Whereas  sundj^'  persons,  proprietors  under  titles  derived  from  the  crown  of 
Firance,  when  that  crown  was  in  possession  of  Canada,  of  lanos  on  that  part 
of  Lake  Chan^ain  now  lying  within  our  province  of  Aeio-  York,  have  humbly 
represented  unto  us,  that  several  parcels  of  the  said  lands  so  claimed,  have  al- 
ready been  granted  to  other  persons  by  letten  patent,  under  the  seal  or  our  said 
provmce  of  JVeio-  York,  and  have,  therefore,  humbly  prayed,  that  a  proceeding  so 
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Pointy  and  included  by  concessions  and  ratifications, 
to  the  governlnent  of  *JVeto-  Yark^  the  petitions  and  all  pa- 
pers should  be  sent  home  to  the  king  and  council,  ibr  their 
consideration. 

It  appeared,  also,  that  by  a  declaration,  or  arret  of  the  king 
of  ^rafu;e,  dated  the  1 9th  October y  1676,  sent  to  the  goYemor 
and  intendant  of  Canada^  that  all  grants  for  lands  were  to  be 
laid  before  the  king  for  his  confinnation,  within  one  year  from 
their  date,  and  in  case  of  failure,  they  are  declared  tpto  facto 
void ;  and  that  all  grants  of  lands  were  to  be  on  the  condition 
of  clearing  the  land  in  six  years,  and  on  failure  of  the  condi- 
tion, the  grants  to  be  null  and  void ;  and  all  grants  are  directs 
ed  to  be  made  contiguous  to  and  adjoining  each  other :  and 
by  the  arret$  of  the  king  and  council,  dated  the  6th  Jidyj  1711, 
and  the  15th  Marchj  173S,  all  lands  granted  en  seignturiej  or 
en  roturcy  on  condition  of  clearing  and  settling  them,  and 
which  were  not  cleared  and  settled  within  one  year  from  the 
publication  of  the  arret,  are  declared  to  be  reunited  to  the 
crown.  By  an  arret  of  the  king,  dated  the  17th  Ju/y,  1743, 
the  governor  and  intendant  of  Canada  and  New  France  were 
directed  to  cause  all  the  grants  of  lands  forfeited  to  be  re- 
united ;  and  the  rules  were  particularly  laid  down,  by  which 
the  proceedings,  in  cases  of  the  reunion  of  grants,  were  to  be 
regulated. 

It  appeared,  also,  that  at  a  superior  council,  held  at  the  cas- 
tle of  St.  Louis  J  in  ^uebec^  the  10th  of  May,  1741,  at  the  in- 
stance of  the  attorney-general,  proceedings  were  had  in  regard 
to  various  giants,  alleged  to  be  forfeited  to  the  crown ;  and 
the  court  pronounced  judgment  of  reunion,  amongst  others, 
for  the  lands  granted,  on  the  11th  Aprils  1133,  to  Im  Oatiche- 
tiere. 

The  plaintiff  also  produced  a  copy  of  a  conveyance,  dated 
14th  SeptenAery  1726,  from  the  sachems  of  the  five  nations, 
confirming  and  ratifying  the  surrender  of  all  their  *lands  to 
the  king  of  Great  Britain^  made  the  19th  JtiZy,  1701,  to  be 

Erotected  and  defended  for  the  use  of  the  five  nations,  their 
eirs  and  successors;  a  copy  of  a  paper,  filed  in  the  secretary's 
office,  endorsed  1688,  purporting  to  be  a  report  of  certain 
commissioners  of  the  king  of  Ei^landy  by  which  it  appears, 

prejudicial  to  their  rights  and  pretensions,  may  receive  our  royal  disapproba- 
tion :  and  whereas  it  appears  ooth  just  and  equitable,  that  the  claims  of  per* 
sons,  under  such  titles  as  aforesaid,  should  not  be  afSected  without  the  fuiiesl 
examination  thereof :  It  u  therefore  our  will  and  pleasure,  and  you  are  thereby 
directed,  and  reqiured  in  no  case  to  make  any  grants  of  lands,  so  claimed  as 
aforesaid  upon  Lalu  Champlamf  to  the  northward  of  Crown  Paintf  within  the 
proTince  or  Jfew-  Yorkf  until  the  petitions  and  proposals  for  jgrants  of  any  part 
or  parts  of  such  lands  shall  have  been  transmitted  fo  one  ofour  principal  sec- 
retaries, of  state,  in  order  to  be  laid  before  us,  and  until  our  approbation  thereof 
shall  hare  been  signified  to  you,  our  said  goremor,  or  to  the  eommaader  in 
diief  of  our  sud  province,  fbr  the  time  being." 
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that  his  majesty  had  coofiidered  the  five  natioBs  as  his  subjects, 
pursuant  to  a  voluntary  submission  by  them  to  the  crown  of 
JE^kmdf  made  the  30th  Jufy^  1684,  before  the  governor  of 
Virginia^  and  Netp-  York,  and  was  determined  to  protect  them 
as  his  subjects  against  the  French. 

Several  other  papers  were  produced,  to  show  the  submission 
of  the  five  nations  to  the  English  government,  and  the  protec- 
tion afforded  them,  and  also  the  opposition  made  by  the  govern- 
ors of  the  JEkigliih  colonies,  to  the  encroachments  of  the 
Freneky  and  particularly  to  the  building  of  the  fort  at  Cnnon 
Poinif  and  on  Lake  Champlain. 

The  defendant  also  produced  the  following  papers :  a  cer- 
tificate of  a  survey,  maide,  the  31st  February^  1766,  by  one  P. 
jr.  Labro$$e,  one  of  the  royal  surveyors  of  Canada^  appointed 
by  the  governor  of  Montreal^  the  20th  June,  1764,  at  the  re- 
quest o?  one  FrancU  Mackay^  in  which  he  states,  that  he  sur- 
veyed the  manor,  accompanied  by  Mackay^  and  run  the  lines 
which  are  described  \  a  permission  in  writing  from  Mackay^  to 
one  Francis  L.  Maide,  dated  the  3d  NoDember,  1775,  to  go  on 
and  take  possession  of  a  farm  in  the  seignory  of  La  Gaucbe-^ 
Herey  on  the  west  side  of  Lake  Champlain;  a  grant  dated  the 
15th  January^  1744,  from  the  French  governor,  and  intendant 
of  Canada^  to  the  Siewr  Estebe,  of  the  seignory  heretofore 
granted  to  La  Gaucketiere,  captain  in  the  infantry,  which  is 
stated  as  having  been  reunited  to  his  majesty's  domains,  by 
the  decree  of  the  10th  Mcniy  1741 ;  a  ratification  or  confirma- 
tion of  the  same  grant  Xo'Esiebey  by  the  king  oi Francej  dated 
at  Versailles,  the  25th  of  March,  1745;  a  copy  of  a  convey- 
ance, dated  the  22d  December,  1757,  from  Esiebe  to  Marie 
Dehreuil  de  Pontbriant,  bishop  of  Quebec,  his  heirs  and  assigns, 
of  the  smne  seignory  or  manor,  and  which,  amonff  *other 
things,  was  afterwards  devised  by  the  said  Marie  DdfreuU  de 
PontiyrioHt,  to  M.  Etienne  de  Montgolfier,  superior  of  the  semi- 
nary of  <S^.  Shdpice,  who,  on  the  27th  January j  1768,  executed 
a  formal  renunciation  in  writii^,  of  the  same  seignory  or 
manor,  in  favor  of  the  heirs  of  M.  De  Pontbriant,  lord  bishop, 
&c. — a  copy  of  a  certificate  from  Montgolfiery  dated  16th 
May,  1768,  in  which  he  certifies,  that  he  claims  no  right  or 
title  to  the  said  seignory,  and  a  letter  from  him  to  JFrancif 
Maekay,  in  which  he  says,  he  sends  him  a  quit-claim  of  all  his 
right  to  the  said  seignory,  by  virtue  of  the  will  of  the  bishop 
De  Pontbriant,  which  he  wishes  him  to  consider  as  gratuitous, 
and  to  enjoy  the  same,  &c. 

It  was  admitted,  that  in  1804,  Jonathan  Sdiieffiin,  under 
whom  the  defendant  claimed,  had  made  leases  to  several  per- 
sons in  possession,  in  which  was  a  proviso,  that  in  case  of  any 
ccmtroversy,  as  to  the  right  or  title  of  ShieJUn,  to  the  manor  of 
La  Oauchetiere,  the  lessees  were  to  have  no  recourse  against 
him  for  damages,  &c. 
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SeTeral  witnessefi  were  produced  on  the  part  of  the  defend- 
ant, who  testified  that  they  went  into  possession  of  parcels  of 
land,  within  the  seignory  or  manor  of  La  Gauchetiert^  by  per- 
mission of  Mackay^  in  1763,  and  in  1774,  and  continued  in 
possession  until  the  American  war,  when  they  left  their  pos- 
sessions, and  returned  again  in  1784;  but  they  paid  no  rent  to 
any  person,  while  in  possession. 

J.  Emott,  for  the  plaintiff.  1 .  The  lessor  claims  under  the 
patent  from  the  province  of  New-York  to  Dean,  in.  1769.  It 
is  admitted,  that  the  premises  in  question  lie  within  the  boun- 
daries of  that  patent ;  it  follows,  that  the  plaintiff  must  re- 
cover, unless  the  defendant  can  show  that  the  grant  to  Dean  is 
inoperative.  This  he  has  attempted  to  do,  by  setting  up  two 
grants  from  the  French  Canadian  government,  one  to  De  la 
Oauchetierey  in  April,  1733,  and  the  other  to  the  Siettr  Estebe, 
in  January,  1744.  The  act  of  reunion,  by  the  government  of 
Canada,  in  May,  1741,  ^confirmed  by  the  arret  of  the  king  of 
France,  has  annulled  the  grant  to  De  la  Gauchetiere.  As 
there  can  be  no  doubt  of  the  reunion  of  this  grant,  from  the 
documents  produced,  and  that  it  was  done  according  to  the 
laws  of  France  or  the  royal  edicts,  it  is  presumed  that  the  first 
ground  of  defence  must  be  abandoned. 

2.  It  is  well  known  that  about  the  year  1731,  the  JPVendk,  in 
Canada  and  Louisiana,  commenced  a  system  of  encroach- 
ments on  the  English  colonies  in  America,  for  the  purpose  of 
confining  the  English  to  a  narrow  limit  of  territory  along  the 
sea-coast,  and  to  connect  the  French  colonies  together,  so  as 
to  surround  the  English  on  the  west.  In  the  same  year,  the 
French  took  possession  of  Crown  Point,  and  from  that  time, 
until  the  peace  of  1763,  made  grants  on  both  sides  of  lake 
Champlain  and  the  river  Chambly,  comprehending  all  the  lands 
on  both  sides  of  the  lake  and  river.  All  these  grants,  it  will 
be  contended  on  the  part  of  the  defendant,  are  protected  by 
the  capitulation  of  Montreal,  in  1760,  and  the  treaty  of  peace 
in  1763.  The  extent  of  the  country  comprehended  in  these 
grants  renders  the  cause  of  great  importance,  and  will  excuse 
the  counsel  for  the  plaintiff  for  taking  a  wider  field  of  ar- 
gument. 

We  contend,  that  by  a  just  construction  of  the  capitulation 
of  Montreal,  and  the  treaty,  they  do  not  extend  to  the  premises 
in  question. 

The  37th  article  of  the  capitulation  of  Montreal  declares, 
that  the  inhabitants  of  Canada  shall  preserve  the  property  and 
possession  of  their  goods,  or  estates,  movable  or  immovable. 
This  article  can  apply  only  to  the  country  of  which  the  Frendi 
were  then  possessed,  and  which  they  surrendered  by  that  capitu- 
lation. It  cannot  extend  to  the  country  which  they  may  have 
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possessed  at  any  time  before,  and  which  they  called  Canada. 
The  history  of  this  country  shows,  that  at  some  periods  the 
French  advanced  on  the  tlnfflish  colonies,  and,  at  others,  the 
English  colonists  gained  on  the  French;  and  capitulations  be- 
tween the  two  colonial  governments  have  been  made  at  differ- 
ent times.  In  the  year  1759,  the  English  had  made  consider- 
able advances  *on  the  French^  in  various  quarters,  and  had 
gained  possession  of  all  the  country  on  lake  Champlain^  as  far 
as  the  Isle  aux  Naix,  which  is  beyond  the  45th  degree  of  north 
latitude.  The  English  were  then  in  actual  possession  of  the 
country  comprehending  the  premises  in  question,  for  twelve 
months  prior  to  the  capitulation  of  MantreaL 

But  preliminary  conventions  made  between  belligerents, 
relative  to  the  territories  of  each,  are  subject  to  the  final  and 
more  solemn  stipulations  of  the  definitive  treaty  of  peace.  By 
the  4th  article  of  the  treaty  of  Parisj  the  king  of  France  ceded 
to  the  king  of  Great  Britain  the  whole  of  Canada^  in  full 
sovereignty.  The  latter  stipulates,  that  the  subjects  oi  France y 
in  Canada^  may  retire,  and  for  that  purpose  may  sell  their  es- 
tates to  British  subjects.  The  right  to  emigrate  is  limited, 
however,  to  18  months,  and  the  treaty  secured  only  a  right  to 
sell,  in  case  the  French  emigrated  within  18  months.  In  every 
other  respect,  the  property  of  the  people  of  Canada  be- 
longed to  the  king  of  Oreat  Britain^  to  be  disposed  of  ac- 
cording to  the  laws  and  usages  of  nations.  As  m  the  present 
case,  there  was  no  emigration  or  sale  within  the  18  months, 
the  property  in  question  is  not  protected  by  the  treaty  of 
Paris. 

Then,  if  the  grant  has  any  efiect,  it  must  be  under  the  law 
of  nations.  Now,  by  a  simple  conquest,  ratified  by  a  treaty 
of  peace,  the  possessors  of  the  conquered  country  are  all  at 
the  mercy  of  the  conqueror.  It  is  true,  that  according  to  the 
general  usage  of  nations,  the  p6ssessor  of  property,  in  a  con- 
quered country,  on  consenting  to  become  a  subject  to  the  new 
government,  acquires  an  imperfect  rif|ht  to  his  property.  It 
IS,  however,  in  the  discretion  of  the  victor,  to  recognize  this 
right  or  not.  In  the  present  case,  there  has  been  no  recogni- 
tion of  these  French  grants,  on  the  part  of  the  British  gov- 
ernment. On  the  contrary,  it  appears  from  the  acts  and  pro- 
ceedings of  the  colonial  government  of  Neto-TorJe,  that  these 
grants  were  not  allowed ;  and  that  by  the  grant  to  Dean,  the 
property  in  question  was  considered  as  a  part  of  the  domains 
of  the  English  crown. 

*3.  But  admitting  that  the  capitulation  of  Montreal  is  oper- 
ative, and  comprehended  the  property  in  question ;  still,  after 
the  conquest  and  cession,  the  possessor  of  the  French  grant 
could  retain  nothing  more  than  an  equitable  or  presumptive  right 
to  a  confirmatory  grant  from  the  British  government.  It  never 
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can  be  supposed  that  the  FreiuA  possessor  was  to  hoM  his 
lands,  according  to  the  terms  of  the  original  grant,  a  tenure  so 
different  from  those  of  England.  It  was  a  tenure  en  seimeurie^ 
somewhat  analogous  to  the  ancient  EngUsh  tenure  tn  cAto- 
airy.  The  holder  was  to  pay  faith  and  homagCf  at  the  castle 
of  St.  Limisy  in  ^xubeCy  and  all  other  dues,  according  to  the 
custom  of  Paris.  He  was  invested  with  the  power  of  holding 
courts  of  justice;  and  hy  the  arrtts  of  the  French  king,  he 
could  not  transfer  his  seignory,  and  was  bound  to  grant  his 
lands  at  a  reasonable  ground-rent.  By  the  construction  of  the 
capitulation  and  treaty,  for  which  I  contend,  the  property  is 
so  far  saved,  that  the  grantee  has  a  prior  and  equitable  claim 
to  a  confirmatory  grant  from  the  new  government.  That  this 
is  the  just  construction,  is  evident  from  the  opinions  of  the 
council  of  the  colony  of  New-  York^  expressed  at  various  times, 
and  from  the  practice  in  similar  cases. 

By  the  3d  article  of  the  capitulati<m  between  the  Dutch 
governor  of  Neto-YorJc  and  the  English  deputies,  by  which  the 
former  surrendered  the  possession  of  Nero-Netherlands,  in 
Augustf  1664,  it  was  stipulated,  that ''  all  the  Dutch  people 
should  continue  free  denizens,  and  enjoy  their  lands,  houses, 
and  goods  wheresoever  they  were  in  the  country,  and  dispose 
of  them  as  they  pleased ;''  \SmitK*s  Hist.  N.  T.  Cary^s  ed. 
32.^  yet  we  find,  that  tlie  first  act  of  NicoUs,  the  new  governor 
unaer  the  duke  of  Tork^  was  to  issue  grants  of  confirmation 
to  the  Dutch  patentees.  {Rid.  37.) 

4.  But  we  contend  fiirther,  that  an  act  of  reunion  of  the 
grant  to  Estebe,  is  to  be  presumed.  The  grant  to  Estebe  was 
in  1744.  It  is  evident,  from  the  tenor  of  these  grants,  that  the 
great  object  was  to  have  the  lands  settled,  as  the  strength  and 
safety  of  the  colony  depended  on  the  increase  of  settlements. 
There  is  no  evidence  of  any  settlement  attempted  *on  the  land 
comprised  within  the  grant,  until  after  the  treaty  in  1763,  nor 
any  survey  thereof  made.  It  is  certain  that  there  had  been,  long 
before,  a  breach  of  the  conditions  on  which  the  grant  was  made. 

[He  then  went  into  a  minute  examination  of  all  the  facts 
and  circumstances  of  the  case,  from  which  an  act  of  reunion 
was  to  be  presumed.] 

Should  it  be  said,  that  if  there  was  an  act  of  reunion,  the 
record  might  be  produced ;  it  may  be  answered,  that  since 
the  date  of  the  grant,  there  have  been  three  wars  in  Canada, 
and  it  is  probable,  that  the  records  have  been  lost  by  some  oj 
the  many  casualties  incident  to  a  state  of  war.  It  woukl  be 
for  the  interest  of  the  French  subjects  to  destroy  these  rec- 
ords ;  and  before,  or  at  the  time  of  the  treaty  of  peace,  the; 
were  probably  suppressed  by  them. 

Again,  as  the  king  of  Great  Britain,  by  the  cession  in  1763, 
acquired  all  the  rights  of  the  croum  of  France,  and  the  grant 
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had  become  forfeited  by  the  non-peiibrmance  of  ffae  condition, 
it  reverted  to  the  crown,  and  belonged  to  the  king  of  Englmdy 
without  any  office  found.  (Stephen  v.  Potter^  Oro.  Car.  100.) 

5.  The  lands  for  which  the  ffrant  to  Estebe  was  issued,  are 
not  within  the  capitulation  (A  Montreal^  and  the  treaty  of 
1763,  because  they  were  not  only  within  the  territory  claimed 
by  the  English^  but  actually  a  part  of  the  province  of  New- 
lorky  at  the  time  the  grant  was  made.  The  English  line  or 
claim  extended  beyond  the  lands  in  controversy  ;  and  it  will 
be  sufficient,  for  the  purpose  of  this  aigument,  if  it  shall  ap- 
pear that  there  was  a  controversy  existing,  at  the  time,  between 
the  English  and  French^  as  to  the  northern  boundary  of  the 
province  of  JVcw-  Yorky  and  that  the  former  extended  it  beyond 
the  lands  in  question.  When,  therefore,  the  English  govern- 
ment, by  the  treaty  of  1763,  agreed  to  protect  the  property  of 
French  subjects  in  Canada^  it  must  be  understood  to  extend  to 
grants  in  Canada^  according  to  the  English  acceptation  of  the 
limits  of  that  province,  and  this  must  oe  decided  by  the  J^ng*- 
Ksh  courts.  The  Dutch ,  as  early  as  the  year  1649,  claimed 
the  country  as  *iar  north  as  the  St.  Lawrence  or  Canada  river. 
(Smith's  Hist.  16.)  In  the  duke  of  York's  sub-grant,  in  1664, 
the  river  Canada  is  assumed  as  the  north  line  of  the  patent. 
In  1696,  the  English  government  granted  to  one  DeUius^  lands 
situated  beyond  Crovm  Point.  Again,  the  English  claimed 
the  sovereignty  over  the  five  nations,  who  were  regarded  as 
subjects  to  Great  Britain^  and  their  territory  as  the  domains 
of  the  crown.  {Smith's  Hist.  67.)  That  the  claim  was  known 
to  the  French^  is  ascertained  by  the  protest  and  speech  of  Gov- 
emor  Dongan^  in  1686  and  1687.  {*S'mtM,64.)  It  was  solemn- 
ly recognized  by  the  French  themselves,  m  the  treaty  of  Utredtt^ 
March  31,  1713,  {Smith,  150.)  and  the  treaty  of  Aix  la 
Chapelky  ixr  1748. 

The  feet  of  the  establishment  of  the  sovereignty  of  the 
British  over  this  territory  is  proved  by  the  history  of  die  tifmes. 
After  the  surrender  of  the  Dutdi^  in  1644^  Carteret  had  an 
interview  with  the  chiefi  of  the  five  nations,  and  entered  into 
a  league  of  fi-iendship  with  them,  which  continued  uninter- 
rupted for  many  years.  {Smith,  35.)  In  July,  1701,  a  grant 
was  made  by  the  five  nations  to  the  crown  of  a  vast  tract  of 
land,  {Smith,  113.)  comprehending  the  territories  at  the  west 
end  of  lake  Erie,  and  the  north  side  of  that  lake  and  lake  On- 
tario ;  and  in  1726,  those  nations,  by  a  solemn  treaty  made 
with  governor  Burnet,  surrendered  their  whole  country,  south 
of  the  lakes,  to  the  British  crown,  to  be  held  for  their  use, 
and  confirmed  the  prior  cession  of  1701.  {Smith,  186,  187.) 
By  these  treaties  of  cession,  these  hidian  nations  acknowL- 
edged  the  British  king  as  their  sovereign  and  protector,  and  the 
British  considered  them  as  subjects  of  the  crown,  and  protect* 
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ed  them,  on  all  occasions,  against  their  enemies.  That  the 
lands  in  controversy  are  comprehended  in  the  country  possess- 
ed by  the  five  nations,  is  an  undoubted  historic  fact.  {Jeffers. 
NotcM  an  Virg.  App,  note  5.  Smithes  Hist  56.  151.)  The  com- 
mittee of  the  council  of  the  province  of  New-Yarkj  as  appears 
from  the  records  referred  to  in  the  case,  considered  it,  in  1772, 
as  a  fact  not  requiring  any  proof ;' and  it  is  within  our  own 
recollection,  that  these  claims  extended  over  all  the  north  part 
of  this  state,  and  have  been  extinguished  by  government. 

*But  it  may,  perhaps,  be  said,  in  support  of  the  French 
grants,  that  they  were  made  while  the  French  were  in  actual 
possession  of  the  country  by  conquest  But  such  a  possession, 
according  to  the  law  of  nations,  gives  no  right.  (2  Ruth.  Jbut. 
461.  B.  2.  ch.  9.  sect.  7.)  No  right  can  be  acquired  by  a 
wrongful  possession,  unless  it  be  afterwards  acquiesced  in,  or 
conceded  by  the  true  owner. 

Van  Vechten  and  Woodworth,  contra.  1.  The  defendant 
claims  under  the  grant  to  Estebe.  It  is  said,  on  the  other  side, 
Uiat  a  resumption  of  this  grant,  by  the  crown  of  France^  is  to 
be  presumed.  We  contend,  that  no  act  of  reunion  ever  took 
place,  nor  is  there,  in  the  case,  sufficient  evidence  to  warrant 
such  a  presumption.  The  survey  of  MacTcie  is  wholly  incon- 
sistent with  the  idea,  that  the  grant  had  been  resumed.  That 
survey,  too,  was  made  by  a  royal  surveyor,  who  lyould  not 
have  undertaken  the  survey,  had  the  grant  been  extinguished 
by  an  act  of  reunion.  Again,  the  act  of  reunion  was  to  be 
made  in  a  particular  manner,  with  the  forms  and  solemnities 
of  a  judicial  act ;  as  in  our  law  a  grant  must  be  avoided  by  an 
act  as  solemn  and  notorious  as  the  grant  itself.  There  must 
be  some  record  of  such  a  proceeding ;  but  no  record  of  any 
act  of  reunion  has  been  produced,  except  of  the  grant  to  La 
Oauchetiere.  Want  of  possession  by  the  grantee,  or  the  per- 
sons claiming  under  him,  does  not  afford  sufficient  ground  for 
the  presumption,  that  the  grant  has  been  resumed.  Inunedi- 
ate  and  successive  wars  in  the  country  sufficiently  account 
for  the  want  of  possession.  The  premises  lay  on  the  frontiers, 
exposed  to  the  incursions  of  the  belligerent  parties.  This  sit- 
uation would  afford  an  adequate  excuse  for  not  performing  the 
condition  of  the  grant,  by  making  a  settlement,  and  it  is  fair 
to  presume  that  such  an  excuse  was  received  by  the  Frendi 
government.  One  Lafomber  went  on  the  land  in  1763,  and 
persons  of  the  name  of  6oude  and  Swarte  settled  there  be- 
fore the  French  war.  La  Monte  took  possession  in  1774,  and, 
though  interrupted  by  the  subsequent  war,  he  resumed  his 
possession  in  1784. 

''^In  December,  1757,  but  three  years  before  the  capitulation 
of  Montreal^  Estebe  conveyed  the  tract  of  land  in  question  to 
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ihe  bishop  of  Queiec,  with  warranty ;  and  it  is  not  probable 
that  he  would  have  executed  such  a  deed  to  such  a  person,  if 
the  land  had  been  resumed  by  the  crown.  These  convey- 
ances  were  executed  before  public  notaries,  and  were  matters 
of  record.  It  is  sufficient,  if  the  defendant  can  show  a  title 
out  of  the  lessor ;  but  he  has  shown  a  title  derived  from  the 
grantee.  Manigolfiery  in  1768,  made  a  formal  renunciation, 
or  release,  in  favor  of  the  heirs  of  the  bishop  of  Quebec, 
Mackie  claimed  as  one  of  the  heirs,  and  was  admitted  to  be 
an  heir  by  the  release  of  Montgolfier.  From  that  period, 
Mackie^  and  the  persons  under  him,  have  claimed  the  land, 
and  exercised  acts  of  ownership  over  it.  Though  the  patent 
to  Dean  was  granted  in  1769,  there  is  no  proof  of  any  posses 
sion  under  it. 

It  may  be  objected,  that  the  lease  to  La  Monte  was  of  lands 
in  the  seignory  of  La  Gauchetierej  which  had  .been  resumed; 
but  this  was  merely  a  name  of  description,  the  JSrst  grant  hav- 
ing been  made  to  La  Gauchetiere. 

2.  The  title  of  UEstebe  was  protected  by  the  capitulation 
of  Montreal^  and  the  treaty  of  1763.  The  estates  of  the 
French  inhabitants  were  preserved,  and  they  had  a  right  to 
sell.  The  power  to  emigrate  was  limited  to  eighteen  months 
after  the  treaty,  but  not  the  power  to  sell,  which  was  unre- 
strained, except  that  the  sale  was  to  be  made  to  British  sub- 
jects. By  the  modern  law  of  nations,  individuals  in  confquer- 
ed  countries  are  secured  in  their  rights  of  property.  ( Vattel, 
575. 1.  3.  c.  13.  %  200.)  By  the  acts  and  declaration  erf*  the  Brit- 
ish government,  the  line  drawn  from  the  45th  degree  of  north 
latitude  was  not  to  affect  the  king's  new  subjects  holding  titles 
to  lands  south  of  that  line ;  and  it  was  provided,  that  actual 
settlers  should  have  50  acres  of  land  for  3  acres  improved. 
By  the  treaty  of  1763,  the  French  king  merely  renounced  his 
right  of  sovereignty  over  Canada ;  the  French  who  chose  to 
remain  subjects  of  Cheat  Britain^  retained  all  their  rights  of 
property.  Those  who  held  legal  titles  under  the  French  gov- 
ernment, and  were  entitled  to  retain  possession  ^'of  their  lands, 
would  continue  to  have  a  right  to  hold  them  to  the  same  ex- 
tent, under  the  English  government.  The  act  of  parliament, 
of  14  Oeo.  III.  c.  33.  though  relative  to  the  province  of  Can- 
adcy  shows  the  sense  given  by  the  British  government  to  the 
treaty  of  1763,  which  was  to  secure  the  ri^its  of  property  to 
all  the  inhabitants  of  the  country,  who  took  the  oath  of  alle- 
giance to  the  crown  of  Great  Britain.  The  only  inquiry  of 
the  new  government  would  be,  whether  the  grants  were  valid 
at  the  time  of  the  surrender  by  France,  The  conduct  of  gov- 
ernor NicoU,  in  confirming  the  Dutch  grants,  has  been  men- 
tioned ;  but  that  may  have  been  for  the  purpose  of  raising 
money,  and  not  because  such  confirmatory  grants  were  abso- 
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lately  necessary.  Again,  it  is  said,  that  the  patent  to  Demj 
connected'  with  the  treaty,  is  sabstantiaHy  a  resamption  of  die 
Frefkch  grant;  but  if  the  treaty  confirmed  and  vested  the 
rights  under  those  grants,  they  could  not  be  again  diTested  by 
any  acts  of  the  English  colonial  govemmoit.  The  want  of 
notice  of  these  grants  cannot  be  objected,  as  the  English  gov- 
ernment was  in  possession  of  all  the  records.  Again,  it  is 
not  necessary  for  the  defendant  to  prove,  that  the  conditions 
of  the  royal  grant  were  performed.  Dean  has  no  right  to  de- 
mand such  proof.  It  belongs  only  to  the  crown,  or  those  in- 
vested with  the  royal  prerogative,  to  inqufare  into  the  perform- 
ance of  the  conditions  of  Sie  grants.  The  English  govern- 
ment might  enforce  the  performance  in  any  manner  it  thought 
equitable. 

3.  The  property,  at  the  time  of  the  grant  to  Estebe^  was 
within  the  boundary  of  ^e  province  of  Canada.  The  F^rendt 
were  the  first  possessors  of  this  country.  (^Chalm.  Pol.  Anr 
naU,  80.  82.  568.  585.  Smith,  43.)  In  1638,  the  country 
north  of  Albany  was  called  by  the  Duichf  Terra  incognita. 
(Smithy  16.)  In  1674,  New  France  was  taken  by  the  English, 
In  1678,  Governor  Andross  speaks  of  the  lakes  as  the  north- 
ern boundary  of  New- York.  In  1668,  New  France  was  re- 
stored by  the  English,  without  any  specification  of  its  limits. 
In  1672,  New^York  was  retaken  by  the  Dutch,  who  claimed 
the  country  ten  miles  north  of  the  Hudson  *river.  (CAoIm. 
Polit.  Annals,  579.)  The  French  held  the  country  by  right 
of  prior  discovery,  and  by  right  of  conquest.  Their  rights 
were  acquiesced  in  by  the  Indians,  and  the  limits  of  Canada, 
as  fixed  by  the  French,  were  recognized  by  the  English  in 
their  treaties.  The  five  nations  did  not  reside  within  two  hun- 
dred miles  of  the  premises  in  question.  If  they  had  been 
driven  from  their  lands  by  the  French,  their  surrender  and 
submission  to  the  English  could  not  transfer  territory  of  which 
they  were  dispossessed.  Besides,  this  subjection  was  very 
equivocal,  and,  at  best,  merely  nominal.  By  the  treaty  of 
neutrality  in  1686,  the  seventh  article  of  the  ireeXy  oi  Ryswick, 
in  1677,  the  second  article  of  the  treaty  of  Madrid,  in  1721, 
and  the  second  article  of  the  treaty  of  Seville,  in  1729,  France 
was  confirmed  in  all  her  territories  and  possessions,  which  she 
held,  by  discovery  or  conquest,  in  America.  (Chalm.  Treor- 
ties,)  The  fort  of  Crown  Point  was  erected  by  the  French,  in 
1731.  In  1732,  the  governor  and  council  of  the  province  of 
New^York  inquired  of  the  Indian  commissioners,  to  whom  the 
lands  at  Grown  Point  belonged  ;  to  the  five  nations,  the  river 
Indians,  or  the  French  J  This  rfiows,  that  t*be  English  did  not 
consider  themselves  as  the  proprietors  of  this  part  of  the  coua^ 
try.  In  1757,  the  northern  limits  of  the  province  of  New- 
York  were  wholly  undefined.  By  the  map  of  Eoansj  pub« 
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Mdied  m  175S,  tiie  Hi^lM  daimed  their  ncnrthem  boundary 
no  furtberthan  Otter  OreeJc.  The  very  name  of  Lake  Chamr 
phin  Bhowi  its  Frendi  m'igin.  The  grant  to  DeJUua  was  va* 
emted,  witiioiit  ever  having  been  carried  into  effect.  Under 
the  law  of  nations,  a  possesBion  acquired  by  conquest,  or  first 
discovery,  is  a  rightfiii  possession.  The  Frtnch  exercised  acts 
of  ownership  over  the  whole  country  to  which  their  claim 
extended.  They  built  forts,  and  began  settlements.  These 
weiB  conquered  and  restored,  at  different  times,  and  no  pre- 
cise Une  was  drawn  between  the  English  and  French  prov- 
inces. The  line  of  jurisdiction  established  in  1768,  between 
Canada  and  New^  larky  incontestably  proves,  that  the  re- 
spective limits  of  those  provinces  was  not  before  well  ascer- 
tained. In  establishing  the  line  at  the  45th  degree  of  *north 
latitude,  provision  is  made  that  it  shall  not  affect  private 
rights,  acquired  under  the  French  government,  prior  to  that 
period. 

Emotty  in  reply,  after  making  a  few  observations,  was  stopped 
by  the  court. 

Per  Curiam.  This  court  cannot  take  notice  of  any  title  to 
land  not  derived  from  our  own  government,  and  verified  by  a 
patent  under  the  great  seal  of  the  state,  or  the  province  of 
rfew-Tork,  Whether  claimants  to  lands  within  this  state, 
founded  on  French  grants,  might  not  have  had  an  equitable 
daim  on  the  government,  under  the  capitulation  of  Montreal^ 
in  1760,  or  the  treaty  of  1763,  is  a  question,  with  which  this 
court  has  no  concern.  Such  a  claim  might  have  been  present- 
ed and  urged  to  the  government,  but  it  does  not  afford  that 
evidence  of  legal  title  which  can  be  recognized  by  this  court. 
We  can  look  no  further  than  to  the  titles  derived  under  our 
own  grants.  This  has  been  the  uniform  sense  of  our  courts, 
firom  the  first  establishment  of  the  English  government  in  the 
colony  of  New-York. 

The  claim  set  up  in  this  case,  under  the  French  grant,  is 
not  a  new  pretension.  These  claims  were  a  subject  of  discus- 
sion with  the  government,  before  the  American  revolution, 
though  this,  pemaps,  is  the  first  instance  in  which  it  has  been 
attempted,  in  a  court  of  law,  to  enforce  the  claim,  in  opposi- 
tion to  a  grant  under  the  great  seal  of  the  state.  In  the  year 
1773,  the  colonial  assembly  published  an  elaborate  vindication 
of  the  grants  made  under  the  seal  of  the  province  of  New- 
York  J  up  to  the  Canadian  line,  '^  uport  the  principle  of  original 
right,  treaty  and  cession,  law  and  justice,  equity  and  policy.' 
They  declared,  that  the  Canadicen  claims  to  lands  soutn  of  the 
45th  degree  of  north  latitude,  were  '^  extravagant  and  desti- 
tute of  all  foundation."     But  we  do  not  think  it  necessary  to 
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ALBANY,     look  into  the  equity  or  merits  of  the  claim.     It  ii  safficieirt 

Feb.  1809.     here,  that  it  does  not  a{^>ear  in  the  shape  of  a  le^  title.    The 

jACKsoir      statement  published  by  the  colonial  legislature  is  referred  to, 

V.  principally,  to  show  *their  opinion,  at  that  early  day,  on  the 

r  f^rpQ  1  Qu^^^ioii  f  tund  it  appears,  that,  by  an  order  of  the  privy  coun- 

L     ^^  J  cil  in  Englandj  of  the  12th  August,  1768,  (set  forth  in  the 

statement,)  no  Canadian  claim  to  lands  south  of  the  45th  de* 

gree  of  north  latitude  was  to  operate,  unless  such  claim  was 

consummated  and  confirmed  by  a  grant,  ^*  under  the  seal  of 

New-TorJc,'' 

We  are,  therefore,  of  opinion,  that  the  plaintiff  must  have 
judgment 

Judgment  for  the  plaintiff. 
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Clark  against  Barlow. 


THIS  was  an  action  of  covenant  for  non-payment  of  reni^  Intertst  is  al- 
and the  only  question  submitted  to  the  court  was,  whether  the  ^uon^of 'cov? 
plaintiff  was  entitled  to  recover  interest  on  a  rent,  being  a  nant,fora  oer- 
specific  sum,  payable  in  money,  reii'^d"w- 

able  in  money. 

Per  Curiam.  We  are  of  opinion,  that  in  an  action  of 
covenant  brought  to  recover  a  sum  certain,  due  for  rent,  and 
payable  in  money,  the  plaintiff  is  entitled  to  recover  the 
interest. 


FoDEN  and  Slater  against  R.  Sharp,  who  is 

impleaded  with  J.  Sharp. 

SEDGJVICKy  for  the  defendants,  moved  to  set  aside  the  Where  a  bm 
verdict,  taken  by  de&ult  in  this  cause,  for  irregularity,  and  SL??I*1!!°??  j! 

I  t  •  iiiii*  !•*'«  arawn  in  Anr- 

.   also  on  the  merits,  and  asked  whether  it  was  to  be  heard  as  a  land,  and  pav- 
non-enumerated  motion.  f^'S  J?*®'*'  *"• 

mt  •  1       I     ^    •  111  nolaer  can  re- 

The  court  said,  that  it  must  come  on  to  be  heard  as  an  coveron\y5per 
enumerated  motion.  *^^'    ^^'^ 

*It  appeared  that  the  declaration  contained  several  counts,  [  *  ^^  ] 
for  goods  sold  and  delivered,  and  on  a  bill  of  exchange,  drawn  Jf^l  biiu?'^ 
by  the  plaintiffs  at  Manchester,  in  England,  (payable,  to  them-  change,  in  a 
selves,  or  order,)  on  the  defendants,  and  accepted  by  them,  to  cannS^objwuo 
be  paid  at  a  mercantile  house  in  London,  John  Sharp,  one  of  »  protest  for 
the  defendants,  and  partner  of  Robert  Sharp,  the  other  defend-  !hS"?r^'^Tnot 
ant,  was  in  England,  and  accepted  the  bill  there,  and  a  de-  «i»te  i^at  a  de- 
mand  of  payment  was  made  here  on  Robert  Sharp,  who  alleged  ST  hfm  "iL™***** 


rson- 


that  he  did  not  know  on  what  account  the  bill  was  drawn,  nor  a."y5  iiis  suffi- 
did  it  appear  that  the  bill  had  ever  been  presented  to  the  de-  8tS,thatpa5^ 
fendants,  at  the  house  in  London,  where  it  was  made  payable,  ™«n\  ^a«  «fe- 

'  r   .r  J   maudcd  at  the 

house  or  place 

where  the  bill  wras  accepted,  to  be  paid,  (a) 

A  motion  to  set  aside  a  verdict  for  irregularity,  and  also  on  the  meritt,  is  an  enumerated  mntioo. 

(a)  ir«le»a  ▼.  P«m  SntaMnI,  17  JohtM.  lUf,  9tt« 
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and  that  the  first  knowledge  he  had  of  the  bill,  was  an  appli- 
cation here  for  the  payment  of  it. 

On  taking  the  inquest  in  the  cause,  the  only  evidence  offer- 
ed to  the  jury  was  the  bill  of  exchange,  and  a  protest  made  in 
London,  for  non-payment.  The  protest  stated,  that  the  de- 
mand of  payment  was  made  of  a  clerk  of  the  house  where  the 
bill  was  payable,  according  to  the  acceptance ;  but  did  not 
mention  that  any  demand  had  been  made  of  the  defendants. 
The  jury,  in  assessing  the  damages,  allowed  interest  at  the 
rate  of  7  per  cent, 

Harison,  for  the  plaintiff. 

Per  Curiam.  The  holder  of  a  bill  of  exchange  need  not 
show  a  demand  of  payment  of  the  acceptor^  any  more  than  of 
the  maker  of  a  note.  It  is  the  business  of  the  acceptor  to 
show,  that  he  was  ready,  at  the  day  and  place  appointed,  but 
that  no  one  came  to  receive  the  money,  and  that  he  was  al- 
ways ready,  afterwards,  to  pay.  In  Smith  v.  Delaffmtainef 
{Bayley,  78.  note  a.)  it  was  so  decided.  The  bill  having 

been  drawn  in  England,  and  made  payable  there,  the  plaintiffs 
were  entitled  to  5  per  cent,  interest  only.  A  sum  must,  there- 
fore, be  deducted  from  the  verdict,  equal  to  the  difference 
between  5  and  7  per  cent,  interest.  The  residue  of  the  mo- 
tion must  be  denied,  and  the  plaintiffs  are  to  pav  the  costs 
of  the  application. 
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^Flack  and  Flack  against  Eager  and  another, 

Soil,  &c. 

GOLDy  in  behalf  of  the  defttidftBtsr  in  this  cause-,  moved  Where  bail 
that  the  proceedings  in  the  cause  should  be  set  aside,  and  aj^p'jllll^^^ 
an  exoneretur  entered  on  the  bail-piece,  in  the  original  cause.  ^^^  "^^i^^ 

The  defendants  were  sued  as  bail  to  the  sheriff  in  an  action  p^^andaAer^ 
brought  by  the  plaintiffs  against  one  Denniston.    They  be-  TJ^ti?*******" 
cane  special  bail  in  the  Cause,  and  the  tiail-pieee  was  filed  in  wiu^aoTfai^ 
the  clerk's  office  on  the  SOth  Nbvembefy  1807.     Art  excepium  UficationbrbaU,. 
Was^  entered  on  the  bailnpiece  Without  date,  notice  of  which  ^d  Stained  a 
was  given  on  the  9th  December'.  1807.    A  declaration  was  Jwi|jm«»»»>i'^M 
filed,  de  bene  e$se,  in  the  same  suit,  on  the  8th  January^  1808,  to  a  waiver*^ 
and  a  nde  to  plead 'entered.     The  defendants  did  not  attempt  ^^''  "|°J^  ^^ 
to  justify,  nor  was  any  other  bail  substituted  in  the  cause.  p^Ueedagakst 
On  the  5th  Julyy  1808,  a  deftolt  was  entered,  on  which  an  !^J^'''*^^^ 
interlocutory  judgment  was  .entered,  on  the  5th  Augtuty  1808.  NofonmSnoUce 
A  final  judgment  was  obtained,  and  the  same  signed  and  dock-  ^.^  waiver  of 
eted,  on  the  2d  September ^  1808.    To  recover  the  amount  of  ,iJ^.*  "*****" 
this  judgment,  the  present  suit  was  brought  against  the  de- 
fendants, as  the  bail  of  Denimton,  who  had  become  insolvent, 
and  was  in  prison,  in  Philadelphia.    It  appeared,  that  the  ex- 
ception entered  on  the  bail-piece  had  never  been  erased,  nor 
had  any  notice  been  given  to  the  defendants,  that  it  had  been 
waived  by  the  plaintiffs.    Humphrey  v.  Leite  (4  Burr.  2107.) 
was  cited. 

Eknrif'y  for  the  plaintiff^; 

Per  Curiam.  The  defendants  were  entitled  to  make  this 
application  at  any  time ;  and  they  have  applied,  as  soon'  as 
they  were  called  on,  as  bail.  The  case  of  Humphrey  vJ 
Leiie  (4  Burr.  2107.)  is  in  poi^t.  There  has  been  a  wcdver 
of  bail  in  this  case,  and  no  forhial  notice  of  the  wkivfer**  was 
necessary.    The  motion  must  be  grstnted,  with  costs. 

Rule  granted. 
Vol.  IV.  21*  161 
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*G£NET  against  Mitchell. 

Wbm  the  Mb-  RUSSEL,  in  behair  of  the  plaintiff;  moved  for  a  struck 
ipe»"^<wof  a  jury  in  this  cause.  It  was  an  action  for  a  libel ;  and  the  pub- 
mote^lttSM!  lication  related  to  the  conduct  of  the  plaintiff*  while  he  waa  a 
tio»,udUioarh  miQister  of  the  French  republic  to  the  United  &ate$. 


coodiiei    of    . 

^j«g  ""JJJJ^      Van  Schaick,  contra. 

but    win    haa 

iMicbeenniper.  p^,.  Curiam.  This  case  does  not  come  within  the  scope  of 
juty  '^r^  those  cases  in  which  special  juries  have  been  allowed,  where 
official  characters  were  libeled.  Though  questions  of  law  maf 
be  involved,  yet  they  can  no  more  be  decided  by  a  special, 
than  by  a  common,  jury.  The  subject  matter  of  the  libel,  in 
this  case,  is  a  remote  transaction,  having  taken  place  fifteen 
years  ago,  and  the  cause  does  not  appear  to  be  of  that  "  im- 
portance," as  to  require  the  extension  of  the  rules  that  have 
Deen  established  relative  to  struck  juries. 

Rule  refused. 


Jackson,  ex  dem.  Carr,  against  Green. 

Wberaaiewa      THIS  was  an  action  of  ejectment  for  land  in  the  town  o 
Indabo^exe^  Ber/iw,  in  the  county  of  Rensselaer,    The  cause  was  tried 
catad   ai   the  before  Mr.  Justice  Yates,  at  the  Rensselaer  circuit,  in  October 

iaiM        time.  {^^ 

Chat  the  ani(^-      The  plaintiff*  produced  and  proved  a  lease  of  the  premises 
toScIU?a°drtIt  ^^^^  Stephen  Van  Rensselaer  to  Josiah  Godfrey,  dated  the 
due  to  the  as-  29th  December ^  1790,  for  the  term  of  sixty  years.     An  assign 
Jg^JJi^   to  ^^^^  ^^^  endorsed  on  the  lease  from   Godfrey  to  Increase 
ie.as«i(ii     the  Green,  dated  the  6th  April,  1805:  Another  assignment  was 

b«r"on'*w-  ^'3<^  ^n^^^"®d>  ^f  ^^^  same  date,  from  Increase  Green  to  the 
ment    of   the  defendant',  and  an  assignment,  dated  th^  8th  April,  1805 
to^f  T^^  ^^^^  ^^^  defendant,  of  the  lease,  and  all  his  interest  in  the 
hfid  to  be  a  premises,  to  Carr,  the  lessor.    The  defendant  was  proved  to 
SaT^S*  moS?  ^  '^^  possession  of  the  premises. 

[  *  187  1  ^-^  '^'^^  ^^^^  ^^^  lessor  of  the  plaintiff*  to  the  defendant 

mot  waa  en-  was  proved  and  read  in  evidence,  dated  the  8th  April,  1805 
toqou 'befbra  ^^  which  there  was  a  condition,  reciting  the  assignment  of  the 
brittginr  an  ae-  lease  firom  the  defendant  to  the  lessor,  for  securing  the  pay 
ISii    awSt  ™®"*  ^^  *^  dollars,  one  half  on  the  1st  day  of  February  fol 
ai».  lowingi  and  the  other  half  on  the  Ist  February,  1807,  with 
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interest;  and  that,  if  the  defendant  should  pay  the  money  at 
the  times  specified,  and  the  lessor  should  lawfully  transfer  the 
lease  and  premises  back  to  the  defendant,  then  the  bond  was 
to  be  void,  <bc.  Tt  was  contended,  that  the  assignment  and 
bond  was  a  conveyance,  in  the  nature  of  a  mortgage,  and 
that  the  defendant  was  entitled  to  six  months'  notice  to  quit, 
before  bringing  the  action ;  and  the  defendant  moved  for  a 
nonsuit.  But,  by  direction  of  the  judge,  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the  court,  on  the 
question  whether  the  defendant  was  entitled  to  a  notice  tc 
quit 

Pan  Vechten^  for  the  plaintiff. 

Foot,  contra. 

Per  Curiam.  The  assignment  is,  of  itself,  absolute,  in 
form ;  but  from  the  bond  which  accompanies  it,  it  appears  to 
have  been  made,  by  way  of  mortgage,  and  can  have  no  greater 
or  other  effect  than  a  mortgage.  It  is,  therefore,  within  the 
case  of  Jackson,  ex  dem.  Bentony  v.  Lavgheady  and  the  de- 
fendant is  entitled  to  a  notice  to  quit  The  verdict  must  be 
set  aside,  and  a  nonsuit  entered. 


ALBANT, 

Feb.  1809. 

Jacksov 

V. 

Gbbsv. 


Judgment  of  nonsuit 
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ALBANY, 

Fab.  1809. 


*9ptt  agamt  Pi;7£4Son* 

Where  a  jodc-  ON]  tb^  5tb  Septemk^,  1P07,  th^  defiendapt,  in  error  k^cov* 
toSd'^i*  t^  erod  «gaiiwt  th«  plaintiff  in  eirpr^  a^  surviving^  partner  of  ^ 
jusUees' Coan,  Hpyt  tf  Tom,  a  jy (i|gmieDt  in  the  Ji^tioes'  Court,  in  N^to^Yorkf' 
ca  ^ch^'^i  fi>r^l3  doUaj:»,  ana  which  wa^  removed  to  this  court  by^cer^io- 
etriioran  wBt  rori.  On  the  9th  of  Septernber^  the  plaintiff  in  error  was  ta^en 
wSrt^Md  iS  ^^  *  ^^*  *^'  "sued  out  of  the  Justices'  Court,  and,  being  in 
defeD(iuit,bcbf  custody,  he  obtained  a  cerHoraH^  returnable  in  thi?  c^uit  in 
j?*iL  Si^oSJi  NavembeTy  1807,  and  thereupon  moved  the  court  below,  to  be 
below,  paid  the  discharged  from  the  execution,  but  the  court  refu^^d  to  dis- 
cSSi^  ud  ^  charge  him ;  on  which  he  paid  the  amount  of  the  execution  to 
discharged,  and  the  olerk  of  the  court  beloWf  and  took  his  receipt  for  the  same. 
j^^^bei^  This,  was  done  by  the  directioji  of  the  court,  and  on  pfayment 
tein^  ^teirmod  of  the  money,  he  was  discharged.  There  were  three  other 
aAtomey^of'tb^  cau^es  ift  the  same  situation,  in  all  of  which  writs. of  certior 
^defendant  in  rori.  weie  brought  to  tbis  court,  and  the  judgments  below 
Jr'ta.^*^ti^  affirmed^  (3  Johnt.  Rep.  518.).  In  Ducmher  last,  execution^ 
Judgment  in  this  were  issued  against  the  plaintiff  in  error,  on  the  judgments  of 
UiTpiainiSr ^n  affirmance  in  this  court,  not  only  for  the  costs  in  error,  but  for 
error,  for  the  the  amouut  of  damages  and  costs  recovered  in  the  court  below, 
a^Tiuid'^  cMti  ^^  whole  of  which  was  paid  to  the  sheriff  by  the  plaintiff  in 
feeoveredinthe  error,  with  the  poundage. 

court  below,and  *  ^ 

the     coits     of  ^ 

error,  which  Harisofi  now  moved  for  a  rule,  that  the  moneys  levied  on 
]2^^]J^.  ^  the  executions,  in  each  of  the  causes,  except  the  costs  taxed 
court  orclered  in  error,  be  refunded  to  the  plaintiff  in  error,  by  the  sheriff, 
nfiu^«if  ^%  with  the  poundage  paid,  and  in  case  the  same  should  have 
cotu  to  be  paid  been  paid  over  to  the  attorney  of  the  defendants  below,  that 
52d*l'^M-  tben  the  attorney  should  refund  the  same,  and  pay  the  costs 
tion  to  be  can  of  this  application,  and  that  satisfaction  be  endorsed  on  the 

doned  00  the  ^< 

«n^    «.    um  gjg^jutlOnS. 

OstrandtTy  for  the  defendant  in  error. 

Per  Curiam,  Take  your  rule,  with  costs,  which  must  be 
paid  by  the  attorney,  and  let  satis&ction  be  endorsed  on  the 
execution. 

Rule  granted. 
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^Cayerly  against  Nichols  and  Brown. 


Albany, 

F«b.  1809. 

Cavkret 
Vf 

NiCKOCS. 


THIS  was  an  action  of  debt  on  a  bond,  conditioned,  that  if  J»  ■■  '^^Jl^ 
the  defendants  sfaodd,  within  12  mohths,  procure  'a  patent  or  condiUooed  to 
other  conveyance,  sufScient  to  enable  the  plaintiffs  to  sell,  in  pn>cw«  a  con- 
fee  siaple^  a  certain  parcel  of  laoA.  in  Canada^  thefn  'the  dbli-  £0^*^216  £ 
gation  was  to  be  void,  otherwiie  to  i^otiain  in  Ml  force.  The  ^^^  <^'®^ 
declaration  was  in  the  usual  form,  and  the  defendants  pleaded,  issue,  a^^aiso 
first,  the  general  issue;  tjecoddly,  that  they  well  and  t^uly  kept  *»^  *«  ^^ 
and  performed  all  the  covenants,  articles,  &c.  contain^  in  the  ^ndiUon,  dec. 
condition  of  the  bond,  <fec.,  and  concluded  with  a  verification.  ''j^l^^'J^ 
The  plaintiff  replied  generally,  that  the  d^fendantb  had  hot  Sut  tfdefoiS' 
kept  and  performed  all  the  covenants,  articles,  i&c.  contained  "*|i-  ''^  ^ 
in  the  conditions  of  the  «aid  bond.  On  this  issue,  thb  t^^ase  ud^'the  'jury 
was  tried  at  the  UlsUr  circuit,  in  June,  1606^  ted  the  |ury  f^^^^^j^ 
found  a  verdict  for  the  plfeiintifl^  for  six  cents  danoig^s  and  six  ^th  ■uTceou 
cents  costs.  The  plaintiff  entered  up  judgment  on  the  verdict,  damagw  w^- 
and,  in  Jainuary  ladt,  took  but  a  ca.  ta.  against  the  defendants  uw  piaiotiff  en- 
for  400  dollars  of  debt,  beinir  the  penalty  of  the  bond,  and  t««<i  »»?*><%- 

>•  ^^  mfiDt  sod  IHWMHl 

89  dollars  and  SO  cents  for  damages  and  costs.  an  execution  for 

the   penalty  in 

Fisky  for  the  defendants,  now  moved  to  set  aside  the  execu-  court, ''on  mo- 
tton,  and  that  all  further  proceedings  on  the  judgment  should  t»<»i<M?*credthe 

•  1  ii«*»4  •  I.        ••      • /«•   1  execution  to  be 

be  stayed,  on.  the  defendants  paymg  to  the  plamtin  the  amount  set  aside,  witk 
of  the  verdict.  He  contended,  that  the  plaintiff,  by  the  act,  *?••**%-  "^ 
{Lam  ofN.  T.  vol.  1.  p.  349.  1  R.  L.  518.  2  Rev.  Stat.  378.)  SlUfS  t^. 
was  bound  to  assign  the  breaches,  and  that  the  jury  are  to  J^ji^^^Sll^f "" 
assess  the  damages  thereon.  The  judgment  for  the  penalty  is  Zt^t  to  uZ 
merely  a  securitv,  and  (iie  jdasntiff  is  entitled  to  issue  an  ex!e^  assessed  dam- 
cution  for  the  damages  only,  which  have  been  assessed  by  a  *^' 
jury. 

iinott,  contra,  adAiitted  that  the  i'eplicatioh  was  bad ;  but 
that  the  application  should  have  been  to  set  aside  all  the  pro- 
ceedings, for  want  of  an  assignment  of  breaches,  not  merely  to 
set  aside  an  execution  which,  on  the  face  of  it,  was  regular. 

*Phr  Cwriam.  The  exeCutioh  is  fer  the  whole  penalty^  [*190] 
wUch  is  tertainly  irr6guia)r.    It  must  be  set  aside  wit^  costs. 


Rule  granted,  (a) 
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ALBANY, 
Feb.  1809. 

Exeealera  cf 
Cablb 

▼. 
Lo««. 


Baker  and  others  against  Philips. 

FfedsMofprot-      THERE  was  a  special  demurrer  to  the  declaration  in  this 
d^!!!!!Iii<!?  «i^  «a«»e  fo"^  ^"^^^  ^^  ^®  pledges  of  prosecution. 

sere  Ibnn,  ind 

w/uiSbSSS      R^^^f  f^  ^  plaintiffs,  cited  3  Term  Rep.  157.    7  TVrm 
in4faMDU        Hep.  576. 

Henry  f  for  the  defendant 

Per  Curiam,  The  pledges  of  prosecution  are  mere  matter 
of  fonui  and  may  be  entered  any  time  before  judgnsent. 
{Bamee,  163.)    The  plaintiffs  must  have  judgment 

■ 

Judgment  for  the  plaintifis. 


UoDD  and  Everett,  Executors  of  CABLE,c^ain5<  Long. 

EMcnton  ind  A  JUDGMENT  ofnon-proi  having  been  entered  against  the 
S^i"w  co««  plaintiffs  in  this  cause,  it  was  submitted  to  the  court  whether, 
•D  a  ju^^meiit  as  exccutors,  they  were  bound  to  pay  costs. 

of  noo-proii.  («) 

Per  Curiam.  It  is  well  settled,  that  an  executor  or  admin- 
istrator must  pay  costs  on  a  judgment  of  non-pros.  (3  Burr. 
1584—1586.  TidiTs  K.  B.  Prac.  898.  6  Term  Rep.  654.) 
It  is  the  default  of  the  plaintiffs,  and  they  ought  not  to  be  ex- 
empted,  in  such  a  case,  from  the  payment  of  costs. 

• 

(a)  Mcntf  Adm,  v.  BfCmi,  4  Cam,  JUn,  651,  and  Uie  fasM  there  cited.  Bronm,  Bx, 
w,  Lamkert,  16  Johu.  R^A4A.  Bm  Amard  r.  JUgdm,  Ex.  1  Chit,  Mt^  6i»,  Bad 
the  reporter't  aott. 
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Baker  against  The  Judges  of  Ulster  Common  Fleas. 

SUDAM  moved  for  a  rule  to  show  cause  why  a  maniamm  y^!^  ^ 
should  not  issue  to  compel  the  judges  and  justices  of  the  Court  |„  y^  ^^i,^ 
of  Common  Pleas  of  uUttr  county,  to  vacate  a  rule  granted  ^^*^^^^ 
by  them  for  discharging  one  Daniel  Ketchum^  jun.  from  a  ca.  ui^ior  iheS^ 
ta.,  on  the  irround  that  he  had  been  discharged  under  the  in-  Miveut  act,  on 
solvent  act  on  the  same  day  that  judgment  was  entered  against  ^^  a judgnmii 

f^iiwi.  1  was     rendered 

agaiust  lun  in 
that  court,  and 

Per  Curiam,  As  the  judgment  was  contemporaneous  with  ^»*g  biougkt  . 
the  discharge  under  the  insolvent  act,  (6)  the  defendant  had  !iM^coiin*difli 
no  opportunity  to  plead  his  discharge.  (3  Caines^  380.  1  ebarged  Um, 
Johns.  Cases f  133.)  He  might  have  sought  relief  by  an  ^rt^hei^  um 
audita  querela;  but  it  is  usual  to  ffrant  the  same  relief  on  mo-  proceeding  to 
lion,  and  the  rule  of  the  court  below  was  properly  granted.  ApimjenUtied 
The  motion  must  be  denied.  •» ^^ '»Jf« 

Ruleiefiued.      ~'JS 

• 

(«)  FaZmar T.nic£MM#,JMiU0ttfv.  Vm^Btmrm^l  Cm.  JS^. 49L 44. 
'h)%B0K  Stal. 30. 38, 39. 
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ALBANY, 
Fab.  1809. 


Attormft  cer  ON  the  application  of  A.  B.  to  be  admitted  as  an  attorney 
ttftcateofdafk-  Qf  thjg  cour^  a  Certificate  of  C.  D.^one  of  the  attorneys  of  this 
court,  was  produced,  which  stated,  that  A.  B.  had  studied  in 
his  office,  (which  was  in  a  different  place  from  that  in  which 
the  attorney  himself  resided,)  under  his  direction  and  adwiee, 
and  as  his  clerk.  Kent,  Ch.  J.,  said,  that  the  certificate  was 
not  sufficient;  that  the  clerk  must  be  in  the  office  under  the 

Eersonal  diiection  of  the  attorney  faimaelf ;  and  that  the  estab- 
shment  ofdifierent  offices,  in  difierent  towns  and  counties,  by 
the  same  attorney,  was  an  evasion  of  the  law,  aad  an  impM 
tion  Jon  the  court 
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GENERAL  RULES. 

Friday,  February  17,  1809. 

ORDEREl^  that  so  much  of  the  rule  of  November  ienOj 
1S03,  as  provides  that  persons  who  have  been  admitted  to  the 
degree  of  counsellor  at  law  in  any  other  of  the  United  States, 
and  practised  as  such,  lor  four  years,  in  such  state,  shall  be 
admitted  as  counsel  in  this  state,  be  annulled. 

Saturday,  February  18,  1809. 

ORDERED,  that  motions  in  arrest  of  judgment  be  hereafter 
brought  on,  as  belonging  to  the  class  of  enumerated  motions, 
and  that  they  be  entitled  to  a  preference  to  other  causes  on 
the  calendar. 


ZND   OV  VEBRUA&T  TSBM. 
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CASES 

ARGUED  AND  DETERMUfBD 

»  TBS 

Sttttteme  eotttt  or  Sftttrfcstttve 

or  TBS 

STATE  OP  NEW-YORK, 

nr    MAT    TERM,    IN    THB    THIRTT-TBIRD    TSAR    OF    OOt 

INDEPENPBNCK 


C0LE9  gut  tanij  &c.  against  Smith. 

THE  declaration  in  ibis  case  was  as  follows :  When  ta  m 

"  City  and  county  of  New-  Yorky  ss.  Jonathan  CoUy  plaintiff  ^'  ifbroSte 
in  this  suit,  who  sues  as  well,  &c.  complains  against  jEldward  by  \  comnoo 
A.  Smithy  being  in  custody,  &c.  For  that  whereas  the  said  jjbledittajsw 
defendant,  on  the  first  day  of  itfay,  in  the  year  of  our  Lord,  one  under  theMtoMl 
thousand  eight  hundred  and  four,  at  the  city  of  New-  Torky  at  JJf ifj"  ^^ 
the  first  ward  of  the  said  city,  and  within  the  county  aforesaid,  ezceuive  and 
became,  and  was  indebted  to  the  said  plaintiff,  in  a  large  sum  ,w)a"do£ra; 
of  money,  to  be  paid  upon  request,  to  wit,  in  the  sum  of  five  tion  in  wmm^h 
hundred  dollars,  lawful  money  of  the  United  States  of  America,  ^J^'SJ^ 
ibr  money,  by  the  said  defendant,  before  that  time  had  and  received  u>  the 
received  to  the  use  of  the  *said  plaintiff,  whereby,  and  by  [*194] 
reason  whereof,  and  of  the  said  sum  of  money  bein^  still  due  ^^''^P'^' 
and  unpaid,  an  action  hath  accrued  to  the  said  plaintiff,  to  sci^  ^^Thai 
demand  and  have  of  and  from  the  said  defendant  the  said  sum  f*'™.  of  deeiaiw 
of  money  above  demanded;  jret  the  said  defendant,  although  Seioi£^per^ 
often  requested,  hath  not  paid  the  said  sum  of  five  hundred  ^7-  f^  '^- 
dollars,  above  demanded,  or  any  part  thereof,  to  the  said  fonn  oTdeeiar^ 
plaintiff,  but  he,  to  do  the  like,  hath  hitherto  wholly  refused,  "V  ^^  * 

er  if    plajnliir, 
end  ia  aa  actioa  foonded  oa  a  itatate,  the  pbiatiff  anist  state  ipectallv  the  cause  of  ar tioa  arisiar  under 
the  statute.     {BmiIUU  r.  CroarUr,  17  John$.  Rep.  456,  aad  the  eases  cited.    CcUinB  ▼.  Ragrtm,  iSjdum 
JUp.  6.) 
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NEW-TORK,  and  still  doth  refuse,  to  the  damage  of  the  said  pldntifT,  of  fifO 
^i^^JS^  hundred  dollars,  and  thereof  he  brings  suit,"  &c.    Plea,  the 
general  issue. 

The  cause  was  tried  at  the  Neto-Tork  iittingSy  on  the  8th 
Aprils  1807,  before  Mr.  Justice  Tompkins.  At  the  trial,  the 
plaintiflTs  counsel  stated,  that  the  suit  was  brought  to  recover 
the  sum  of  five  hundred  doUass,  under  the  second  section  of 
tlie  act,  entitled,  **^  An  act  to  prevent  excessive  and  deceitful 
gaming,"  {Rev.  Laws  of  JV.  Y.  vol,  1.  p.  5231.  sess.  524. 
c.  46.  1  R.  L.  152^ which  section  is  as  follows:  "And  be 
it  further  enacted.  That  every  person  who  shall,  at  any  time 
or  sitting,  by  playing  at  any  game,  or  by  betting  on  the  sides 
or  hands  of  such  as  do  play  at  any  ^ame,  lose  to  any  one  or 
more  persons  so  playing  or  betting,  m  the  whole,  the  sum  of 
twenty-five  dollars,  in  money  or  in  any  other  thing  to  such 
amount,  and  shall  pay  or  deliver  ^  same,  or  any  part  tliereof, 
it  shall  be  lawful  for  such  person  within  three  months  next 
thereafter,  to  sue  for  and  recover  the  money  or  value  ef  the 
things  so  lost  and  paid  or  delivered,  or  any  part  thereof,  from 
the  winner,  with  costs  of  suit,  by  action  of  debt  founded  on 
this  act,  in  any  court  of  record  having  cognizance  of  the  same, 
in  which  action  it  shall  be  sufficient  for  the  plaintiff  to  allege 
in  his  declaration,  that  the  defendant  is  indebted  to  the  plaintiff 
in  the  moneys  so  lost  and  paid,  or  in  the  amount  of  the  value 
of  the  things  so  lost  and  delivered,  for  so  much  money  had  and 
received  by  such  defendant  to  the  plaintiff's  use,  without  set- 
ting forth  the  Special  matter :  and  in  case  the  person  who  shall 
lose  such  money,  or  other  thing  as  aforesaid,  shall  not,  within 
the  time  aforesaid,  bona  fidcy  and  without  collusion,  sue  and 

I  •  Ids  ]  prosecute  with  effect  *for  the  money  or  other  things  so  by  him 
lost  and  paid,  ^r  delivered,  it  shall  be  lawful  for  ahy  person^ 
by  any  such  action,  to  sue  for  and  recover  the  same,  and  treble 
the  amount  or  value  thereof,  with  costs  of  suit  against  such 
winner,  the  one  moiety  ©f  such  forfeiture,  when  recovered,  to 
be  paid  to  the  overseers  of  the  poor  of  the  city  or  town  in  which 
such  offence  «hall  be  committed,  and  the  other  moiety  to  the 
perton  Who  will  sue  for  the  ^ame."  (1  Rev.  Slat.  662.) 

It  appeared  that  different  sums  of  money  had  been  won  at 
play,  between  the  fifteenth  day  of  May^  one  thousand  eight 
hundred  and  three,  and  the  twelfth  day  of  February^  one 
thousand  eight  hundred  and  four,  by  the  defendant,  of  one 
iP.  A.,  who  was  called  as  a  witness,  and  testified,  that,  at  dilP- 
ierent  times,  between  the  fifteenth  day  of  ilfay,  1803,  and  the 
twelfth  day  oT  Fe&ruory,  1804,  the  witness  lost  with  the  de- 
fendant, at  gaming,  five  sums  of  money,  each  sum  amounting 
to,  at  least)  twenty-five  dollars,  but  that  he  oould  not  speeify 
what  particular  sum  he  tost  at  any  one  time.  He  was,  hon^ 
ever,  sure,  that  the  sums  so  lost  at  each  of  those  five  timte  ex* 
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ceed^d  tweoty-five  dollars.    The  present  suit  was  not  brougbt  Ni:w.YOiuc> 
untU  the  twelfth  day  of  iWay,  1804,  J^^C^ 

The  counsel  for  the  defendant  objected,  that  the  plaintiff       cout, 
eould  not  recover ;  ^j[i 

Isl,  Becsttse  the  evidence  did.  not:  support  the  declaration^ 
a»  no  recovery  could  be  ha4  in  this  actioni  except  for  money 
Ipstat  play  by  the  plaintiff^  Cole; 

8d«  Because  no  pvUcul^  sivn  was  specified  ata^y  parUcu-- 
ler  losing ;  and 

3dr  Ii  a  rec<^ery  could  be  had,, it  could  only  be  for  trtiU 
Uie  amount  of  a  particular  sum  lost  at  one  tinte  or  sitting* 

The  judge  overruled  the  objections,  and  a  verdict  was  taken 
for  the  plaij^tiff  for  375  dollars^  in  order  to  have  the  opinion  of 
the  court  on  the  points  above  staled. 

*i2.  RiJceVy  for  the  defendant,  now  moved  to  set  aside  the  [^'IQO  ] 
verdict,  and  that  a  iKHisuit  should  be  entered*  He  contendedy 
that  the  plaintiff  could  not  recover  on  the  declaration.  The 
fitatute  enables  a  person  who  loses  25  dollars,  or  upwards,  at 
gaming,  to  recover  it  back,  by  an  action  of  indebitaim  atsump^ 
sitf  for  so  much  money  had  and  received  to  his  use.  It  then 
jiffovides,  that  if  the  party  does  not  bring  his  action  within 
three  months,  that  then  any  other  person,  as  a  coivmon  in- 
former, may  sue  for  and  recover  the  same,  and  treble  the 
amount  Where  the  party  himself  brings  the  action,  the  de- 
fendant may  know  the  cause  for  which  it  is  brought ;  but 
where  an  action  o(  astiumpfiiy  in  the  common  fonn,  is  brought 
by  a  stranger,  itiis  impossible  that  tbe  defendant  shoidd  know 
the  ground  of  the  suit,  or  come  prepared  to  meet  it*  It  is  a 
general  and  well  settled  rule  c^  the  common  law,  that  the 
plaintiff  must  state  his  cause  of  action  with  convenient  cer- 
tainty, in  order  that  the  defendant  may  not  be  surprised,  but 
may  come  piepaied  to  meet  it  at  the  trial.  The  statute  beiug 
penal,  and  m -derogation  of  the  common  law,  ought  to  be  con* 
strued  with  the  greatest  strictness* 

Again^  the  statute  says,  that  the  pafty  shall  forfeit  the  sum 
lost  and  treble  the  amount ;  the  verdict  should  have,  therefore^ 
been  for  four  times  the  amounl  lost^  or  500  dollars*  In  an 
action  on  a  penal  statute*  the  plaintitF  must  recover  the  pre^ 
dse  penalty  or  nothings  (1  Hen^  Black.  251.  MarsiaU^  argt^ 
atdo.    a  Mod.  41  i) 

T.  A.  Hmmetj  contra.  The  act  wap  intemded  to  prevent  a 
great  and  Rowing  vice,  and  great  latiludoi  as  to  the  form  of 
aetion,  was  giveuy  in  order  to  prevent  anydiffieuUies  which 
might  arise  as  to  the  pleadings^  The  form^  of  the  declaratioui 
in  which  the.  plaintiff  states,  that  he  sues  as  well  for^  himself 
aqifec.tbe  averseens  of  the  poor  of  the  c^y  o£  Jf^tfrY/frU^  &c*, 
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NEW-YORK,  sufficiently  apprizes  the  defendant  of  the  caase  of  action.   Sup 
il2!!22!l^  P^*^  ^®  action  brought  by  a  party,  who  had  lost  fifty  diflerent 
sums  on  different  days,  in  gaming  with  the  same  person,  he 
might  bring  one  action  for  the  whole,  and  the  defendant  would 

r •'iQTl      ^  equally  at  a  loss  to  know  •the  precise  ground  of  action. 

L  ^^  J  The  action  need  not  be  debt ;  for  the  statute,  after  saying  that 
the  losing  party  may  declare  for  so  much  money  had  and 
received  to  his  use,  declares,  that,  if  no  suit  is  brought  by 
the  party  in  three  months,  any  other  person  may  sue  ^*'  by  any 
such  action,"  and  recover  the  money  lost,  and  treble  the  value 
in  damages,  thus  expressly  giving  the  common  informer  the 
same  action  as  that  before  granted  to  the  losing  party. 

A  stranger,  or  common  informer,  who  sues  for  the  penalty, 
is  entitled  to  greater  indulgence  in  pleading,  for  he  may  not 
always  know  the  precise  facts ;  and,  if  compelled  to  state  the 
cause  of  action  with  perfect  certainty,  as  to  time,  place, 
amount,  &.C.,  the  intention  of  the  act  might  be  defeatied.  The 
legislature  evidently  intended  to  facilitate  the  recovery  in  this 
case,  by  giving  a  simple  form  of  action.  The  doctrine  stated 
from  M^Quillin  v.  CoXy  (1  H.  Black.  49.^  is  merely  that  in 
action  of  debt^  founded  on  a  record,  specialty  or  statute,  giving 
a  certain  penalty,  the  precise  sum  must  be  stated.  The  same 
strictness  will  not  be  required  in  the  present  form  of  action. 

Per  Curiam.  The  action  of  the  plaintiff  is  founded  entirely 
upon  the  authority  of  the  statute.  There  was  no  contract  or 
privity  existing  between  him  and  the  defendant,  from  which 
the  law  would  raise  an  implied  assumpsit  in  the  defendant  to 
pay  money  to  hiin.  The  declaration,  containing  only  a*  single 
count  for  money  had  and  received,  could  not  then  have  dis- 
closed to  the  defendant  the  grounds  of  the  action ;  and,  in 
legal  intendment,  the  testimony  at  the  trial  must  have  been  a 
complete  surprise.  An  action  founded  upon  a  statute  must 
state  specially  the  cause  of  action  arising  under  the  statute. 
Nothing  will  prevent  the  application  of  this  rule  but  the  statute 
itself  giving  a  particular  form  of  declaration.  In  the  statute 
respecting  gaming,  there  is  no  form  of  declaring  given,  when 
a  common  informer,  as  the  plaintiff  is,  brings  a  gut  tarn  action 
for  the  money  lost  and  the  treble  damages.  He  is  to  have  an 
[  •  198  ]  action  of  debt  founded  *on  the  statute,  and  further  than  that 
is  not  provided  for  in  this  case.  The  statute  is  silent  as  to 
the  mode  of  declaring  in  such  action  ;  and  the  plaintiff  must 
consequently  follow  tlie  general  rule  of  stating  the  special 
matter  upon  which  his  cause  of  action  arises.  The  testimony 
did  not  support  a  count  for  money  had  and  received  to  the 
plaintiff's  use ;  and  a  judgment  of  nonsuit  must  be  entered. 

The  statute  of  9  Anne^  c.  14.  s.  2.  contains  precisely  the 
same  provisions  as  our  act.  The  latter  is,  in  fact,  a  transcript 
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of  the  former;  and  when  the  common  informer  sues  in  that  NEW-tokk, 
case,  upon  the  neglect  of  the  loser  to  sue  within  the  three  vil2?J2?\, 
months,  he  states  the  special  matter,  and  does  not  declare   TuxPEorLs 
amply  upon  the  count  for  money  had  and  received.    This     .    ^• 
appears  from  the  record  in  the  case  of  Frederick  v.  Lookup^     akthoht. 
(4  Burr.  2018.)  which  was  an  action  founded  upon  the  same 
clause  of  the  statute. 

Judgment  of  nonsuit 


The  People,  ex  relat.  Corless,  against  Ai«thont. 

THIS  was  a  case  of  a  forcible  entry  and  detainer,  brought  Where  a  jn*. 
before  this  court  by  certiorari.  From  the  return  to  the  cer-  ^^er  STi^ 
tiorarif  the  following  facts  appeared.  On  the  19th  dsLj  of  Sep-  secUon  of  the 
tembcTy  1805,  at  Eastonj  in  Washington  county,  Carless  com-  foj^^ie 'ISiriM 
plained  of  a  forcible  detainer  by  Anthony^  of  a  farm  and  and  detainers/' 
messuage  in  Eastony  and  the  justice,  having  satisfied  himself  of  ^^  "SaiT^Se 
the  truUi  of  the  complaint,  issued  his  precept  to  the  sheriff  to  jusUce  Should 
summon  a  grand  jury  to  meet  on  the  21  st  of  September,  and  on  i»«^«"«'y  ««>««» 
the  same  day  he  caused  a  written  ^notice  of  the  sununoning  [  *  199  ] 
of  the  inquest  to  be  given  to  Anthony.  The  parties  met  on  J^J**"  ^J^aL 
the  day,  and  the  jury  appeared  and  were  duly  sworn  and  charg-  foneTltteemg 
ed  to  inquire  of  the  complaint.    Afler  hearinir  the  evidence,  **"•*  tV*J™^*"« 

^•.»^  t  *  1  i^.i.  J         to  an  indicUnenl 

the  jury  returned  an  inquisition,  under  seal,  on  the  same  day,  for  a  forcible 
stating,  that  Corless  was,  on  the  18th  S^tember,  1805,  seised  2JJ7  ^  ^ 
of  a  rarm  and  messuage,  in  Boston,  for  a  term  of  years  vet  be  b  "wnun^. 
unexpired,  and  that  Anthony  forcibly  entered  and  expelled  2iitforafore^ 
him,  and  from  that  day  did  forcibly  keep  him  out  Anthony  bie  entry  and 
pleaded  to  the  inquisition,  not  guilty.  The  justice  thereupon,  ^^tTimdSo 
on  the  23d  September,  issued  a  precept  to  the  sheriff  to  sum-  Sefen^tguiUj 
mon  9L  petit  jury  to  meet  on  the  29th  of  September,  to  try  the  ^^.'^^'^^ 
traverse.  On  that  day  the  parties  met,  and  the  sherrff  returned  Ajhte  u  ra- 
-he  jury,  who  were  sworn,  and  after  hearing  the  proofs  and  J^  ^m^ 
allegations  of  the  parties,  found  the  defendant  guilty.  The  the  party,  in  a 
justice  thereupon  adjudged  'tliat  restitution  be  msde,  and  that  2t^^Ud*d!J 
the  defendant  should  pay  to  the  plaintiff  for  his  damages,  24  tainer,      only 

dollars.  where  there  ii  a 

L^.  1      .        *      ••  t        .  *  conviction  upon 

This  case  was  submitted  without  argument.  view,  according 


Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  I.  The 
first  objection  to  this  proceeding  is,  that  it  does  not  appear 
that  the  justice,  after  the  complaint  made,  went  to  view, 
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HSW'Yonip  or  that  he  recorded,  the  force.  The  record  states,  thai  tbi^ 
^^j2[»J22l^  justice,  "  having  first  satisfied  himffelf  of  the  truth  of  the  com* 
Tbs  Pioru  plaint,"  did  issue  his  precept*  The  act-says,  (llih  sess.  c.  & 
^'  8.2.)  that  the  justice,  after  complaint,  shaU,  "  wiibinaooiH 
"^^*^  venient  time,  gp  to  the  place  and  remove  the  force,  and  tak« 
the  power  of  the  oounty  with  him,  if  need  be,  and  shall  have 
authority  to  inquire  by  the  people  of  the  county,  and  shall 
cause  the  lands  to  be  reseised,"  &c.  These  directions  are  in 
the  second  section  of  the  act,  and  seem  to  apply  to  a  summary 
remedy  by  the  act  of  the  justice  alone.  But  the  third  section 
of  the  act  contains  the  provisions  under  which  n^odem  pro* 
ceedings  by  indictment  are  generally  conducted.  This  sec* 
tion  supersedes  the  necessity  of  the  justice  previously  going 
[  *  SOO  ]  in  person  to  view  and  record  *the  force.  Both  proceedings 
cannot  be  necessary  at  the  same  time,  and  though  the  third 
section  says,  that  '*  when  the  justice  mokes  siicb  inquiries^" 
he  shall  issue  his  precept,  this  is  not  to  be  construed  as  im- 
perative upon  him  to  have  a  previous  view  and  record  of  the 
force,  so  as  to  render  the  proceedings  erroneous  without  such 
previous  view.  The  statute  requires  a  mofe  reasonable  inters 
pretaiion ;  and  the  reason  why  the  statute  appears  to  contain 
provisions  ^apparently  inconsistent  with  eath  other,  or  Super^ 
fluous,  is,  that  the  statutes  of  the  5  A.  IL  the  15  R:  IL  the  8 
H.  VI.  and  the  31  EUz.  on  thissub]ect,aTeall  literally  copied, 
in  succession,  into  our  statute,  though  the  latt^  English  stat- 
utes enlarged  and  improved  upon  the  more  imperfect  remedy 
given  by  the  two  first  statutes.  The  third  seotbn  of  our  stat- 
ute is  taken  from  that  of  8  IL  VI.  and  it  must  be  construed  as 
aflbrding  a  distinct  and  more  specific  remedy  than  that  con- 
tained in  the  former  sections,  (a) 

2.  A  second  objection  taken  is,  that  the  indictment  does  not 
show  before  whom  it  was  found.  But  this  objection  does  not 
appear  to  be  true,  in  point  of  fact.  The  recotd  stf^es,  that 
Htwry  Van  Schaiekf  one  of  the  justices  of  the  peace  in  and  for 
the  county  of  fVaskingtonf  issued  his  precept  for  the  grand  jury ; 
that  the  sheriflf  of  the  county  of  Washington  summoned  and  re- 
turned the^panel  of  the  same  to  the  justice ;  thai  the  jurore  were 

(a)  Sm  2  Re9.  Stat.  507,  Htle  X, "  Summary  broceedin^  to  reeorer  the  poMes- 
sion  of  land  in  oertain  caMs."  The  l£th  eeet  of  Article  lat,  **  Of  forcible  eatriee 
and  detAiner,"  proTidea,  tbat  ^*  the  yerdict  of  aucb  jury  shaU  be  received  and 
recorded  by  the  said  judge,  and  if  the  defendant  ii  thereby  found  ffuilty,  the 
■aid  jadffe  shall  thereupon  award  restitution  of  the  >premi8eseo  forcibly  entered 
or  forcibly  held  out,  and  shall  assess  the  costs  and  expenses  of  the  prooeediimi ;" 
and  the  I3th  sect.  proTides,  that  the  said'judg^  <*  shall  thereopoo  issue  his  pre- 
cept, reciting  the  proceedings  before  him,  and  commanding  the  sheriff  of  the 
county,  or  any  constable  thereof,  to  cause  the  complainant  to  be  restored  and 
piU  into  flill  poescesion  of  the  said  premises,  aeoording  as  he  was  seised  or  pee- 
■essed  thereof  before  such  entry ;  and  shall  also^  in  the  same  precept^  or  in  sepap> 
rate  execution,  direct  the  costs  and  expenses  so  assessed  to  be  levied  and  collat- 
ed Df  the  defendant,  in  the  same  manner  as  eosti  are  or  may  becolietted  on 
jqdgi|ients  before  justices  of  the  peace  in  personal  actions." 
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called,  tried,  approved  of,  and  sworn  by  the  justice,  and  by  him  new-yokk, 
duly  charged  to  inquire  respecting  the  complaint ;  that  the     ***^'  *®^- 
jurors  heard  the  evidence  touching  the  same,  and  then,  on  the  thTpeopTe 
same  day  and  place,  delivered  to  him,  the  said  justice,  their  v. 

inquisition.    This  is,  therefore,  to  all  intents  and  purposes,  a       ^''"^"^' 
sufficient  caption  to  the  indictment,  for  it  states  every  thing 
which  ought  to  precede  an  indictment,  to  show  that  it  was 
taken  before  a  magistrate  having  jurisdiction  in  the  case. 

3.  The  next  objection  is,  that  there  was  no  legal  traverse, 
because  it  is  not  shown  to  have  been  in  writing.  The  record 
states,  that  '^  the  indictment  being  read  to  the  defendant  by  the 

justice,  he  pleaded  thereto,  that  he  was  not  *guilty  of  the  prem-  [  *  201  J 
ises  in  the  said  indictment  by  the  said  jurors  found."  The 
words  of  the  statute  are,  "  that  if  any  person  who  shall  be  in- 
dicted upon  this  act  before  such  justice,  shall  immediately  trav- 
erse such  indictment,  then  the  justice  shall  make  a  precept," 
&c.  There  is  nothing  in  the  statute  requiring  this  traverse  of 
the  force  to  be  in  writing ;  and  though Hawlctns  says,  (b.  I.e. 
64.  8.  58.)  that  it  must  be  done  in  writing,  and  not  by  a  bare 
denial  of  the  force  by  parol,  yet  none  of  the  authorities  to  which 
he  refers,  appear  to  support  this  position,  and  it  is  against  all 
the  rules  of  pleading  in  criminal  cases.  Whether  the  traverse 
in  the  present  case  was  or  was  not  in  writing,  does  not  ap- 
pear by  the  record ;  and  if  it  really  were  necessary  that  it  should 
be  in  writing,  I  should  contend  from  this  record  that  it  was 
so,  for  it  was  received  and  acted  upon  aa  a  competent  plea. 
But  the  defendant  below  having  put  in  this  plea,  and  acted 
upon  it,  he  cannot  now  be  permitted  to  come  here,  and  allege 
that  his  own  ^  plea  was  bad.  This,  of  itself,  is  a  decisive  an- 
swer to  the  objection. 

4.  Another  objection  is,  that  the  conviction  is  not  warranted 
by  the  indictment,  as  the  latter  is  for  a  forcible  entry  and  de- 
tainer, and  the  former  of  a  detainer  only. 

There  is  no  weight  in  this  objection.  On  an  indictment  for 
a  forcible  entry  and  detainer,  the  petit  jury  may  find  the  de- 
fendant guilty  of  the  detainer  only,  for  a  writ  of  restitution  will 
equally  go,  as  if  the  conviction  had  reached  to  the  whole  indict- 
ment, and  the  assessment  of  the  damages  will  be  in  proportion 
to  the  degy^e  of  guilt  or  injury.  On  an  indictment  for  grand 
larceny,  the  defendant  may  be  found  guilty  of  petit  larceny 
only,  or  on  an  indictment  for  robbery  or  burglary,  he  may  be 
found  guilty'^of  simple  larceny,  and  on  an  indictment  for  mur- 
der, the  verdict  may  be  for  manslaughter,  and  these  several 
convictions  will  be  good.  The  same  reason  applies  to  the 
present  case. 

Vol- IV.  33  177 


CASES  IN  THE  SUPREME  CX)URT 

NEW -YORK,      5.  The  last  objection  which  I  shall  notice  is,  that  the  justice 
^2JjJ[^!52^  ought  to  have  set  a  fine  upon  view  of  the  force.     The  record 
'  Jacksom      states,  that  afler  the  verdict  and  award  of  restitution,  *the  jua- 
V-  tice  did  '^  adjudge,  that  the  said  Anthony  pay  to  the  said  Car" 

less,  for  his  damages  which  he  had  sustained  in  the  premises, 
24  dollars."  The  statute  says,  that  the  party  convicted  upon 
the  traverse,  '^  shall  pay  such  costs  and  damages  to  the  party 
complaining,  as  shall  be  assessed  by  the  justice  before  whom 
the  same  is  tried."  It  appears,  then,  that  the  assessment  in 
this  case  was  strictly  in  conformity  with  the  statute.  The  fine 
spoken  of  in  the  books,  is  when  the  justice  convicts  one  of  a 
forcible  detainer  upon  view,  according  to  the  provision  in  the 
first  section  of  the  statute ;  but  in  a  proceeding  oy  indictment 
and  traverse,  under  the  third  section,  as  this  was,  the  assess- 
ment, as  in  the  present  case,  must  be  correct. 

Having  thus  examined  all  the  material  objections  raised  to 
the  proceedings  and  conviction,  the  opinion  of  the  court  is, 
that  the  conviction  be  affirmed,  and  if  restitution  has  not  already 
been  had,  that  the  same  be  awarded  outof  this  court,  with 
process  of  execution  for  the  damages  assessed,  together  with 
the  costs  in  this  court,  to  be  taxed  against  Anthony* 

Conviction  aflirmed* 


Jackson,  ex  dem.  Duncan  and  others,  against  Harder. 

nad^^S  "^  b  THIS  was  an  action  of  ejectment  for  lands  in  the  city  of  Hud- 
poflMssioQ  of  son.  The  cause  was  tried  at  the  Columbia  circuit,  before  Mr. 
land  for  8  or  10  Justice  Van  Ness,  in  October,  1807. 

[  *  ^^^X  *^^  ^^^  ^™'»  William  Coventry,  a  witness  for  the  plaintiff, 
2^'  o/  tuu,  testified,  that  he  was  43  years  of  age,  and  lived  upon  the  Sal- 
J"  *^°*''  w&tiry  patent ;  that  his  &ther  came  there  in  1760  ;  and  John 
in  %I^u^t  M'  Comb  was  in  possession  of  lands  south  of  him.  fVynant 
against  a  mere  Mantle  was  the  first  possessor  under  M'Comb,  and  was  there 
muu^crortrci-  ^q  years'  ago,  and  remained  in  possession  until  afler  Duncan 

A    mere  in- 
truder will  not  be  allowed  to  protect  hinsdf  in  the  posaossifm,  hy  setting  np  an  outstanding  title  in  a 
stranger,  {a) 

An  outstanding  title  in  a  stranger  cannot  be  setup  where  there  has  been  an  advene  possession  of  SO  years 

A  claim  or  tilfc,  which  could  not  be  set  up  bv  a  person  while  in  possession,  caimot  be  set  up  by  another 
person,  who  comes  into  possession  under  him.  [b) 

A  jMTol  partition  of  land,  carried  into  eflect  by  possession  taken  by  each  party  of  his  respective  sbaro 
accoitiing  to  the  partition,  will  be  valid  and  binding  on  the  parties,  (c) 

(a)  J»dt9n  V.  RovUmd^  6  WMd.  Rap,  671.    Jukatm  v.  8cAaiift«r,  7  Cbv.  JUp.  187.    7  <V».  tUp,  643. 

(»)  Mdttam  v.  Wyckofm  of,  5  IVend.  lUp.  53. 

(c)  See  JUkMa  v.  JSftn^  14  Joku,  Rtp.  994,  and  the  cases  in  note  (a.) 
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and  CampbeUj  two  of  the  lessors,  came  into  possession,  when  new-york, 
he  became  their  tenant.  After  he  went  away,  William  Cochran  ^*y»  *^' 
came  into  possession  under  Duncan  and  Campbell,  and  remained 
there  several  years.  Alexander  Patterson  took  possession  after- 
wards under  Duncan  and  Campbell,  Jacob  Elids  came  on  the 
premises  in  1779,  under  Duncan  and  CampbeUj  by  lease  for  a  year, 
and  continued  thereon  until  his  death;  and  his  family  still  live 
there.  In  1776,  the  father  of  the  witness  and  M'  Comb  divided  the 
north  part  of  the  patent,  down  to  a  certain  white-ash  tree,  and 
then  runnins  east  to  the  east  bounds  of  the  patent.  The  north 
part  was  held  by  his  father,  and  is  now  held  by  the  witness. 
The  south  part  fell  to  M'Comb,  about  the  year  1779  or  1780. 
After  Jacob  Elias  was  upon  the  premises,  Samuel  Howe  and 
Jonathan  Baker  came  in  possession ;  ISiaSy  Howe,  and  Baker 
had  possession,  and  built  houses  upon  the  tract,  claiming  title, 
and  saying  they  had  purchased  o(  Duncan  and  Campbell,  ISaker 
built  on  the  south-east  part  of  the  tra^ct  claimed  by  D.  and  C. 
and  near  the  place  called  Stoney  Dock,  Elias  built  on  the 
north-east  part  of  the  tract,  where  his  family  now  are,  and  at 
the  place  where  Mantle,  Cochran,  and  Patterson  formerly  re- 
sided. Samuel  Howe  built  near  the  east  line  of  the  tract  where 
Jonathan  Fish  afterwards  lived,  upon  a  farm  now  owned  and 
possessed  by  the  defendant,  but  not  the  premises  now  in  dis- 
pute. The  witness  was  present  when  Baker,  Howe,  and  JSias 
agreed  upon  a  division  of  the  land  bought  of  Duncan  and  C, 
and  the  plan  was  marked  out  upon  the  bam.  A  survey  was 
afterwards  made  agreeably  thereto.  The  parties,  afterwards, 
possessed,  and  built,  in  severalty,  according  to  that  division, 
which  took  place  in  the  spring  of  1783.  *Upon  that  division, 
there  was  a  small  piece  •f  ab6ut  two  acres  at  the  north-east 
comer  of  Baker* s  former  possession,  which  fell  to  Howe,  and 
has  always  been  held  with  the  portion  allotted  to  Howe.  Baker 
went  away,  about  the  year  1787  or  1788,  and  one  Bundles  suc- 
ceeded to  the  possession,  and  after  him,  the  defendant.  The 
witness  pointed  out,  on  a  diagram,  the  manner  of  the  division 
between  Howe,  Elias,  and  Baker,  by  which  it  appeared,  that 
Elias  took  one  half  of  Duncan  and  CampbelPs  tract,  and  one 
third  of  the  remaining  half.  That  Elias  took  his  half  upon  the 
north,  and  his  third  of  the  remaining  half  upon  the  south-east 
comer.  Howe  took  his  part,  lying  upon  the  east,  and  bounded 
upon  the  north  and  south  sides  by  Elias,  and  extending  about 
half  the  distance  from  the  east  side  to  the  river.  Baker  took 
his  share  at  the  south-west  comer.  The  witness,  on  his  cross- 
examination,  said,  that  CSturper  Salisbury,  as  far  back  as  he  could 
remember,  lived  within  the  tract  claimed  by  Duncan  and  C.  and 
held  under  the  Salisbury  claim  and  against  them ;  his  old  farm 
extended  as  far  as  Stoney  Dock,  and  the  lands  lying  south  of  the 
line,  which  runs  east  from  Stoney  Dock,  were  possessed  under 
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NEW-YORK,  the  SaKfbury  claim.    One  Ddamaiter  beld  east  of  Catper  Sal 
*^  ^'^  if&ury,  and  the  widow  Mowre  east  of  him.    That  Dmcan  and 
"*^  ^"^  ^  Campbell^  or  B/TOmhy  aever  had  any  lands  in  possespion  south 
of  the  east  line  from  iSfamcy  JDoc^. 

Ahxcmder  Patttrwn^  another  witness  for  the  plaintiff,  testi* 
fied,  that  he  hfd  lived  on  the  M '  Comb  tract*  Tluit  he  went  on 
wider  Duncan  and  CSompftell,  m  1775.  WynmU  Mantle  lived 
there  under  M'  Comb,  in  1764.  Elias  succeeded  the  witness  in 
the  possession.  A  aon  of  Comer  Salisbury  had  a  field  south  of 
hin,  and  Cagper  SaUibwry  had  a  field  still  fiirther  south,  which 
the  witness,  afterwords,  held  under  fVUHam  IaMow.  This  was 
in  1774,  and  the  witness  then  lived  with  his  father-in-law.  In 
1763, 1764,  or  1765,  he  had  some  grain  on  a  field  which,  after- 
wards, came  into  the  possession  of  Baker.  The  fence  was 
gone,  and  the  huid  then  vacant.  Cochran  was  in  possession 
I  *  205  ]  before  he  came  ^n,  and  Cochran  held  under  Duncan.  The 
son  of  Casper  iSbfishry  held  some  land  for  one  year  under 
Cochran.  The  land  held  by  Casper  Satisbury  was  meadow 
land,  and  the  witness,  afterwards,  occupied  it  under  Ludiow* 
When  Salisbury  moved  away,  the  laud  was  turned  into  com- 
mon, and  LuHow  got  a  judgment  against  the  possessixm,  which 
he  sold  at  auction,  and  bid  ZS  himsel£  Ludlow  said  he  would 
hold  the  land  as  long  as  he  could,  and  offered  it  to  the'  witness 
for  a  pair  of  horses.  The  witness  continued  in  possession  until 
the  late  war,  when  he  left  it,  and  then  LuUaw  sold  the  land 
to  Baker.  There  was  some  land  north  of  Casper  Salisbury's 
possession,  which,  on  the  division  between  Howe^  EUas,  and 
Bcker^  fell  to  Baker.  Part  of  C(tsper  Salisbury's  possession 
eatended  near  to  Stoney  Doek^  and  he  claimed  no  more  than  he 
had  enclosed,  and  ImUm  clailned  all  that  Salisbury  had  en- 
dosed.  Sali^mry  had  all  his  possession  south  of  the  road,  and 
it  lay  on  both  sidles  of  the  south  line  of  M*  Comb's  tract.  JBa- 
ker*s  house  and  bam  were  no  part  of  Salisbury's  possession. 
The  greater  part  o(  Salisbury's  possession  lay  north  of  ilf '  Comb's 
south  line,  as  laid  out  on  the  diagram. 

Samuel  Howty  another  witness  for  the  plaintiff,  wa^  objected 
to  as  interested,  but  was  admitted.  He  testified,  that  M'  Comb's 
and  Campbelfs  tract  extended  from  Coventry's  down  to  an  ash 
tree  ap<ui  the  river.  He  proved  the  division  between  Baker, 
Ni4U,  and  him,  as  aboxre-mentioned.  They  possessed  severally 
according  to  the  divi3ion.  Baker  and  Elias  were  in  posses- 
sion before  the  agreement  for  a  division.  Baker  first  lived  at 
the  south-west  corner  of  the  tract,  and  built  near  the  same 
place,  east  of  Stoney  Dock,  and  north  of  the  road  leading  to 
the  river.  They  agreed  that  each  should  have  an  equal  share 
of  Disncan's  right.  In  1783,  they  chalked  out  the  division,  and 
ureed  to  have  it  surveyed,  and  it  was  done  by  David  Cully. 
JQSkm  took  CampbeWs  half,  and  the  residue  was  equally  divided 
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tfnong  the  three.     Each  party  agreed  to  hold  according  to  the  new-york, 
•orvey.    The  witness  sold  to  Jonathan  JPlwA,  and  the  defend-     *^*y'  '®^- 
ant  •got  the  land  from  him,  and  now  holds  it  as  his  own.    In  ^"jI^J^I^I^^ 
the  sarvey,  (the  lines  of  which  Baker  afterwards  retraced  and  v- 

agreed  to,)  the  line  extended  down  to  the  ash  tree  upon  the  ^^"'^ 
river,  and  then  east ;  and  that  line  east  from  the  ash  tree,  was 
the  southern  line  agreed  on  by  the  occupants  of  Duncan  and 
CampbelPs  tract.  About  60  acres  of  C  &iiUibury*8  possession 
were  rart  of  the  land  divided  between  them,  and  purchased 
from  Jhincan.  Baker  purchased  the  possession  of  xAkdl&Wy  in 
1781.  Ludlow  told  the  witness  that  he  did  not  pretend  to  any 
thing  more  than  a  bare  possession;  and  this  was  after  the 
agreement  with  Duncan  and  Campbell.  Ludltm  also  said,  that 
*he  fee  of  the  land  was  in  Duncan  and  CampbelL 

The  testimony  relative  to  ]judlow*9  confessions  about  the 
title  was  objected  to  by  the  counsel  for  the  defendant,  but  the 
objection  was  oyemiled: 

The  lot  purchased  from  Ludlow  was  taken  by  Baker  as  part 
of  his  share  of  the  tract  purchased  from  Duncan  and  CampoeU. 
Delamatter*t  land  lay  east  of  Stdisbury's^  and  north  of  the  south 
line  of  HF  Comb.  £lias  was,  by  agreement,  to  buy  in  Delamat^ 
^er'f  claim,  and  the  witness  and  ^aArer  were  to  buy  off  Ludlow^s. 
On  the  division  of  the  purchase,  it  was  not  considered  that  Ba- 
ker had  aay  greater  right  than  the  witness  and  Elias ;  neither 
did  Baker,  on  account  of  the  purchase  from  Ludlow,  claim  any 
more  land  than  JEXtas  and  the  witness.  Baker  moved  away  in 
1787  or  1788,  and  he  told  the  witness  before  he  moved,  that  he 
owed,  and  could  not  pay  Duncan,  and  that  he  must  quit  the 
land.  The  defendant  is  now  in  possession  of  this  land.  The 
parties  agreed  to  CuUy^s  map  and  division,  and  the  possessions 
are  now  neld  agreeable  to  the  division  of  1783.  The  witness 
paid  a  part  of  tne  consideration  money  to  Ludlow,  and  on  the 
division,  one  and  a  half,  or  two  acres,  of  Salisbury's  possession 
fell  to  him,  and  he  took  possession  of  it  the  day  after  Oully^s 
survey.  When  Baker  bought  of  Ludlow,  there  was  a  dispute 
fdK>ut  the  land,  and  Ludlow  said  that  he  had  bought  Salisbury's 
possession.  One  Rakemire  •lived  on  Salisbury's  possession,  |  ^  207  1 
when  the  witness  first  knew  it,  as  tenant  of  Ludlow,  and  some 
part  of  that  possession  then  appeared  old.  Whatever  claim 
Salisbury  had,  Ludlow  pretended  to  have.  Ludlow  said  that 
Salislniry*s  possession  belonged  to  the  Duncan  and  Campbell 
tract.  Elias  died  two  or  three  years  idfler  the  division,  but  he 
never  eot  (as  the  witness  knew)  the  south-east  third  of  the 
south  naif,  which  is  possessed  by  Delamatter  and  Whitlock. 
The  witness  paid  Baker  his  portion  of  what  he  paid  Ludlow. 
Duncan  and  CampheU  each  owned  half  of  the  tract  sold  to  the 
witness.  \ 

The  plaintiff  then  gave  the  followmg  evidence  of  title. 
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NEW-YORK,       1.  A  deed  from  Daniel  Campbell  to  Jacob  EliaSj  for  an  undi* 

,^^^:^^  vided  half  of  the  M'Camb  tract,  dated  24th  April,  1784  ;  this 

jACKioir     deed  recited,  that  the  Bheriff  sold,  at  auction,  a  tract  of  land 

Haiid  panted  by  patent  to  Van  Salisbury  and  Slyiiiigkursty  ccmtain- 

ing  1000  morgan  ;  that  John  MComb  |>o8sessed  and  claimed 

one  fourth  of  the  tract ;  that  Duncan  and  Campbell  purchased, 

at  the  auction,  the  share  of  MComb,  and  took  a  deed,  and  the 

covenants  are  against  the  grantor  only. 

2.  A  deed  from  John  Duncan  to  Jacob  Elias,  for  one  tliird 
of  one  half,  dated  llth  October,  1785.  It  stated,  that  the  land 
so  purchased  by  D.  and  C  was  then  possessed,  in  part,  by 
Jacob  Elia$,  Samuel  Howe,  and  Jonathan  Baker, 

3.  A  like  deed  from  Duncan  to  Howe,  dated  4th  October, 
1785. 

4.  A  deed  from  the  sheriff  of  Albany,  to  Duncan  and  Camp- 
bell,  dated  llth  June,  1770,  of  all  the  right  of  MComb  in  the 
patent,  being  one  half  thereof.  This  deed  was  objected  to, 
because  there  was  neither  judgment  or  execution  to  support 
it ;  but  the  objection  was  overruled. 

The  plaintiff  then  proved  the  death  of  John  Duncan,  and 
that  the  lessors  were  his  heirs. 

The  defendant  proved  that,  of  the  two  patentees,  Salisbury 
^  208  ]  survived,  and  died,  leaving  Hendrick  Salisbury  his  *heir  at  law. 
He  then  produced  a  deed  from  Hendrick,  dated  18th  July, 
1737,  for  the  lands  lying  south  of  an  east  line  from  Stoney 
Dock,  to  Herman  Salisbury,  his  son,  for  the  consideration  of 
love  and  affection.  He  then  proved,  that  Casper  Salisbury 
was  a  son  of  Herman ;  and  offered  to  prove,  that  Herman  en- 
tered about  the  date  of  the  deed  under  it,  and  lived  and  died 
on  the  premises,  claiming  and  possessing  to  the  line  running 
east  from  Stoney  Dock,  and  that  Casper  was  his  heir  at  law, 
and  on  his  death  succeeded  to  the  estate  under  the  same  title, 
and  held  it  under  that  title,  until  Ludlow  got  possession  in 
1784,  under  a  judgment  and  execution.  This  testimony  was 
objected  to,  and  overruled. 

A  verdict  was  taken  for  the  plaintiff,  by  direction  of  the 
judge,  for  one  sixth  of  the  premises,  with  leave  to  enter  judg- 
ment for  the  whole,  or  any  part  greater  than  a  sixth,  which, 
in  the  opinion  of  the  court,  the  plaintiff  should  be  entitled  to 
recover,  on  the  facts  in  the  case,  as  above  stated. 

The  cause  was  argued,  at  the  last  August  term,  by  Va%\ 
Vechten,  for  the  plaintiff,  and  E,  Williams,  for  the  defendant. 

Kent,  Ch.  J.,  now  delivered  the  opinion  of  the  court. 

This  case  presents  an  intricate  mass  of  facts  and  minute  cir 
cumstances,  which  it  becomes  necessary  to  analyze  and  digest, 
with  care  and  patience,  before  we  can  discover  the  just  infer 
ences  which  flow  from  them* 
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John  JUPComh  was  in  possession  of  a  tract  of  land  in  SaUs-  new-york 
tery  and  Slytinghursfs  patent,  adjoining  the  premises,  as  early  ^^y*  ^^'^' 
as  the  year  1764.  He  continued  in  possession  until  the  year 
1770,  when  Duncan  and  Campbell  purchased,  at  auction,  of  the 
then  sheriff  of  ^2&any,  the  right  of  M!  Comb  in  the  patent,  and 
which  was  stated  in  the  sheriff's  deed  to  be  one  half  of  it. 
They  probably  took  possession  immediately,  and  peaceably, 
with  the  consent  of  M  Comb^  for  we  find  tbem  in  possession  m 
1774,  and  the  former  tenant  *o(MO>mh  continued  in  posses- 
sion under  him,  until  they  came  into  possession,  and  then  he 
became  their  tenant.  In  1776,  Coventry  and  MConib  made  a 
division  of  the  north  part  of  the  patent  down  to  a  certain  white- 
ash  tree,  and  running  cast  from  thence  to  the  east  bounds  of  the 
patent.  Upon  this  division,  the  south  part  fell  to  MComb^ 
and  the  north  part  to  Coventry y  under  whom  it  is  still  held. 
This  partition  must  have  been  made  hf'  MComhy  for  and  on 
account  of  Duncan  and  Campbdly  for  they  were  then  in  pos- 
session, under  a  title  purporting  to  be  derived  from  MComb^ 
and  they  continued  to  possess  under  that  division,  and  thereby 
ratified  the  same  on  their  part.  This  division  was  so  made  as 
to  include  the  premises  in  question,  and  to  throw  the  same  into 
the  share  of  the  tract  which  fell  to  Duncan  and  Campbell, 
Before  this  time,  also,  Casper  Salisbury  must  have  left  that 
part  of  the  premises  which  he  had  before  held  adversely. 
The  precise  time  when  he  quitted  the  premises  does  not 
appear ;  but,  according  to  Patterson's  testimony,  it  must  have 
been  before  the  war,  and  when  he  went  away,  the  land  was 
turned  into  common.  This  division,  in  1776,  was  the  first  act 
of  actual  ownership  which  appears  to  have  been  asserted  and 
exercised  by  Duncan  and  Campbell^  over  the  premises  in  dis- 
pute, and  there  is  good  reason  to  infer,  that  from  that  time 
forward  the  premises  were  in  their  possession.  In  1779  or 
1780,  Baker  came  on  to  the  tract  under  Dtmcan  and  Camp- 
bellj  and  he  went  immediately  on  the  south-west  comer  of  the 
tract  where  the  premises  are  situated.  After  he  had  come  into 
possession  under  D.  and  C,  he  purchased  Ludlow^s  claim  to 
the  premises,  and  which  claim  was  founded  on  a  purchase,  at 
the  sheriff's  sale,  of  SaUsbury^s  possession.  Ludlow  never  pre- 
tended any  right  to  the  premises,  thoueh  he  admitted  that  he 
was  possessed  of  all  the  claim  of  Salisoury,  He  said  that  the 
land  belonged  to  the  Duncan  and  Camphell  tract,  and  that  the 
lee  was  in  them,  and  that  he  did  not  pretend  to  any  thing  more 
than  a  mere  possession.  This  he  told  to  JBaArer,  who  must  have 
considered  his  claim  as  *being  no  better,  for  he  continued  to 
hold  his  possession  under  JD.  and  C,  and  never  pretended  to 
any  right  adverse  to  theirs.  The  purchase  of  Ludlow^s  claim 
was  made  in  pursuance  of  an  agreement  between  the  three 
tenants,  viz.  £/»<»,  Howej  and  Baker ,  for  their  common  bene- 
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NEW-YORK,  fit,  and  merely  to  quiet  their  possession.    BeJcer  nerar  pre- 
,J^^^!J^S^  tended  that  he  had  acquired  any  superior  right  lo  his  oo-teDanlB, 
Jacksoh      and  the  facts  authorize  us  to  conclude,  that  the  purchase- 
^'  money  was  paid  equally  by  ail  of  them.    This  purchase  was 

ARDKR.  jj^^^^  before  any  partition  between  the  three  co-tenants,  and 
while  it  was  understood  and  agreed  that  each  diould  have  an 
equal  share  of  Ihmcan^t  right.  The  division  made  in  1783, 
between  Howe,  EUas^  and  Baker^  is  conclusive  evidence  ot 
this  understanding  between  the  parties,  and  of  the  intentions 
q{  Baker.  That  division  was  avowedly  made  by  them  of  the 
lands  which  they  had,  or  alleged  to  have,  purchased  of  JD.  and 
C,  and  the  survey  by  CuUy,  which  ran  down  to  the  white-ash 
tree,  was  made  by  their  direction  and  in  pursuance  of  that 
division,  and  possessions  were  afterwards  taken  by  them  accord- 
ingly. Baker  took  the  premises  as  his  share  upon  that  divis- 
ion, and  he  traced  on  the  land,  the  lines  of  OidWi  survey,  and 
agreed  to  them*  Baker  continued  to  occupy  this  land  under 
the  title  of  D.  and  C.,  until  the  year  1787  or  1788,  when  he 
quitted  the  premises,  and  expressly  declared  the  reason  to  be, 
that  he  was  not  able  to  pay  Dumcan  for  the  land,  according 
to  his  contract. 

Upon  these  facts,  I  think  it  results,  that  the  plaintifi*  showed 
enough,  in  the  first  instance,  to  entitle  him  to  recover.  He 
showed  a  possession  of  eight  or  ten  years,  under  a  claim  and 
color  of  title.  It  is  clear,  beyond  all  doubt,  that  Baker^ 
who  entered  and  held  under  the  plaintifi*,  would  be  concluded 
from  setting  up  any  adverse  title,  and  any  person  who  succeed- 
ed to  the  possession  under  Baker  would  be  equally  concluded. 
In  what  way  the  defendant  succeeded  to  the  possession,  does 
not  appear.  It  is  not  stated  or  alleged,  that  he  entered  under 
any  pretence  or  color. of  title,  and  Sie  natural  and  just  infer- 
f  *  31 1  ]  ence  seems  to  be,  that  he  entered  *upon  the  possession  which 
Baker  had  left,  as  an  intruder  without  title.  In  that  case,  the 
possession  of  the  plaintifi*  was  suflicient  to  entitle  him  to  re- 
cover, and  the  entry  of  the  defendant  must  be  considered  as  a 
trespass,  according  to  the  decision,  in  the  case  of  Jocfcioii,  ea? 
dem.  Murray  and  ^oiren,  v.  Hazen^  (3  Johns.  jRep.  2S.^  The 
defendant  is  either  such  an  intruder,  or  he  enterea  under 
Baker;  and  in  either  case,  he  is  preclu<kNd  from  questioninff 
the  pliuntifi^s  right  of  possession.  Baker  entered,  and  heM 
for  years  under  I>.  and  C,  and  they  and  their  heirs  are  enti- 
tled, as  against  him,  and  as  against  all  persons  who  came  in 
under  him,  or  who  entered  as  intruders  upon  a  potsessiott 
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which  be  left,  to  place  themselyes  in  stain  quo^  by  remitiing  new- YORK 
the  actual  posseflsion  which  they  had  jparted  with  to  Bofrer,  J^^l^l^S^ 
apon  the  fiiith  of  a  contract.    This  ii  a  settled  rale  of  law,  and 
founded  in  manifest  justice. 

*But  the  defendant  set  up  and  offered  to  show  an  outstanding 
title  subsisting  in  some  third  person ;  for  he  ofiered  to  prove, 
that  Casper  SaUsburyj  as  heir  to  bis  fiither  Hermany  held  a 
ferm  which  included  the  premises,  *' until  Luddoto  got  posses- 
sion in  1784,  under  his  judcment  and  execution."  The  first 
question  which  presents  itself  here  is,  whether  a  mere  intruder 
can  be  permitted  to  protect  his  intrusion  under  an  outstanding 
title  in  a  strai^r.  I  think  not.  The  rule  has  never  been  car- 
ried BO  iar,  and  it  would  be  a  violation  of  just  principle  to  apply 
it  to  the  case  of  a  trespasser  who  enters  upon  another's  posses- 
rioB  without  pretNice  of  title.  But,  if  the  defendant  could  be 
permitted  to  set  up  this  defoice,  the  next  inquiry  is,  whether 
what  he  offered  to  show  was  a  subsisting  title.  It  was  upwards 
of  twenty  years  between  the  time  that  Ludlow  is  stated  to  have 
acquired  the  Salisbury  title,  under  a  judgment  and  elocution,  . 
and  the  time  of  trial  when  the  testimony  was  offered,  and  I  be- 
lieve the  rule  is,  that  where  upwards  of  twenty  jrears  of  adverse 
possession  have  run  against  an  outstanding  title,  it  shall  not  be 
set  up.  {Butler's  JV.  P.  1 10.  3  Johns.  Rep.  386.)  The  pre- 
sumption in  that  case  is,  that  it  is  no  lonser  ^  subsisting  I  ^12] 
title.  And  this  presumption  was  confirmed  by  the  evidence 
which  the  plaintiff  had  already  given  in  the  case  respecting  the 
dedaretions  of  Ludhto.  The  title  set  up  by  the  defendant, 
according  to  the  testimony  which  he  offered,  resided  in  Ludlow , 
under  a  judgment  and  execution ;  and  the  plaintiff  had  shown 
that  Baker  purchased  that  title  of  Ludlow,  and  that,  if  it  ex- 
isted any  where,  it  existed  in  him.  This  brings  us,  then,  to  this 
point  of  inquiry,  whether  a  claim  or  tide  residing  in  BaJcer,  and 
which  he  could  not  have  set  up  while  he  was  in  possession,  can 
be  permitted  to  be  set  up  by  another  person  who  succeeds  Ba- 
ker to  the  possession,  and  probably  by  collusion  with  him.  I 
am  clearly  of  opinion,  that  this  ought  not  to  be  permitted,  and 
that  it  would  be  inconsistent  to  permit  the  defendant  to  pro 
tect  himself  by  a  claim  or  title  in  Baker j  which  Baker  himself 
coold  not  have  set  up,  had  he  remained  in  possession.  The 
necessity  of  guarding  against  fraud  and  collusion  between 
tenants  and  third  persons,  requires  the  observance  of  this  rule. 
I  am,  accordingly,  of  opinion,  that,  in  every  view  of  the  case 
which  I  can  take,  the  defence  ofiered  by  the  defendant  was 
inadmissible,  and  properly  excluded. 
Vol.  IV.  24  185 
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NEW-YORK,  The  validity  of  the  two  partitions  is  not  to  be  questioned. 
*JjyJfJ^  It  did  not  require  leases  to  make  the  division  valid.  A  parol 
Van  Bin-  division,  carried  into  effect  by  possessions  taken  according  to 
THursKH      it,  will  be  sufficient  to  sever  the  possessions,  as  between  tenants 

Dje  wItt  and  in  cooimon  whose  titles  are  distinct,  and  when  the  only  object 
oUien.  Qf  the  division  is  to  ascertain  the  separate  possessions  of  each. 
This  was  so  admitted  by  the  court  in  the  case  of  Jackson^  ex 
dem,  Vandenherg^  v.  Bradi.  (2  Caines^  174.)  Those  divisions 
being  binding  upon  the  parties,  there  did  not  then  exist  any 
objection  to  the  competency  of  Howe  as  a  witness.  And  as  to 
the  declarations  of  Ludlow  y  they  became  material  only,  in  con 
sequence  of  the  defence  set  up  by  the  defendant,  and  they  then 
went  to  show,  that  the  title  referred  to,  was  not  regarded  by 
the  claimant  as  valid.  Those  declarations  were  made  material 
only  by  the  act  of  the  defendant.     When  they  were  introduced 

[  *  213  ]  by  *the  plaintiff,  they  were  immaterial,  for  they  went  only  to 
support  a  fact  which  appeared  sufficiently  without  them,  viz. 
that  Baker  never  considered  himself  as  deriving  any  title  under 
LvMoWy  paramount  to  that  which  he  derived  under  Duncan 
and  CampbeUy  and  that  his  purchase  from  Ludlow  never  affect- 
ed the  dependent  relation  in  which  he  stood  to  Dtmcan  and 
Campbell, 

The  court  are,  therefore,  of  opinion,  that  the  motion,  on 
the  part  of  the  defendant,  for  a  new  trial,  must  be  denied. 

Rule  refused. 


Van  Benthuysen  and  another  against  De  Witt  ano 

others. 

In  fuits  on      THIS  case  came  before  the  court,  on  the  return  to  a  writ 
^Jformwco^f  of  error,  from  the  Commcm  Pleas  of  IhUchess  county. 
covenanu,  it  b      The  suit  bclow  was  ou  a  bond  given  by  the  plaintifli  in 
ST  p[^n^  to  ^iTor,  to  the  defendants,  as  overseers  of  the  poor  of  Rhynebedc^ 
aisign  breachos  to  indemnify  the  town  against  the  maintenance  of  a  bastard 

and    have    bis  «l:ij 
damam       as-  cnilQ, 

Mtsed;  and  if      The  defendants  below  pleaded,         ^ 

^^^^  Z      1-  Nan  est  factum,  and 

breacbes     as-      2.  Performance  of  the  condition. 

tlfemw/^  '^''^  The  plaintiffs  replied,  setting  forth  a  breach,  and  issue  wsk 
joined  thereon.  The  verdict  was  taken  upon  the  first  issue 
only,  by  which  the  jury  found  that  the  bond  was  the  deed  of 
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the  defeodants.  and  they  assessed  damages,  by  reason  of  the  new-york, 
,  detention  of  the  debt,  to  1  cent,  besides  the  costs  and  charges  v*lJJJ^^i2?\/ 
to  6  cents*    A  judgment  was  given  thereon  for  the  debt  and     vak  bek- 

costs.  THUMEH 

*The  case  was  submitted  to  the  court  without  argumcit.  i.^  v^itt  and 
The  question  Was,  whether  it  is  not  error  to  enter  a  judgment       oiIiom. 
for  the  debt,   before  the  jury  have  passed  upon  the  second      [  *  ^^^  ] 
issue,  and  if  found  in  favor  of  the  plaintiff,  until  they  shall 
have  assessed  damages  for  the  breach  assigned. 

Per  Curiam,  In  suits  on  bonds  for  the  performance  of  cove- 
nants, it  is  compulsory  on  the  plaintiff  to  assign  breaches,  and 
have  his  damages  assessed.  (2  Caines^  329.)  And  when  breaches 
are  assigned,  the  jury  at  the  trial  must  assess  damages  for 
such  breaches  as  the  plaintiff  shall  prove  to  have  been  broken, 
otherwise  the  verdict  is  erroneous,  and  a  venire  de  novo  will  be 
awarded.  This  was  so  held  in  the  case  of  Dragc  v.  Brandy  (2 
Wils.  377.)  where  the  jury  having  found  tli9t  the  defendant 
owed  the  debt,  and  havmg  omitted  to  assess  uamages  for  the 
breach  assigned,  a  venire  de  novo  was  awarded.  In  Hardy  v. 
JSem,  (5  Term  Rep,  636.)  error  was  brought  into  the  ex- 
chequer chamber  upon  the  judgment,  because,  as  the  breaches 
were  denied  by  the  defendant,  and  issue  joined  thereon,  the 
jury  had  found  the  issues  for  the  plaintiffs,  and  had  given  only 
damages  for  the  detention  of  the  debt,  and  had  not  assessed 
damages  for  the  breaches.  And  upon  the  opinion  of  Lord 
Kenyon,  and  of  Mr.  Justice  BuUery  that  the  damages  must  be 
assessed,  the  judgment  was  reversed,  and  a  venire  de  novo 
awarded*  (a) 

(«)  When  an  action  is  prosecuted  ii  any  court  of  law  apon  a  bond  for  the 
breach  of  any  condition,  other  than  for  the  payment  of  money,  or  for  any  penal 
sum  for  the  non-performance  of  any  covenant,  or  written  agreement,  the  practice 
under  the  Revised  Statutes  is,  for  the  i^aintiff  to  assign,  in  his  declaraUon,  the 
specific  breaches  for  which  the  action  is  brought;  and  for  the  jury,  upon  the 
trial,  if  they  find  that  any  assignment  of  such  oreaches  Is  true,  and  that  the 
plaintiff  shaU  recover  damages  therefor,  to  assess  such  damages,  and  specify  the 
amount  thereof  in  their  veraict. 

V^hen  judgment  in  such  actions  is  obtained  upon  demurrer,  confession  or 
default,  the  maintiff  may  either  issue  a  writ  of  inquiry  to  the  sheriff,  to  inquire 
into  the  truth  of  the  breaches  assigned,  and  to  assess  the  damages,  or  make  up 
a  circuit  roll  of  the  proceedings,  and  enter  an  order  therein,  that  the  truth  of 
the  breaches  assigned  be  inquired  into,  and  the  damages  sustained  thereby 
assessed  at  the  next  Circuit  Court.  If  the  plaintiff  recover,  the  verdict  is  entered 
on  the  record,  and  judgment  rendered  for  the  penalty  of  the  bond,  or  for  the 
penal  sum  forfeited,  as  m  other  actions  of  debt,  together  with  tiie  coMts  of  suit ; 
and  a  further  judgment  that  the  plaintiff  have  execution  to  collect  the  amount 
of  the  damages  so  assessed  by  the  jury.  The  damajres  are  specified  in  the  judg- 
ment, and  tSe  execution  is  in  the  usual  form  in  actions  of  debt. 

When  the  amount  of  the  damara  so  assessed  shall  be  satisfied,  the  real  and 
personal  estate,  and  the  body  of  the  defendant,  will  be  discharged  firom  further 
Uability  for  the  damages  so  assessed;  but  the  judgment  will  remain  as  a  security 
for  any  damages  T^jch  may  afterwards  be  sustained  by  the  fbrther  breach  of 
any  condition  of  such  bond,  or  by  the  non-performance  of  any  other  covenant, 
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NBW-YORK,      In  the  present  case,  there  is  this  further  defect,  that  the  jory 

J^^^^Jf^^  ^^^^  not  passed  at  all  apon  the  second  issue. 

Van  Bkx-         We  are,  accordingly,  of  opinion,  that  the  judgment  below 

THcvftK^i      must  be  reversed,  and  that  a  venire  de  novo  be  awarded,  at  the 

i»B  Wi^TT  aad  election  of  the  defendants  in  error,  returnable  at  the  Dutchess 

••^«-       circuit 

Judgment  below  reversed,  (a) 

or  written  agreement  by  the  defendant,  the  perfoimanee  of  which  waa  aecuMd 
by  luch  penal  Bum.  When  further  breachea  occur,  the  plaintiff,  or  his  le^ 
rcprcaentatiTeSy  may  have  a  writ  of  scire  facias  ujH>n  auch  judgment,  suggeating 
■uch  breaches  against  the  defendant  and  all  parties  bound  thereby ;  and  Uie  like 
proceedings  to  ascertain  the  dama|[e8  sustained  by  such  further  breaches  may 
De  had,  as  were  pursued  in  the  first  ustance,  and  the  judgment,  in  like  mauier, 
remains  as  a  security  ibr  any  fhrther  breaches.    2  Rev.  Sat,  378. 

(«)  Set  Mte,  p.  189. 
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^Jackson,  ex  dem.  Ferris,  against  Fuller. 


NEW^YORK, 

May,  1809. 

Jackaoh 

V. 
FULLXB. 


THIS  was  an  action  of  ejectment,  upon  a  mortgage^  exe-  in  an  acUon 
cuted  on  the  lat  JMay,  1807,  by  Andrew  fl^on,  junior,  to  the  broudu^T*"'' 
lessor  of  the  plaintiff.  It  was  admitted  that  the  mortgage  mort^gM^  a^ 
debt  was  due  and  unpaid,  and  that  the  defendant  was  in  pos-  ^^^  \e  "^y 
session,  without  the  privity  or  consent  of  the  plaintiff.  Wilson^  bten»t  of  the 
the  mortgagor,  in  JPehruary  or  Marck^  1808,  conveyed  the  '"^'^^SJ^' u^i 
|»«mises,  in  fee,  to  one  Daniel  Wibon^  subject  to  the  mort-  ^ra,  between 
gage.  In  April  last,  the  interest  of  the  mortgagor  was  sold  ^^SiJ^jlhSj 
oo  execution,  at  public  auction,  to  Daniel  frUson^  who  was  ? no^ty 7i 
the  highest  bidder,  and  on  the  1st  of  May  last,  he  leased  the  ^^^  •'*'* 
premises  for  one  year  to  the  defendant.  The  case  was  sub-  notice  toqoItT 
mttted  to  the  court  without  argument.  "^f  neceisaiy 

The  question  was,  whether  the  defendant  was  entitled  to 
notice  to  quit. 

Per  Curiam.  The  case  of  Jackson^  ex  dem.  Beniony  v. 
Laughheadj  (2  Johns.  Rep,  75.)  in  which  the  court  decided 
that  a  mortgagor  was  entitled  to  notice  to  quit,  arose  between 
the  original  mortgagor  and  mortgagee.  There  was  a  privity 
of  contract,  as  well  as  of  estate,  existing  in  that  case  ;  and 
the  reason  of  the  rule  requiring  notice,  is  much  weakened, 
when  it  is  to  be  applied  to  the  case  of  a  purchaser  in  fee  un- 
der the  mortgagor.  All  privity  between  the  parties  is  now 
gone.  The  purchaser  is  a  stranger  to  the  contract  by  which 
the  mortgage  was  created.  He  cannot  be  considered  in  the 
light  of  a  tenant.  He  knows  nothing  of  the  original  debt, 
and  is  under  no  personal  obligation  to  pay  it.  He  holds  pos- 
session of  the  pledge,  but  not,  as  in  the  other  case,  "  by  a 
perfect  understanding  between  him  and  the  mortgagee."  He 
claims  exclusively  by  a  title  from  the  mortgagor ;  and  his  case 
is  very  analogous  to  that  of  Jackson^  ex  dem,  Simmons^  v. 
Ckasej  (2  Johns.  Rep,  84.)  decided  in  the  same  term  with  the 
former,  in  which  it  was  held,  that  notice  was  not  necessary, 
because  the  privity  of  ^landlord  and  tenant  could  not  be  said  [  *  S16  ] 
to  exist  between  the  mortgagee  and  a  purchaser  from  the 
mortgagor.  If  notice  be  required  in  this  case,  it  must  be  so 
in  every  case  of  ejectment  upon  a  mortgage,  even  though  the 
land  has  been  conveyed  in  fee,  from  hand  to  hand,  until  all 
knowledge  of  any  existing  encumbrance  is  totally  lost.  This 
might,  indeed,  be  a  convenient  rule  for  a  purchaser  of  land 
charged  with  a  dormant  mortgage,  but  we  must  then  adopt 
8<Mne  other  principle  than  that  which  governed  in  the  case  of 

(«)  8m  tftBrtkwr,  flmlcy,  16  Mmt,  Rtf,  t89.    JM«m  t.  AUrkk,  IS  JUbir. 
lOS. 
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NEW-YbRK,  Jackson  v.  Laughheadj  of  a  privity  of  contract,  between  the 
.^^2;J2^  parties.    There  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff,  (a) 

(a)  Where  a  lease  is  made  for  a  jear,  and  so  from  year  to  year  as  loojg;  as 
both  parties  please,  there  must  be  notiee  to  t^mi  in  due  time  before  the  end  of  the 
year.  So  where  a  lease  is  made  to  hold  during  the  pleasure  of  the  lessor,  there 
must  be  due  notiee  to  quit ;  because  it  would  be  unreasonable  that  a  man  who 
has  ffone  to  the  expense  of  cultivating  land,  and  making  preparation  for  a  crop, 
whik  his  estate  was  uncertain,  should  be  turned  off  at  a  moment's  warning. 
Bedford  t.  JfElheron,  2  Serg.  ^  Raide,  49.  Mackey  y.  Maekey,  1  Perm.  JV.  J. 
Rep.  420.  See  Rising  y.  Stanard,  17  Mass.  Rep.  282.  EUis  v.  Paige,  I  Pick. 
R^.  43.  The  relation  of  landlord  and  tenant,  however,  must  exist,  or  the  party 
in  possession  of  land  is  not  entitled  to  notice  to  quit  Jackson  v.  Cuerden,  2 
Johns.  Ca.  353.  Jackson  v.  Tyer,  2  Johns.  Rep.  444.  Therefore,  where  A.  pur- 
chased the  interest  of  B.  in  a  lease,  and  agrreed  to  pay  the  rent  in  arrear,  and 
that  which  was  to  grow  due,  to  the  landlord,  it  was  held  that  the  relation  of 


tain  sum,  was  to  be  entitled  to  a  deed,  and  in  the  mean  time  was  put  into  pos* 
session,  and  was  to  pay  an  annual  rent,  and  actually  did  pav  rent  for  one  year, 
it  was  decided,  that  he  was  entitled  to  notice  to  quit.  Jackson  v.  Mven,  10 
Johns.  Rep.  336. 
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NEW-YORK, 

May,  1809. 


Jackson,  ex  dem.  Tuthill,  against  Dubois. 


Jackson 

V. 
DOBOlf. 


THIS  was  an  action  of  ejectment.  The  cause  was  tried  at  Though  the 
the  UUter  circuit,  before  Mr.  Justice  Van  Ness,  on  the  3d  Oc-  '^^igJ^^J 

tobcr^  1808.  not  wj  sold  in 

The  lessor  of  the  plaintiff  claimed  title  to  the  premises  in  J^  may"  m«^ 
question  under  a  purchase  made  at  a  sheriflfs  sale.  tain  an  action 

At  the  trial,  an  alias  fieri  facias  was  produced,  issued  out  ^ins*^**'"Se 
of  the  Ulster  Common  Pleas,  tested  the  $M)th  September^  1806,  mortgagor,  and 
and  returnable  the  first  Tuesday  of  January,  1807,  directed  to  JJXw^.*'*'"" 
the  sheriff  of  Ulster,  and  in  the  usual  form,  for  tht;  sum  of  75  A  mortgage 
dollars  debt,  and  24  dollars  64  cents  damages,  *against  T\tnu  [  *217  ] 
Sammons.  Under  this  execution,  the  sheriff  sold  all  the  right  not  registered, 
and  title  of  Tunis  Sammons,  to  the  premises  in  question,  for  oJ^r'T^wb^ 
204  dollars,  to  the  plaintiff,  and  executed  a  deed  to  him,  which  quent  judgment 
was  produced.  Cornelius  Low  and  Thomas  Harris  were  both  j  °*^*^the**  land 
present  at  the  sale,  and  Harris  bid  twice.  Harris  did  not  should  be  sold 
mention  that  he  had  any  claim  to  the  property,  nor  did  he  undc?the*jud^ 
forbid  the  sale.  A  copy  of  the  judgment  on  which  the  mem,  prior  to 
execution  was  issued,  was  produced,  bearing  date  in  July,  5hemortm^,^» 
1801.      The  premises  were  devised  to  Tunis  Sammons  by  his  *<»'«  /«  pir- 

£^.1  *  •'  chaser    at    the 

talner.  sheriff's      sale 

The  defendant  produced  a  bond  and  mortgage  executed  by  j»^*>uid  be  pro- 
Tunis  Sammons  to  Thomas  Harris,  for  the  premises  in  question,  the^mori^^. 
for  securing  the  payment  of  84/.  dated  the  21st  March,  1800,  ^^L.^ 
and  registered  the  17th  April,  1802.  mortg^ed  his 

It  appeared,  that,  in  the  summer  of  1803,  Sammons  and  Har-  '^u*  !*>  ^soo, 
ris  made  a  settlement  of  their  accounts  together,  in  which  the  was  ojiuine^- 
money  due  qn  the  bond  and  mortgage  was  included,  and  a  gainst  Wm,  and 
balance  of  about  400  dollars  was  found  due  to  Harris,  who  isoi,  and  the 
took  a  lease  of  the  premises  from  Sammons,  for  ten  years,  to  "mortgage  was 
pay  that  sum ;  and  that  an  endorsement  was  to  be  made  on  the  btered  in^^ 
bond,  at  the  end  of  every  year,  of  the  sum  agreed  on.  The  ^^j  **>®  '*"<* 
bond  and  mortgage  were  understood  to  be  in  force.  seized  under  an 

The  defendant  produced  a  lease  from  Harris  to  him,  dated  execution  w- 
the  28th  March,  1805  ;  and  the  lease  from  Sammons  to  Harris,  judgment,  the 
dated  the  26th  July,  1803,  was  also  produced,  under  a  notice  JJJJlJf^^®  ^^' 
given  for  that  purpose.  sheriff's  'Uies! 

On  this  evidence,  the  judge  directed  the  plaintiff  to  be  called,  «  m)6..andbid, 
and  nonsuited,  with  leave  to  move  the  court  to  set  the  nonsuit  tioning  the 
asifle,  and  grant  a  new  trial.  ww^feld'  thjl 

Ihe  registry  of  the  mortgac[e  was  notice  to  all  the  world^  and  that  the  interest  of  the  mortgagee  was  no» 
aflected  by  his  silence,  or  bidding  at  the  sale,  nor  could  it  be  defeated  by  the  sale,  under  the  judgmc  tl, 
vibeequent  to  the  registry. 

{a)  Jackson  ▼.  Pott,  9  Cow,  Rep.  VtO,  and  the  eaaet  cited.    4  Cow,  Rep.  278, 606.  Jdcksom  ▼.  V  my, 
fofme.  Rep,  471. 
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NEW- YORK,      A  motion  was  made  to  set  aside  the  nonsuit,  on  the  follow- 

ll2^!2^^  ing  grounds: 

1.  As  the  mortgage  was  not  registered  at  the  time  the  judg- 
ment was  docketed,  it  must  be  postponed,  and  the  judgment 
first  satisfied. 

2.  That  Harris  y  by  taking  possession  of  the  premises  for  the 
[  *  218  ]      first  time  in  Ji%,  1803,  and  then  as  a  tenant  under  *Samnum9^ 

was  estopped  fi'om  claiming  the  possession  as  mortgagee. 

3.  That  as  Harris  was  present  at  the  sheriff's  sale,  and  was 
silent  concerning  his  claim  as  mortgagee,  he  is  estopped  fiom 
now  setting  up  the  mortgage. 

Hawkins  and  Fisky  for  the  plaintiff.  1.  The  plaintiff,  as 
purdiaser  at  die  sherifl^s  sale,  comes  in  under  the  judgment, 
and  acquires  all  the  interest  which  was  bound  by  that  judg- 
ment. His  title  refers  back  to  the  time  of  the  judgment. 
(1  Johns.  Cos.  85.  Jackson  d.  Loan  Officers  of  Rensse" 
'  iaer  v.  BviL)  The  statute  concerning  mortgages  (24  sesa.  c 
156.  L.  vol.  1.  480.  sess.  36.  c.  32.  s.  2.  1  JR.  £.  373.)  declares^ 
that  the  mortgage  first  registered  shall  have  a  preference,  and' 
that  a  mortgage  not  registered  shall  not  defeat  the  title  or  in- 
terest of  a  bona  fide  purchaser.  A  judgment  creditor  ou^ht  to 
be  considered  and  treated  as  a  bona  fide  purchaser.  His  lien  is 
perfect.  The  title  of  the  mortgagee,  until  the  registry,  is  im:* 
perfect.  The  law  gives  the  lien  to  the  judgment  creditor,  and 
if,  at  the  time  it  is  created,  it  has  a  priority  to  any  other  in- 
cumbrance, that  priority  oucht  not  to  be  defeated  by  any  sub- 
sequent acts.  If  the  sale  of  the  premises,  under  the  jud^ent, 
had  been  made  prior  to  the  registry  of  the  mortgage,  there  is 
no  doubt  that  the  purchaser  would  have  acquired  a  valid  title. 
If  the  mortgage  had  been  registered  at  the  time,  the  judgment 
creditor,  knowing  the  existing  of  the  mortgage,  would  nof. 
have  relied  on  his  judgment,  but  have  sought  for  other  security. 
2.  As  Harris  took  a  lease  firom  Sammons,  he  is  estopped 
from  claiming  to  hold  as  mortgagee.  The  plaintiff  has  a  right 
to  avail  himself  of  this  estoppel.  Every  person  who  becomes 
interested  by  act  of  law,  shall  be  bound  by,  and  may  take  ad- 
vantage of,  an  estoppel.  {Viner^  Estop.  (L.  1.)  (A.  2.)  Co. 
IMtl  352.  a.)  Estoppels  bind  both  parties,  or  neither.  (12  Mad, 
361.)  As  Sanunons  would  not  have  denied  the  lease,  neither 
can  Harris.  A  man  shall  always  be  estopped  by  his. own  deed, 
nor  is  he  permitted  to  prove  any  thing  in  contradiction  to  his 
own  solemn  act.  (2  Black.  Com.  295.  Co^  Litt.  171.  Fhwi. 
Rep.  433,  434.)  And  so  far  is  this  principle  carried,  that  if  one 
[  *  219  ]  takes  a  lease  by  indenture,  of  his  *own  lands,  it  shall  bind  him. 
{Viner,  Estop,  K.  Woodfall,  207.  2d  edit.)  So  a  feoffment 
enrolled,  without  livery  of  seisin^  though  U  has  no  force  to 
pass  the  land,  yet  the  feoffor  is  estopi^  firom  saying  it  was 
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not  bis  deed.  (^Viner^  Ettop.  A.)   If  A.  lease  land  to  B.  for  new.york. 
yearsy  both  parties  are  estopped  to  say,  that  the  lessor  had  no  ^^JJ^lJ-^l^ 
title.     (Co.  Litt.  47.  b,  Vinerj  Estop.  N.  2  Ld.  Raym.  1051.      Jacxson 
Shepherd*8  Toxick.  52.)  If  the  defendant  sets  up  the  mortgage,      jy^^^u 
while  the  lease  is  in  operation,  he  must  deny  that  the  lessor 
had  authority  to  make  the  lease.     An  estoppel  which  affects  the 
land,  runs  with  it,  into  whose  hands  soever  the  land  comes. 
(1  Salk.  276.     3  Term  Rep.  371.)     The  legal  existence  of  the 
lease  is  incompatible  with  that  of  me  mortgage ;  and  the  lease, 
being  the  last  security,  must  supersede  and  dissolve  th^  mort- 
gage.    (PopA.  Rep.  8.) 

If  a  mortgagee  should  accept  a  lease  of  the  premises  from 
the  mortgagor,  would  he  be  allowed  to  set  up  the  mortgage  in 
defence  to  an  action  of  debt  for  the  rent  f 

3.  As  Harris  was  present  at  the  sheriff's  sale,  and  concealed 
his  mortgage,  it  must  be  considered  as  a  fraud  on  the  pur- 
chaser. (I  Bro.  C.  C.  63.  1  Fonbl.  161.  2  Johns.  Rep. 
589.  Roberts  an  Frauds,  131.)  In  cases  of  fraud,  courts  of 
law  have  power  to  afford  relief.  (Dovg.  21.)  If  Harris  meant 
to  have  claimed  under  the  mortgage,  he  ought  not  to  have  at- 
tended the  sale,  or  have  made  known  his  mortgage  at  the  time. 

Sudamy  and  J.  TaHmads'e,  contra.  A  purchaser  at  a  sheriff's 
sale  stands  in  the  place  of  the  defendant  in  the  execution,  and 
takes  his  title.  (1  Johns.  Cos.  153.)  The  mortgage  was  given 
in  Marchj  1800,  and  the  judgment  is  in  August ,  1^1.  At  the 
time  of  the  judgment,  tSammans,  as  mortgagor,  had  only  an 
equity  of  redemption.  The  judgment  could  bind  no  more 
than  the  interest  of  a  mortgagor.  The  execution  commands 
the  sheriff  to  levy  on  the  lands  of  which  the  defendant  was 
seised  at  the  time  of  the  judgment.  Now,  Sammons  was  at 
that  time  seised  only  as  mortgagor,  and  no  more  than  an  equity 
fS  redemption  could  be  sold  under  the  execution. 

A  judgment  is  not  a  /ten,  nor  can  it  affect  purchasers  or 
mortgagees,  until  the  roll  is  filed,  and  the  judgment  docketed. 
(24th  sess.  c.  105.  vol.  1.  p.  388.  Sess.  36.  c.  50.  I  R.  L. 
501.  2  Rev.  Stai.  359.)  A  mortgage  is  a  better  security. 
It  is  an  immediate  /ten,  and,  though  unregistered,  this  lien  can- 
not be  defeated  *by  a  subsequent  judgment.  This  is  manifest  [  *  220  ] 
from  the  provisions  of  the  statute. 

2.  The  doctrine  of  estoppel  is  not  applicable  to  the  present 
case.  The  lessor  is  a  mere  speculating  purchaser,  five  years 
after  the  mortgage  was  duly  registered.  The  paper  which  has 
been  introduced- as  a  lease  is  nothing  more  than  an  agree- 
ment as  to  the  annual  value  of  the  land,  of  which  the  mortgagee 
took  possession.  The  mortgage  was  in  full  force  at  the 
time.  It  was  proper  to  fix  the  annual  value  of  the  land,  in 
Older  that  it  midit  be  applied  to  the  payment  of  the  bond 
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NEW- YORK,  and  mortgage.  By  the  mortgage,  Harris  acquired  a  fee  Bimple 
JJji;J2^  at  law,  and  if  he  todL  a  lease,  the  greater  estate  would  not  be 
merged. 

3.  The  registry  of  a  mortgage  is  notice  to  all  the  world. 
(Johnson  v.  Stagg^  2  Johns.  Sep.  510.^  The  sale  was  long 
subsequent  to  Uie  registry;  Harrisy  tnerefore,  cannot  claim 
the  protection  of  a  bona  fide  purchaser,  without  notice.  He 
is  a  purchaser  with  full  notice.  He,  no  doubt,  speculated  upon 
the  supposition,  that  the  judgment  would  prevail  c^nst  the 
mortgage.  Harris^  by  attending  the  sale  and  bidding,  could 
not  ddbeive  the  plaintiff,  because  the  interest  to  be  sold  was  no 
more  than  that  o(  a  mortgagor,  and  the  mortgagee  had  a  right 
to  become  the  purchaser.  There  is  no  pretence  for  the  sug* 
gestion  of  a  legal  or  constructive  fraud,  arising  from  the  silence 
of  Harris^  when  the  mortgage  had  been  duly  registered  for 
several  years. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  The  plain- 
tiff, having  been  nonsuited  at  the  trial,  has  moved  to  set  it 
aside.  The  facts  are  briefly  these :  Comeliiu  Low  obtained  a 
judgment,  in  the  Common  Pleas  of  Ubtery  against  Tunis  Sam* 
tnons,  which  was  docketed  on  the  5th  of  August ^  1801.  An 
execution  was  issued  on  this  judgment,  dated  the  28th  iSep- 
tember,  1806,  and  a  sale  was  made  by  the  sheriff  thereon,  of 
the  premises  in  question,  to  the  lessor  of  the  plaintiff,  and  a 
deed  was  given  on  the  10th  of  March,  1807.  Sammons^s  title 
f  *  221  ]  to  the  premises  on  the  21st  of  March,  ^1800,  was  unques- 
tioned. On  that  day,  he  executed  a  mortgage  to  Thomas  Har- 
m,  of  die  premises,  to  secure  the  payment  of  210  dollars, 
payable  1st  Aprils  afler  date.  This  mortgage  was  registered 
the  17th  of  Aprilj  1802.  At  the  sheriff's  sale,  Harris  ap- 
peared and  bid  several  times,  and  gave  no  notice  of  his  mort- 
gage, nor  did  he  forbid  the  sale.  On  the  26th  of  July,  1803, 
Sammons  gave  a  lease  to  Harris  of  the  premises,  for  ten  years, 
to  secure  the  payment  of  a  balance  of  400  dollars,  due  him 
from  Sammons,  and  one  tenth  of  this  balance  was  to  be  en- 
dorsed every  year  on  the  bond  accompanying  the  mortgage ; 
when  this  agreement  was  made,  both  parties  tuked  of  the  bond 
and  mortgage  being  in  force. 

A  mortgagee  is  considered  at  law,  and  for  certain  purposes, 
as  the  owner  of  the  estate.  It  has  been  decided  in  this  court, 
that  his  interest  cannot  be  sold  on  execution,  (ante,  p.  41. 
Jackson  v.  WiUard,)  because  it  cannot  be  separated  from  the 
debt;  and  it  has  been  considered  as  a  security  for  money. 
Still,  however,  it  cannot  be  denied,  that  the  mortgagee  has  the 
title,  so  far  as  to  enable  him  to  maintain  an  ejectment  on  the 
mortgage,  not  only  against  the  mortgagor,  but  against  such  as 
derive  title  under  him,  subsequent  to  the  mortgage.  The 
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Bd  section  of  the  statute  concerning  mortgages  (1  vol.  R,  L.  NEW-YORit, 
481.)  gives  priority,  in  case  of  several  mortgages  of  the  same  ^^^^IJJ^ 
premises,  to  the  first  registered ;  and  it  provides  that  no  mort- 
gage shall  defeat  or  prejudice  the  title  or  interest  of  any  bofia 
fide  purchaser,  unless  the  same  be  duly  registered,  according 
to  the  provisions  of  the  statute.  Before  this  statute,  there  was 
BO  necessity  of  registering  mortgages  ;  they  would  have  stood 
upon  the  same  footing  as  any  other  Uen  on  real  property. 
Since  the  statute,  they  must  be  registered^  or  lose  their  prior- 
ity, as  to  junior  mortgages,  and  be  liable  to  be  defeated,  in  case  » 
of  a  bona  fide  purchaser,  prior  to  the  registry.  Th^re  is  nothing 
in  the  statute  which  ^ves  a  preference  to  a  judgment  docketed 
over  an  anregistered  mortgage.  The  judgment  being  by  act 
of  lew,  does  not  destroy  the  lien  acquired  by  an  unregistered 
mortgi^,  nor  gain  a  preference  "^over  it  Should  the  mort-  [  *  S22] 
gagee  pennit  a  sale  to  take  place;  prior  to  the  registry,  then, 
in  my  opinion,  the  vendee  of  the  sheriff  would  be  protected 
from  the  mortgage,  and  it  would  lose  its  priority.  In  the 
Pl^nt  case,  the  mortgage  to  Harris  had  been  registered 
nearly  five  years  prior  to  the  sheriff's  sale.  The  mortgage 
being  prior  to  the  judgment,  and  the  registry  lod^  before  the 
sale,  Harris  had  the  legal  title  to  the  premises,  and  the  lessor 
of  the  plaintiff  roust  be  deemed  to  have  had  notice  of  the 
mortgage  when  he  purchased. 

There  is  no  weight  in  the  objection,  that  by  Harris' t  bidding 
at  the  vendue,  he  ought  to  be  estopped  from  disputing  the 
title  of  the  purchaser  at  that  sale.  Sammons  had  a  vendible 
interest  in  the  premises,  the  equity  of  redemption.  Harrises 
bidding,  when  he  had  a  right  to  presume  every  one  who  bid 
knew  of  his  niortgage,  is  not  irreconcilable  with  the  situation 
in  which  be  stood  as  mortgagee. 

The  suggestion  that,  by  the  arrangement  which  took  pkice 
between  Harris  and  Sammonsy  the  mortgage  was  surrendered, 
is  inconsistent  with  their  declared  intentions,  and  is  contra- 
dicted by  the'  lease  itseff ;  for  by  that,  the  existence  of  the 
bond  and  mortgage,  ia  recognized.  I  am  satisfied,  that  the 
nonsuit  was  dorrectly  ordered,  and  that  the  plaintiff  can  take 
nothing  by  his  motion« 

Rule  refused. 
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NEW>TORK, 
Ma/,  1809. 

SAvromA  ^ 

r. 

^F^iil!^  Sanfobd  against  Mickles  and  FoftMAN. 

Where  a  Bote,  THIS  wafl  an  actiooL  of  agma^sit.  The  declaration  oon- 
mud^^V^  ne^  tfuned  two  jCOUDta ;  one  on  a  promissory  note,  dated  the  14th 
gotiated  five  Jwu^  1806,  giTeii  hf  the  defendants  to  Brown  and  Obiuteadf 
Soe^'aiid^tLefe  ^^'  1|249  dollars  and  56  cents,  payable  on  demand,. and  en- 
were  leverai  dofsod  by  Brown  and  Olmsteadj  to  the  plaintiff.  The  second 
SonMTprK/to  Oount  was  for  money  had  and  received,  to  the  use  of  the 
iu  transfer,  in  plaintiff.  Plea,  turn  auumpsit,  with  notice  of  set-off.  The 
eiMionee^^the  ca^s^  was  tried  at  the  Onondaga  circuit,  in  September ^  1808. 
maker  wai  not  The  note  was  signed  S.  Brovm^yan,  for Mickl€s  if  Co.,  and  his 
Jp**^^jJ|Snee|  authority  to  make  the  note  was  proved. 
as  against  the  The  endorsement  on  the  note  was  in  the  hatid-writing  of 
KpSk*"'  th^  Olmstead,  and  in  the  words  following:  ''November  15,  1808. 
amount  due  on  Pay  the  Contents  to  Benjamin  Sanford.  William  Olmitead,  for 
[  *  225 1  the  late  firm  of  Brown  and  OlmsteadJ*^  The  partnership  *of 
^^tbetime  ^^^^^"^  *^^  Olmstead  had  been  dissolved,  by  mutual  consent, 
of  the  traat-  before  the  endorsement  was  made.  At  the  time  of  the  disso- 
'^One  partner  '"^^'*>  *^  ^^8  agreed  that  Olmstead  should  take  the  stock  in 
aAer  a  dissolu^  trade,  coUcct  and  receive  the  outstanding  debts,  and  pay  the 
partnersh^  *^  debts  duc  by  the  partnership ;  but  no  authority  to  endorse 
cannot  en^ne  notes.  Or  to  use  the  name  of  the  firm  in  any  manner,  was 
°VCTbIJfore*to  ^^^^^'  The  defendants'  counsel  objected,  that  Olmstead 
Se  firm,  though  having  uo  authority  to  endorse  the  copartnership  name,  after  a 
to  setUMheecH  dissolution  of  partnership,  the  plaintiff  could  not  recover  on 
partnershipcon-  the  note  ;  but  this  objection  was  overruled.  The  defendants 
cems.  iijgu  offered  to  prove,  that  the  note  was  given  by  Brown^  the 

(•)  seofliMT.  ^^^^^  ^^  Mickles  if  Co.y  for  the  balance  of  accounts  adjusted 
g|«M^g«»i  i  by  him,  and  in  which  he  included  not  only  the  demands  of 
'  Srown  if  Olmstead  against  the  firm  of  Mickles  if  Co.^  but  also 
what  was  due  from  the  defendants  individually,  and  that  the 
clerk  had  no  authority  to  adjust  any  demands  against  the  de» 
iendants,  in  their  separate  capacities ;  but  this  evidence  was 
objected  to  and  overruled.  The  defendants  then  offered  to 
prove  that,  in  the  adjustment  of  the  accounts  for  which  the 
note  was  given,  there  were  several  errors,  which,  if  corrected, 
would  materially  reduce  the  balance,  and  the  amount  due  on 
the  note ;  but  this  testimony  was  objected  to,  and  overruled  by 
the  judge.  Several  payments  were  endorsed  on  the  note,  the 
last  of  which  was  on  the  25th  October,  1806.  The  jury  found 
a  verdict  for  the  plaintiff,  for  the  balance  due  on  the  note, 
after  deducting  the  payments  endorsed. 

On  the  motion  to  set  aside  the  verdict,  and  for  a  new  trial 
two  questions  were  raised : 
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1*.  WkeUier  one  partner,  after  a  dissolution  of  die  part-  new-york, 
uership,  can  endorse  a  note  given  to  the  firm,  so  as  10  enable     ^^^^  ^^^• 
the  endorsee  to  maintain  an  action  in  his  own  name  against 
the  firm. 

2.  Whether  a  note^  payable  on  demand,  endorsed  five 
months  after  date,  on  which  sundry  payments  are  end<Nrsed  at 
the  time,  is  to  be  considered  as  due  at  the  time  of  its  being 
negotiated,  so  as  to  entitle  the  makers  to  set  up  any  defence 
Against  the  endorsee,  which  they  might  have  done  in  an  action 
brought  by  the  original  payee. 

KirJclandy  for  the  defendant,  as  to  the  first  point,  cited  Lan- 
dng  T.  GaiM  if  Ten  Eydc,  (2  Johns.  Rep.  300.)  HaekUy  v. 
Patrick^  (3  Johns.  Rep.  536.)  EUgour  v.  Finlyson  and 
otkers,  (1  Hen.  Blade.  155.)  and  j&el  ▼.  Sutton^  (3  Esp. 
Casesy  108.) 

As  to  the  second  point,  he  contended,  that  the  payments  en* 
dorsed  on  the  note,  between  its  date  and  the  time  of  its  trans* 
fer,  showed  that  payment  had  been  demanded,  and  that  the 
note  was  actually  due  ;  and  that  this  was  sufficient  to  put  the 
plaintiff  on  the  inquiry.  In  the  case  of  Furman  v.  Haskin, 
(2  Caines^s  Rep.  369.)  the  court  decided,  that  a  promissory 
note,  payable  on  demand,  negotiated  by  the  payee,  eighteen 
months  after  it  was  made,  was  to  be  considered  as  due  and 
dishonored,  and  that  the  endorsee  took  it  on  the  credit  of  the 
endorser,  and  subject  to  all  the  equities  existing  between  the 
original  parties.  A  note,  payable  on  demand,  must  be  pre- 
sented in  a  reasonable  time,  otherwise  it  will  be  considered  as 
dishonored ;  and  what  is  a  reasonable  time,  is  a  question  of 
law,  (1  Term  Rep.  168.  3  Term  Rep.  80.  7  Term  Rep.  422. 
Chitty  on  Bitts,  2d  ed.  98.  100.  197,  198,  199.)  arimng  fi^om 
the  fiicts  found  by  the  jury. 

Gold^  contra.  1 .  The  endorsement  in  the  name  of  the  firm 
or  the  payees,  by  one  of  the  partners,  was  merely  to  enable 
the  plaintiff  to  recover  in  bis  own  name.  It  created  no  new 
responsibility  on  the  part  of  the  partners.  The  objection  does 
not  lie  in  the  mouth  of  the  party,  who  is  subjected  to  no  new 
responsibility.  The  authority  of  Olmstead  to  endorse  the 
copartnership  name  necessarily  arose  fi'om  the  transfer  of  the 
partnership  stock  and  outstanding  debts  to  him.  In  the 
cases  cited,  the  endorsement  went  to  create  a  new  responsi- 
bility. 

2.  In  Ihe  case  of  Furmm  v.  ffasJcin,  the  note  was  negotiated 
18  months  after  it  was  made ;  in  the  present  case,  5  months 
only  had  elapsed.     It  is  true,  that  payments  are  endorsed  on 
the  note  ;  and  the  last  endorsement  is  strong  ^evidence  that      [  *  227  ] 
all  prior  payments  were  correctly  endorsed,  and  that  the  de- 
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NEW-YORK,  fendants  had  really  do  ground  to  object  to  the  payment  of  the 
May,  1809.     gmj^  J^Q  ^  |^  appeared  on  the  note. 


Yates,  J.,  delivered  the  opinion  of  the  court.  1.  It  has 
FoRMAK.  heen  decided  in  the  case  of  FumumY.  Haskin, (2  Caines, 369.) 
that  a  note  payable  on  demand,  endorsed  after  a  lapse  of 
eighteen  months,  was  to  be  considered  as  dishonored  and  oyer 
due,  and  that  the  endorsee  took  it  liable  to  every  defence  which 
might  have  been  made  by  the  payee.  It  is,  however,  not  de- 
cided, that  a  note  payable  on  demand,  and  endorsed  within  a 
shorter  period  than  eighteen  months,  would  not  be  attended 
with  the  same  consequences  ;  each  case  ought,  perhaps,  to  be 
governed  by  its  own  peculiar  circumstances.  In  the  one  now 
before  us,  a  number  of  payments  have  been  endorsed,  and  the 
last  but  a  few  days  prior  to  the  assignment,  and  about  five 
months  after  its  date.  From  the  last  endorsement,  it  may  be 
presumed,  that  all  antecedent  pajrments  had  been  noticed  and 
entered  in  the  same  manner ;  the  plaintiff  had  a  right  to  con- 
sider the  amount  due  at  the  time  of  the  transfer,  after  deduct* 
ing  the  payments,  to  be  the  true  balance ;  the  defendant  was, 
therefore,  properly  prevented  from  impoaching  the  note,  as 
given  for  too  large  a  sum.  (a) 

2.  The  authority  which  exists  during  the  continuance  of  a 
partnership,  from  one  partner  to  bind  his  copartner,  ceases  on 
its  dissolution;  and  with  respect  to  antecedent  debts,  con* 
tracted  during  the  partnership,  the  power  to  receive  payments 
and  give  discharges,  rests  on  the  same  principle  with  that  of 
joint  obligees  or  payees  of  a  note,  not  otherwise  connected  as 
partners.  The  cases  cited  have  been  determined  with  a  view 
of  protecting  one  partner  from  a  responsibility  which  might  be 
created  against  him,  in  consequence  of  the  negotiation  of  bills 
by  the  other,  after  the  dissolution.  It  is  impossible  to  separate 
the  right  to  endorse  a  bill  by  one,  passing  the  title,  from  the 
legal  responsibility  on  all  those  having  an  interest  in  it. 

(a)  When  a  note  if  pftj^able  on  demand,  it  must  be  pieaented  within  a  reaeoaa- 
ble  time  for  payment,  or  it  will  be  eonsidered  at  out  of  time  and  diihonored ; 
and  if  it  be  ^rwards  negrotiated,  it  will,  in  the  hands  of  the  endorsee,  be  liable  to 
all  the  equities  which  subsisted  between  the  original  parties.  Acmum  t.  HaMms, 
2  CaineSf  369.  In  an  action  by  the  endorsee  acainst  the  drawer  of  a  note,  dated  in 
Philadelphia^  payable  on  demaTidf  without  defalcation,  where  it  appeared  that 
the  payee  lived  in  Philaddphiaf  and  the  drawee  at  a  distance  of  one  hundred 
and  eighty  miles;  and  that  the  first  notice  which  the  drawer  received  of  the  en- 
dorsement was  fourteen  months  after  the  date  of  the  note,  previous  to  which  no- 
tice he  had  made  payments  to  the  payee ;  it  was  held,  that  the  jury  might  pre- 
sume that  the  endorsee  had  notice  of  the  payments.  CrwMWtU  v.  Arrot,  1  Serf. 
4^  RauU,  180.  There  is  no  precise  time  within  which  a  note  payable  on  demand  i» 
to  be  deemed  dishonored ;  it  must  depend  on  the  circumstances  of  the  case ;  bat 
such  a  note,  negotiated  eighteen  months  afbr  its  date,  will  be  deemed  out  ol 
time.    J^Wnum  v.  JXBsJfcms. 
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•The  decided  manner  in  which  Lord  Kenyan  (3  Esp.  Ca$. 
111.)  denies  the  right  of  one  partner,  after  a  dissolution  of 
the  partnership,  to  endorse  bills  given  before,  1f  he  even  had 
authority  to  settle  the  partnership  accounts,  induces  me  to 
believe  the  doctrine  as  settled.  It  would  be  a  peculiar  hard* 
ship,  to  put  a  partner,  retired  from  the  whole  concern,  so  com- 
pletely in  the  power  of  the  other,  as  to  charge  him,  by  nego- 
tiating bills  given  during  the  partnership.  This  power  being 
denied,  it  follows,  that  they  must  all  join  in  the  transfer  of  a 
bill  negotiated  after  the  dissolution,  for  the  purpose  of  vesting 
the  title  in  the  endorsee.  The  court  are,  therefore,  of  opinion, 
that  the  verdict  must  be  set  aside,  and  a  new  trial  be  granted. 

New  trial  granted 


NEW-YORK, 

May,  1809. 

RoSKKRAlfH 
V. 

Vait  Aht- 

WXRP 


RosEKRANS  against  Van  Antwerp. 

IN  ERROR,  on  certiorari.  The  return  stated,  that  Van 
Antwerp  brought  an  action  against  Rosekrans.  On  the  return 
of  the  summons.  Van  Antwerp  appeared  by  attorney,  being  out 
of  the  county  at  the  time,  and  which  was  known  to  the  justice ; 
but  no  proof  of  it  was  made.  The  plaintiff  below  declared, 
that  the  defendant  had  sold  him  a  set  of  harness,  which  he 
warranted  to  be  well  made,  and  averred  that  it  was  not  well 
made,  but  useless,  and  also  for  money  had  and  received  to  his 
use.    The  defendant  pleaded  non  assumpsit^  and  also  that  the 

Elaintiff  had  given  him  a  receipt  for  20  dollars,  for  a  set  of  old 
amess,  and  20  shillings  costs,  in  full  of  all  demands.  The 
plaintiff  replied,  that  the  receipt  was  not  genuine.  The  cause 
was  tried  before  a  jury,  and  the  defendant,  being  sick  and 
unable  to  attend,  appeared  by  attorney.  The  jury,  after  hear- 
ing •the  evidence,  gave  a  verdict  for  the  plaintiff  for  14  dol- 
lars ;  for  whicn  the  justice  gave  judgment,  to  reverse  which 
the  present  certiorari  was  brought.  The  cause  was  submitted 
to  the  court  without  argument. 

Per  Curiam.  One  principal  objection  to  the  proceedings  in 
the  case  below  is,  that  the  justice  admitted  the  plaintiff  to 
appear  by  attorney,  upon  his  own  knowledge  of  the  fact  of  his 
abaence  from  the  county ;  and  at  the  different  days  to  which 
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NEW<Y<MIK,  the  ciiuse  was  adjourned,  the  Bame  aUoroey  appeared,  bb  the 
Haj,  1809.  plaintiff  had  not  returned  to  the  county.  The  statute  on  this 
subject  (31  S6S8.  c.  204.)  declares,  that  it  shall  not  be  lawful 
for  the  justice  to  permit  any  person  to  appear  and  advocate  in 
his  court  for  any  party,  unless  such  party  be  prevented  from 
attending,  by  reason  of  sickness  or  absence  from  the  county, 
of  which  proof  is  to  be  made.  The  question  is,  whether  the 
justice  acted  upon  the  requisite  proof  of  the  absence  of  the 
plaintiff  below.  He  returns  that  the  plaintiff  was  absent  from 
the  county,  <^  to  his  certain  knowledge."  As  this  provision  in 
the  statute  is  a  pretty  rigorous  restraint  of  the  common  law 
right  of  every  party  to  appear  by  attorney,  and  may  operate, 
in  many  cases,  most  severely  upon  a  party  who  is  wholly  un- 
skilled in  conducting  a  cause,  or  even  in  stating  a  case,  we 
could  wish  that  the  proviso  admitted  of  greater  latitude  of  in- 
terpretation :  but  as  the  statute  is  explicit,  that  proof  of  the 
absence  of  the  party  must  be  made,  before  the  attorney  is  to 
be  admitted,  the  justice  cannot  act  from  his  own  knowledge, 
and  call  that  knowledge  proofl  Such  a  principle  would  be 
dangerous,  and  is  contrary  to  the  decision  of  this  court,  in  the 
case  of  Burlingkam  v.  Dtyer^  (2  Johns.  Rep.  189.)  The  pro- 
ceedings, on  the  part  of  the  plaintiff  below  were,  therefore, 
without  authority,  and  contrary  to  law ;  and  for  this  reason 
the  judgment  below  must  be  reversed. 
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Vackson,  ex  dem.  Grjswold  and  another,  against 

Bard. 

THIS  was  an  action  of  ejectment  for  land  in  PkiiipHovm^  in  Wbere  A»  went 
<he  county  of  Dutchess.  The  cause  was  tried  at  the  Duickess  JTiaST^^ 
circuit,  before  Mr.  Justice  Vun  Nessy  in  SejOembery  1808.  an    agreement 

The  plaintiff  gave  in  evidence  a  mortgage  from  Samuel  ^^^^'^^^ 
Diekensott  to  Iwger  Barton^  dated  the  8th  l^rcky  1779,  for  chase;  andC. 
160  acres  of  land,  including  the  premises  in  question,  being  ^^^^  *^ 
one  quarter  of  an  acre,  made  to  secure  the  payment  of  865  del*  dcr  an  ame*- 
lare,  in  two  years.  Z^'l^^ 

IL  Bartany  the  mortgagee,  was  offered  as  a  witness  on  the  ^e  possession 
part  of  the  plaintiff,  and  was  objected  to,  on  the  ground  of  his  ^1^1©^^  *»!^ 
having  conveyed  the  premises ;  but  it  appearing  that  the  deed  verse  totbeUtie 
contained  no  covenants  whatever  to  the  purchaser,  the  objec-  ^^\/^  covert 
tion  was  repelled,  and  the  witness  admitted.  He  testified,  that  whoiiadezeciit 
about  10  months  before  the  mortgage  was  given,  Dickenson  he/  husbui^ 
and  one  Harris  entered  into  articles  of  agreement  with  him  for  was  held  a  com- 
the  purchase  of  the  mortgaged  premises.  The  deed  from  the  to^vethal\1!e 
witness  to  Didcensan^  and  the  mortgage  to  the  witness,  were  ^^^  ^  ^> 
executed  at  the  same  time.  The  plaintiff  then  gave  in  evi-  ^Tho^e'dJa- 
dence  a  deed  from  Barton  to  the  lessors,  for  the  mortgaged  ''^^  of »  pc- 
premises,  pursuant  to  a  sale  thereof,  made  according  to  the  S^iLn  of  Eu?d 
statute.  John  Barton,  a  witness  for  the  plaintiff,  testified,  that  Mto  his tiUe^ 
he  had  known  the  premises  40  yean,  and  deduct  the  posses-  Sencr*  sjratnst 
non  down  to  Roger  Barton*  He  said  that  the  Bmgoemin  Smith  ^^  and  ajii>er- 
came  mto  possession  of  the  premises  in  1798,  by  virtue  of  a  ^der  him!"'"^ 
purchase,  by  articles  of  agreement,  made  with  Dickenson^  to  .  ^**^  "^"^ 
whom  he  paid  the  sum  of  25  dollars,  and  built  a  house  on  the  ^  made^to  re^ 
lapd,  and  lived  thereon  until  after  May,  1790.  The  witness  }f^®e*'^*/'^**'^2li! 
was  present  at  the  time  of  the  sale  of  the  mortgaged  premises,  tract  for  Uiepur- 
and  one  lAnzeyy  then  present,  and  who  was  in  possession  of  j^^  ^  ^ 
the  premises,  forbade  the  sale,  and  told  Barton  and  Griswold,  tween  the  same 
that  he  had  a  deed  from  Smith.  *On  this  evidence,  the  de-  [  *  231  ] 
fendant's  counsel  contended,  that  there  was  such  an  adverse  ^T\!^  ^*^' 

,.M.  11  .      toe  nirtneranco 

possession,  at  the  tune  of  the  mortgage,  that  the  property  of  jastice,  but 
could  not  pass  by  that  deed.  But  the  judge  overruled  the  5^"  J^^ 
objection.  gers. 

The  defendant  also  gave  in  evidence  a  deed  of  the  premises 
fiom  Didcenson  and  his  wife  to  Bss^amin  Smith,  dated  11th  ^^""^1^0^, 
March,  1799;  a  deed  for  the  same,  dated  the  ad  October,  1801,  j[^;  ^^^  Ccw 
fircm  Smith  to  Peter  Linzey ;  and  a  deed,  dated  1st  May,  1806,    (»)  Mc»tm  t 
from  Linzey  to  the  defendant.  ^!^  •  ^ 

The  plaintiff's  counsel  endeavored  to  show,  Aat  the  first 
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NEW-YORK,  deed  was  antedated,  and  that  it  was  apparent  that  it  was  writp 
,^JJjJ[j*fJ^  ten  on  an  erasure.     The  deed  was  shown  to  the  jury. 
Jacksoii  Eleanor  GaUaway^  who  was  the  wife  of  DickeTison,  and  had 

^-  executed  the  deed  to  Smithy  was  offered  as  a  witness,  to  (H-ove 

that  the  deed  was  antedated.  She  was  objected  to  as  incom- 
petent, but  the  objection  was  overruled.  She  said  that  she 
believed  the  deed  to  be  the  same  she  had  executed,  but  did 
not  certainly  know,  as  she  could  not  write  nor  read ;  that  she 
never  executed  but  one  deed  with  her  husband  to  Smith,  The 
witness  was  asked  what  she  heard  Smith  sav  about  his  title 
while  he  was  in  possession,  and  before  he  sold  the  premises  ; 
an  objection  was  made  to  the  question,  but  the  judge  per- 
mitted the  inquiry  to  be  made.  The  witness  stated  that  Smith, 
after  the  death  oi  Dicktmon^  wished  her  to  take  the. land,  as 
Barton  claimed  it,  and  he  was  afraid  would  hold  it. 

Roger  Barton^  though  objected  to,  was  also  examined,  as  to 
the  confessions  of  Smith.  He  testified,  that  in  a  conversation 
with  Smith  relative  to  the  mortgage  and  the  deed.  Smith  asked 
Barton  about  antedating  the  deed,  and  wished  him  to  sign  it ; 
that  he  understood  the  mortgage  was  of  a  prior  date  to  the 
deed ;  that  Dickenson  was  dead,  and  he  wished  to  have  no 
fiirther  contention,  and  offered  the  witness  25  dollars  to  sign 
his  name  to  the  deed. 

The  subscribing  witnesses  to  the  deed  who  were  called,  could 
I  ^ti32]       not  recollect  the  precise  time  of  its  execution,  but  *onIy  men- 
tioned circumstances  to  induce  an  opinion  that  it  was  subse- 
quent to  the  mortgage. 

The  judge  charged  the  jury,  that  firom  the  face  of  the  deed 
from  Dickenson  to  Smithy  ne  thought  it  apparent  that  the  date 
had  been  written  on  an  erasure,  and  that  circumstance  created 
a  suspicion  that  it  was  antedated;  that  if  the  deed  was  executed 
after  the  19th  March,  1799,  though  dated  before,  it  passed  no 
title  sufficient  to  bar  the  plaintiff's  right  to  recover ;  that  the 
weight  of  evidence  arising  from  the  circumstances  mentioned 
by  the  witnesses  to  fix  the  time  of  the  execution  and  delivery 
of  the  deed,  was  against  the  defendant.  The  jury  found  a 
verdict  for  the  plaintiff. 

Fisk,  for  the  defendant,  moved  to  set  aside  the  verdict.  He 
contended  for  the  following  points  : 

1.  There  was  an  adverse  possession  in  Smith  at  the  time  of 
giving  the  mortgage,  so  as  to  prevent  the  premises  from  pass- 
ing by  the  mortgage. 

2.  Eleanor  GaUaway  ought  not  to  have  been  admitted  as  a 
witness,  to  prove  that  the  deed  had  been  antedated. 

3.  That  the  evidence  of  Smithes  declaration  about  his  title» 
was  inadmissible. 

4.  That  the  deed  was  not  antedated. 
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5.  That  the  date  was  immaterial,  and  that  the  operation  of  new-vokk. 
the  deed  would  relate  to  the  time  when  Dickenson  could  jSass     M^i^g^ 
the  fee  of  the  land.  (1  Johns.  Casei,  85.)  Jacksoit 

6.  That  the  charee  of  the  judge  was  not  warranted  by  the  y* 
evidence,  and  that  me  verdict  was  against  evidence.                        ^*^' 

X  Talbnadgey  contm.    He  cited  4  East^  477.  1  BUuJc.  Rep. 
365.    4  Burr.  2225.  3  Term  Rep.  34.  36.    1  Johns.  Rep.  343. 
1  Esp.  Cases,  458.  2  Term.  Rep  53.  1  Sir.  662.  4  Cruise,  355.    • 
Cowp.  807. 

^Thompson,  J.,  delivered  the  opinion  of  the  court.    I  shall      [  *  233] 
briefly  examine  the  several  questions  raised  on  the  argument, 
in  the  order  in  which  they  were  made. 

1.  The  possession  of  iSbuVA  could  not  be  considered  adverse 
to  Barton,  so  as  to  prevent  the  operation  of  the  mortgage 
under  which  the  lessors  of  the  plaintiiTmake  title.  The  agree- 
ment between  Barton,  and  Dickenson  and  Harris,  for  the  pur- 
chase of  the  160  acres,  of  which  the  premises  are  a  part,  was 
made  about  ten  months  prior  to  the  date  of  the  mortgage, 
which  would  bring  it  to  some  time  in  the  latter  part  of  the 
spring  of  the  year  1798.  Smith,  it  appears,  went  into  posses- 
sion of  the  particular  premises  in  question,  in  the  summer  of 
1798,  under  an  agreement  with  Dickenson  for  the  purchase, 
and  remained  there  in  this  character,  when  the  deed  and 
mortgage  between  Barton  and  Dickenson  were  executed.  This 
would  not  be  deemed  an  adverse  holding.  It  was  not  hostile 
to  Barton's  title.  Dickenson  could  not  have  set  up  against 
Barton  an  adverse  holding,  and  Smith,  who  claimed  under  him, 
must  be  considered  as  standing  in  the  same  situation. 

2.  Eleanor  Gattaioay  was  not  an  interested  witness ;  the 
verdict  in  this  cause  could  never  have  been  given  in  evidence, 
in  an  action  of  dower  brought  by  her.  But  another  an- 
swer to  the  objection  is,  that  she  was  called  to  testify  as  to  the 
time  the  deed  was  actually  executed.     Admitting  it  to  have 
been  antedated,  it  would  be  ffood  and  effectual  from  the  time 
of  its  execution :  an  acknowledgment,  therefore,  at  any  time, 
duly  made  by  her,  would  take  away  her  right  of  dower ;  and 
if  she  never  had  legally  acknowledged  it,  her  signing  would 
be  no  bar  to  her  claim  of  dower,  so  that  on  no  ground  what- 
ever could  she  be  interested.    She  was  not  by  her  deed 
estopped  from  showing  it  to  have  been  executed  at  a  time  dif- 
ferent from  the  date.    The  date  is  unimportant.    The  execu- 
tion and  delivery  is  the  important  time  from  which  a  deed  is 
to  take  effect.     (2  Johns.  Rep.  234.    4  East,  477.    3  Lev. 
848.) 

^.  The  declarations  of  Smith,  while  in  possession  of  the      [  *  SS34  j 
piemises,  as  to  his  title,  were  admissible  against  the  defendant 

305 


/ 


S84  CASES  IN  THE  SUPREME  COURT 

NEW- YORK,  These  declaratiom  would  have  been  good  against  Smilhy  and 

*J2^"|?V^  are' also  competent  evidence  against  all  who  claim  under  him, 

Jacxsoii      This  principle  has  been  repeatedly  recognized,  both  in  om 

▼•  own  and  in  the  Englitk  courts.    {1  Johns.  Hep.  343.     1  Esp. 

"*"•       Ca.  458.    2  TWm  R^p.  53.)  (a) 

4.  Whether  the  deed  from  Dickenson  to  Smith  was  actually 
executed  at  the  time  it  bears  date,  was  a  question  proper  for 
the  consideration  of  the  jury.     Some  doubt  may  exist  as  to 

*  that  fiict.  I  am  inclined,  howcTer,  to  think,  that  the  verdict  is 
according  to  the  weight  of  evidence ;  at  all  events,  it  ought 
not  to  be  set  aside  on  this  ground. 

5.  The  deed  from  Dickenson  to  Smith  cannot,  in  its  opera- 
tion, relate  back  to  the  time  the  contract  between  them  was 
made,  so  as  to  bring  it  within  the  scope  of  the  decision  in  the 
CELse  ^  Jetekson  v.  Raymond,  (1  Johns,  Cases,  85.  note.)  It  is 
a  general  rule,  with  respect  to  the  doctrine  of  relation,  that  it 
shall  not  do  wrong  to  strangers ;  as  between  the  same  parties 
it  may  be  adopted  for  the  advancement  of  justice.  (3  Cainesy 
268.)  Barton  was  a  stranger  to  the  contract  between  Dick* 
enson  and  Smithy  and  it  would  be  the  extreme  of  injustice  to 
permit  his  mortgage  to  be  defeated,  by  considering  Sm{th*i 
deed  to  take  effect  by  relation,  from  the  time  he  made  his 
contract  for  the  purchase  of  the  premises. 

6.  There  are  no  grounds  for  any  objection  against  the  charge 
of  the  judge.  The  case  was  fairly  submitted  to  the  jury,  with 
such  observations  as  the  testimony  warranted. 

On  every  ground,  therefore,  the  motion  for  a  new  trial  must 
be  denied. 

Rule  refused. 

(a)  The  declaration  of  a  deceased  tenant  that  he  held  land  under  a  i>articnlar 

rirson,  haa  been  held  to  be  admiasible  to  prove  the  aeiain  of  that  penon. 
Stark.  £v.  70.  {^m.  ed.  1628)  Andrews  v.  FUmin^,  2  DaU.  93.  fVddmun  v. 
Korr,  4  Serg.  ff  RawU,  174.  LMe  v.  IMy,  2  Gread.  Rep.  242.  Adam*  ▼. 
Fireneh^  9  ^tw  Hdmp.  Rep.  387.  So  in  ejectment,  declarations  of  a  person 
under  whom  the  defendant  claimed,  that  he  neld  only  as  tenant  on  safieraaoe 
'  to  the  plaintiff,  were  allowed  to  be  given  in  evidence  by  the  plaintiff.  Andrews 
V.  Fleming.  And  where  one  had  cfranted  a  mill  to  A.,  and  afterwards  conveyed 
to  B.  a  tract  of  land  through  which  the  water  for  tlic  mill  ran^  it  was  held 
that  declarations  of  the  grantor  to  persons  in  possession  under  B.,  that  all  the 
water  of  the  stream  belonged  to  the  mill,  were  admissible  in  an  action  against 
one  claimingunder  B.  for  disturbing  the  water.  Strickler  v.  Toddy  10  Serg.  ^ 
RawUf  68.  The  dechuvtions  of  a  supposed  grantor,  who  may  be  considered 
interested  at  the  time  to  declare  in  the  particular  manner  testified  to,  are  not 
admissible  for  anv  purpose  whatever.  Bartlel  v.  Delprat,  4  Mass.  Rep.  702 
Clarke  v.  Waite^  12  Mass.  Rep.  439.  But  the  conduct  and  declarations  of  a 
grantor  before  a  conveyance,  respecting  the  estate  convened,  and  tendmg  to 

Srove  a  fraudulent  intention  on  his  part  to  defeat  his  ereditors,  is  proper  evip 
ence  upon  an  inquiry,  before  a  jury,  into  the  validity  of  such  conveyance,  bj 
a  creditor  who  alleges  it  to  be  fraudulent.    Bridge  v.  Eggleston,  14  Mass.  Rep 
I     245.    The  declarations  of  a  man  respecting  his  title  to  lands,  made  befol!&.&^ 

Carts  with  his  estate  therein,  are  evi  («  nee  against  him,  and  all  claiming  u^dnr 
im.    Darsey  v.  Dorsey*s  Heirs,  3  Har.  ^  Johns.  426. 
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*BuRNET  against  M.  Bisco. 


Burn XT 

V. 

M.  Bisco. 


THIS  was  an  action  of  assumpsit.    The  declaration  stated,  ^^  ^  ^^ 
that  on  the  26th  February,  1808,  the  defendant  made  an  agree-  a^preement    to 
ment  in  writing  with  the  plaintiff,  whereby  she  agreed  to  give  SrrSal*!?'? 
the  plaintiff^he  refusal  of  the  farm  on  which  she  Kved,  with  farm^&c.itwu 
the  south  half  of  the  house,  for  the  term  of  two  years,  from  n^tttaly'*^ 
the  Ist  April  J  1803,  together  with  the  stock,  &c.,  at  the  fol-  show  a  consid- 
lowing  rate,  viz.  for  the  first  year,  600  dollars,  140  of  which  to  l'^^  H,^, 
be  paid  in  November,  160  dollars  in  December ^  and  the  remain-  as  oecessaqrto 
der  on  the  Ist  May  following.     For  the  second  year,  900  dol-  ^""^jderau^*" 
lars  was  to  be  paid  at  the  like  periods,  the  stock  to  be  ap-  where  the  a^ 
praised  by  certain  persons,  on  the  1st  April,  1808,  and  again  |S^^a*to ' wSl 
at  the  end  of  the  two  years,  and  the  same  amount  of  stock  to  ing/asir  it  ra- 
be  returned,  and  good  security  given  for  the  performance  of  >na>»e<*">P««>' 
the  contradt ;  the  &rm  to  be  left  in  as  good  repair  at  the  end 
of  the  two  years,  as  at  the  commencement,  &c.  &c. ;  reserving 
to  the  defendant  land  sufficient  for  her  son  to  keep  three 
horses,  and  for  him  to  improve  in  his  own  person,  and  for 
pasturing  a  cow.     The  plaintiff  averred,  that  on  the  1st  Aprils 
1803,  he  performed  the  agreement,  as  far  as  his  part  was  to 
be  performed,  and  was  then  at  the  place  ready  to  have  the 
stock  appraised,  &c.,  and  also  tendered  good  security  for  the 
performance  on  his  part,  &c.,  yet  the  defendant,  not  regarding, 
&Q,.,  assigning  breaches  of  the  whole  agreement  on  the  part 
of  the  defendant. 

To  this  declaration  the  defendant  demurred  specially,  and 
assigned,  the  following  causes : 

1.  Because  the  plaintiff,  though  he  states  that  the  defendant 
did  not  give  the  plaintiff  the  refusal  of  the  farm,  &c.,  does  not 
state  that  the  defendant  disposed  of  the  farm  to  any  other  per- 
son, or  that  she  retained  it  herself. 

2.  That  the  declaration  does  not  state  where  the  farm  was 
situated,  nor  its  value,  nor  the  number  of  acres,  nor  the  *quan-      [  *  236  ] 
tity  of  land  to  be  reserved  for  the  defendant's  son,  nor  how 

much  was  requisite  for  the  defendant's  son ;  so  that,  by  reason 
of  this  uncertainty,  there  was  no  rule  by  which  to  measure  the 
damages. 

3.  The  declaration  does  not  state  who  were  to  be  the  ap- 
praisers. 

4.  The  pluntiff  does  not  state  what  kind  of  security  he 
offered,  nor  whether  it  was  written  or  parol. 

To  this  demurrer  there  was  a  joinder,  and  the  same  was 
submitted  to  the  court  without  argument. 
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'^M^'Tm^'      ^^  ^^^^^'^^^    ^  defect  in  substance  in  this  declaration  is, 
*^'  that  theie  is  no  consideration  stated.    The  defendant  agreed 

to  give  the  refiisal  of  the  farm  to  the  plaintiff;  but  he  did  not 
agree  to  take  it,  and  there  was  no  promise  on  his  part  as  a 
consideration  for  the  promise  of  the  defendant,  nor  any  money 
paid,  or  other  valuable  consideration  given.  The  agreement 
was  a  mere  nudum  pactum.  A  consideration  is  as  necessary 
to  an  agreement  reduced  to  writing,  as  if  it  remained  in  parol. 
^1  Sound.  211.  Tiote  2.)  There  must  be  judgment  for  the 
aefendant  ^ 

Judgment  for  the  defendant 

soe 
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*Elting  and  others^  Administrators  of  Elting,  against 

Vanderlyn. 


Eltiko 

V. 

Yanderlts. 


THIS  was  an  action  of  assumpsit.  The  declaration  stated,  A  declaration 
that  one  Zachariah  Hoffman,  now  deceased,  was,  in  his  life-  p"  *jf^3llS  o*f 
time,  justly  indebted  to  the  intestate,  in  his  life-time,  in  divers  another,  need 
sums  of  money,  &c. ;  that  tJie  intestate,  in  his  life- time,  Was  fJL*  *«**?!.  II?*! 

1^  ii'ni  •■!»■»/*•  n  t  ^®  promise  was 

about  to  sue  the  heirs  of  the  said  Hoffman,  for  the  recovery  in  writing.  That 
of  the  sums  so  due  to  him ;  "  that  thereupon  the  said  Jacobus  deni"^^'^*^^^ 
Vanderlyn,  in  consideration  that  the  said  R*  L  Elting,  (the  trial,  and  aAer 
intestate,)  in  his  li^e-time,  at  the  special  instance  and  request  waf**^*presume 
of  the  defendant,  would  forbear  to  prosecute  the  heirs  of  the  thatitwasproy- 
said  Z.  Hoffman,  of  which  the  defendant,  in  right  of  his  wife,  fnJ°^  whcle 
was  one,  he,  the  defendant,  undertook  and  faithfully  prom-  one  of  several 
ised  the  intestate,  in  bis  life-time,  and  since,  to  wit,  on. the  hfs'prom^isc  to 
1st  May,  1807,  at,  &c.,  undertook  and  promised  the  plaintifTs  pajthe  debtor 
administrators  to  pay  them  the  several  sums  of  money  so  due  |!i^niiff **°D^d 
and  owing  from  the  said  Hoffman,  in  his  life-time,  to  the  said  not  nWege  that 
Elting,  in  his  life-time,  &c. ;  that  the  said  £Wn^,  in  his  life-  hS«hStsSlS 
time,  confiding  in  the  said  promise,  &c.,  did  forbear  to  prose-  a  forbearance 
cute,  &c.  for  two  years  and  longer,  and  hitherto  hath  forborne  ^^T^'^Z 
to  prosecute,  &c. ;  and  that  the  plaintiffs,  as  administrators,  sideration  for  a 
since  the  death  of  EUing,  have  also  forborne  to  prosecute,'*  SII^"debt^of^ 
&c.  The  defendant  pleaded  non  assun^sit,  and  non  assumpsit  other. 
infra  sex  annos. 

The  cause  was  tried  at  the  Ulster  circuit,  in  September  last^ 
when  the  jury  found  a  verdict  for  the  plaintiffs. 

A  motion  was  made,  at  the  last  term,  in  arrest  of  judgment^ 
Gti  the  following  grounds : 

1.  Because  the  promise  of  the  defendant  was  for  the  benefit 
of  the  heirs  of  Hoffman  generally,  and  so  within  the  statute  of 
frauds. 

*2.  Because  the  plaintiffs  ought  to  have*  averred  in  their       [*236'] 
declaration,   that  the  defendant,  as  one  of  the  heirs,   had 
received  assets  from  the  aneestor. 

3.  Because  a  promise  to  pay,  in  consideration  of  ap  indef' 
inite  forbearance,  is  void. 

HatcTcins,  for  the  defendant.  1 .  The  statute  (24th  sess.  c.  50.) 
which  makes  heirs  liable,  on  simple  contracts  and  specialties,  for 
the  debts  of  their  ancestors,  {a)  makes  them  jointly  responsible. 
It  is  a  contract,  and,  as  such,  must  be  joint.  The  defendant 
could  only  be  answerable  for  his  proportion  of  the  debt,  as 

(a)  2  Rev,  Stat,  452. 
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ifEW.YORK,  one  of  the  heirs.  His  promise,  tlierefore,  to  pay  the  whole, 
'JjJ'JJJ^  was  a  promise  to  pay  the  debts  of  the  other  heirs ;  it  is  a  parol 
Eltiro  undertaking  for  the  debt  of  another,  and  so  within  the  statute 
^'  of  frauds. 

2.  In  every  case,  the  plaintiff  ought  to  allege  in  his  declara* 
tion,  sufficient  to  entitle  him  to  recover.  The  plaintiffs  ought 
to  have  alleged  that  the  defendant  was  heir  and  had  assets  by 
descent ;  for  though  the  ancestor  may  have  given  a  bond,  or 
been  indebted,  it  does  not  follow  that  the  heir  is  liable,  unless 
he  has  assets  by  descent.  (2  Saund,  136.  3d  ed.  and  note.) 
As  ihe  defendant  was  not  impleaded  as  heir,  he  could  not  plead 
Hens  per  descent, 

^.  A  forbearance  generally,  without  specifying  any  time, 
is  not  a  sufficient  consideration  to  support  an  assumpsit.  In 
LutiDichy.  Hussey,  and  Philips  v.  Sackfofd,  (Cro.  Eliz,  19. 
455.)  it  was  decided,  that  a  promise  to  forbear  indefinitely, 
was  not  a  good  consideration.  There  must  be  some  certain 
time  limited.  {Cro.  Jac.  250.)  At  least,  the  forbearance 
should  be  for  a  reasonable  time.  {Huttony  108.^  It  is  true, 
that  where  there  is  any  lien  lost,  or  benefit  conferred  by  the 
forbearance,  this  will  be  a  good  consideration  for  the  promise. 
{Bull  N.  P.  281.  Cowpcrj  128.  Hutton,  101.  Hardres, 
72.) 

Sudani^  contra.  1.  The  declaration  need  not  state  that  the 
promise  was  in  writing ;  that  fact  must  appear  in  evidence  at 
the  trial.  If  such  a  promise  be  stated,  as,  if  in  writing,  would 
I  *  239  ]  he  valid  under  the  statute,  the  court,  after  ^verdict,  will  in- 
tend that  it  was  proved  to  have  been  in  writing,  and  the  judg- 
ment cannot  be  arrested  on  that  ground. 

2.  The  plaintiffs  do  not  charge  the  defendant  as  heir ;  it 
was  not  necessary,  therefore,  to  allege  that  he  had  assets  by 
descent.  The  action  is  founded  on  the  promise  of  the  defend- 
ant to  pay  the  debt  of  the  heirs.  Under  our  statute,  heirs  are 
liable  for  the  simple  contracts  of  their  ancestors,  though  not  so 
in  England.  Where  the  declaration  is  against  an  executor  or 
heir,  on  his  own* promise  to  pay,  assets  need  not  be  alleged; 
for  if  there  is  a  sufficient  consideration,  or  the  promise  be  valid, 
he  is  liable  whether  there  be  assets  or  not.  (1  Saund.  211.  a. 
note.     2  Saund.  137.  b.  note.) 

3.  The  cases  cited  from  Cro.  EHz.  have  been  overruled  by 
subsequent  decisions ;  and,  particularly,  in  the  case  of  Mapes 
V.  Sidney  J  {Cro.  Jac.  683.  See  also  Cro.  Jac.  47.  273.  and 
Cro.  Car.  241.  Hobart^  216.)  where  it  was  laid  down,  that  a 
forbearance  to  sue  generally  was  a  good  consideration  for  a 
promise.  If  it  appear  that  the  plaintiff  did  forbear  a  reasonable 
time,  it  will  be  sufficient.  By  forbearing  to  sue,  the  plaintiff 
suffers  a  damage. 
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Van  Ness,  J.,  delivered  the  opinion  of  the  court.     1.  There  NEW- YORK, 
IS  no  pretence  for  bringing  the  promise  within  the  statute  of  ^^JiJ^lS^^ 
frauds,  (a)     Whether  the  promise  was  in  writing  or  not,  need      Eltivq 
not  appear  in  the  declaration.      That  is  matter  of  evidence  ^^    ^- 
only  ;  and  after  verdict,  we  must  presume  that  it  was  in  writ- 
ing.    Forbearance  to  sue  is  a  sufficient  consideration  for  a 
promise  to  pay  the  debt  of  another.     (I  Sound.  211.  a.  note.) 

2.  The  defendant  is  not  sued  as  heir,  but  on  a  promise  to 
pay  the  debt  of  the  heirs,  and  the  question  of  assets  does  not, 
therefore,  arise.  Heirs,  under  our  statute,  are  liable  for  the 
simple  contract  debts  of  their  ancestor. 

3.  The  consideration  of  forbearance  generally  is  sufficient, 
without  setting  forth  a  specific  time.     There  was,  in  &ct,  a 

total  forbearance  for  a  long  time,  which  brings  the  *case  within       [*  S40  J 
that  of  Mapes  v.  Sidney.     {Cro.  Jac.  683.)    The  court  are  of 
opinion,  that  the  motion  must  be  denied. 

Motion  denied. 

la)  2  Ri9.  Stat.  135. 
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NEW-YQRK, 
May,  im. 


Hall 

V. 

Srults. 


S.  HaIsL.  against  Shultz  and  Shcltz. 


whw  J.  a-      THIS  was  an  action  of  asnuig^  for  money  had  and  received 
Selaod  of^"!  to  the  use  of  the  plaintiiT. 

i|i^U:hwas  lobe  Th^  following  facts  appeared  from  the  evidence  at  the  trial, 
tion,  ud  rec^  The  farm  of  the  plaintiff  was  about  to  be  sold  by  the  sheriff,  on 
vcy  it  to  him,  an  execution  issued  out  of  this  court ;  and  one  William  Swari 
the  money"  ad-  agreed  with  the  plaintiff  to  bid  off  the  farm  and  advauce  the 
^*^^jy*od  a  purchase  money,  and  to  reoonvey  the  farm  to  the  plaintiff  on 
pensationforhis  payment  of  the  money  so  advanced  on  the  sheriff's  sale.  One 
£j/**'*'^**4:'  Y^ofnansy  who  was  a  witness  in  the  cause,  was  employed  by 
theiand.refuMd  Swart^  who  was  going  from  home,  to  transact  the  business  for 
to  B^^^^n  1m  **""'  ^^^  ^^  ^  ^^  Swart  J  that  if  the  defendants  came  to  bid 
paid  300  dollars  off  the  farm,  he  might  permit  them  to  do  it,  as  it  was  the  same 

"iSIdiJi?"'**md  ^^*"S  ^  *^  ^®  (Swart)  should  doit.  On  the  day  of  sale,  one  of 
mterest  of  ^e  the  defendants,  Jacob  Shvltz^VfZB  present,  and  told  the  witness, 
b""^!  Md^^?*  ^'^^^  ^^  ^^'^  come  over  for  the  purpose  of  bidding  off  the  farm 
order' to  obtain  for  the  plaintiff;  that  he  had  the  money  to  pay  for  it,  and  if  he 
^  ^  d'oiJ^I  should  bid  it  off,  he  would  convey  it  to  the  plaintiff,  on  being 
it  was  held  that  repaid  the  consideration  money. 

TOvcriiim  *  ^'  ^  ^^^  ^^  ^^^  plaintiff,  in  behalf  of  his  father,  agreed  with 
back'  so"pakf  Jacob  Shultz,  that  he  should  bid  off  the  farm  for  the  amount  of 
SoM^hiSTaSd  ^^^  execution,  and  if  the  plaintiff  repaid  the  money  with  inter- 
received  to  his  est,  in  four  months,  the  farm  should  be  reconveyed  to  the 
use.  (a)  plaintiff,  and  Shultz  said  that  he  would  not  charge  the  plaintiff 

I  ^^l  \  more  than  the  interest,  beyond  the  amount  advanced,  *unless 
the  plaintiff  should  think  proper  to  allow  him  something  for 
v/'^Chu^,  14  his  trouble ;  and  the  witness  answered,  that  he  did  not  doubt 
SiSUii^fl^;  ^^^^  his  father  would  make  Shultz  a  reasonable  compensation 
ii'^^jj*?!?^-  for  his  trouble.  Another  witness  who  was  present,  stated  the 
Bun,  9  jokju,  agreement  to  be,  that  Shultz  was  to  bid  off  the  farm,  and  re* 
auir«y%J^s  convey  it,  at  any  time,  within  12  months,  on  the  repayment 
]f!^K«^^;  ^f  ^®  purchase  monev  with  interest,  and  a  reasonable  com- 
rT^^  ciMo!  pensation  for  his  trouble. 

After  the  defendants  had  bid  off  the  farm,  the  plaintiff  called 
on  them  for  the  purpose  of  having  the  agreement  reduced  to 
writing,  when  the  defendants  refused  to  reconvey  the  (arm  to 
.  the  plaintiff,  unless  he  would  pay  them  the  consideration  money 
and  interest,  and  the  further  sum  of  300  dollars,  for  their  trouble 
and  expense  in  attending  to  the  business.  A  written  agreement 
was  then  made  by  the  defendants,  as  follows  :  "  We,  the  sub- 
scribers, do  hereby  certify,  that  we  will  let  Samuel  Hall  have 
the  fiirm  again  he  now  lives  on,  by  paying  us  the  same  which 
we  paid  the  sheriff  for  in  Ulster  county,  with  the  interest  from 
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• 

the  date,  and  300  dollars  (or  our  expenses  and  trouble,  which  new-york 
must  be  paid  on  or  before  the  first  day  of  April  next ;  if  not     *^*y'  *®^- 
paid  then,  shall  be  void,  and  of  no  effect.     As  witness  our  '^"^ium!'^*^ 
hands,  this  30th  day  of  December^  1805."    Signed,  "  John  F.  v. 

Shidtz:'  The  plaintiff  reminded  the  defendants  of  their  former  ®"'''''"- 
agreement  to  wait  four  months,  and  the  agreement  was  altered 
from  two  to  three  months.  The  plaintiff  objected  to  the  pay- 
ment of  the  300  dollars,  observing  that  it  was  a  very  large  sum 
for  so  short  a  time,  but  he  knew  that  he  must  pay  whatever  the 
defendants  demanded ;  upon  which,  one  of  the  defendants  re- 
plied, that  he  had  been  obliged  to  ride  three  or  four  days  to 
obtain  the  money,  as  he  had  it  not  on  hand,  and  that  tlie  farm 
was  worth  8,000  dollars. 

On  being  told  by  one  of  the  witnesses  that  the  300  dollars 
was  a  pretty  large  sum,  one  of  the  defendants  said  that  they  had 
a  great  deal  of  trouble  in  raising  the  money,  and  that  he  had 
been  obliged  to  ride  day  and  night  to  obtain  it.  ^he  witness  [  *  243  ] 
observed,  that  he  thought  any  person  would  take  a  great  deal 
of  trouble  for  so  large  a  sum,  upon  which  the  defendants  replied, 
"  Yes,  if  one  could  have  such  opportunities  often  enough." 

The  plaintiff  paid  the  sum  advanced  by  the  defendants,  with 
mterest,  and  also  the  300  dollars;  to  recover  back  the  last  sum 
the  present  suit  wais  brought. 

The  Judge,  before  whom  the  cause  was  tried,  ordered  the 
plaintiff  to  be  called  and  nonsuited,  with  leave  to  move  the 
court  to  set  aside  the  nonsuit,  and  for  a  new  trial. 

Ruggles  and  HawJcins,  for  the  plaintiff,  contended  that  the 

f  payment  of  the  300  dollars  must  be  considered  as  .compulsory, 
n  the  case  of  Asiley  v.  Reynolds  (2  Sir.  916.)  where  plate 
had  been  pawned  for  20  pounds,  and  the  pawnee  refused  to 
return  it  without  being  paid  10  pounds  for  the  interest,  which 
the  pawnee  paid,  he  was  allowed  to  recover  back  the  excess, 
on  the  ground  of  its  being  extorted,  by  taking  an  advantage 
of  the  necessity  of  the  plaintiff.  Lord  Mansfield^  in  the  case 
of  Smith  V.  Bromley,  {poug,  696.  in  note.)  said,  that  if  a  man 
makes  use  of  what  is  in  his  power  to  extort  money  from  one  in 
distress,  it  was  illegal  and  oppressive,  and  that  an  action  would 
lie  to  recover  back  what  the  party  had  been  so  unjustly  com- 
pelled to  pay.  The  principle  of  this  decision  has  been  repeat- 
edly recognized  and  sanctioned  by  the  English  courts. 

Sudam.  The  parties  must  be  confined  to  the  written  agree- 
ment, and  bv  that  the  plaintiff  could  have  compelled  the  de- 
'fendants  to  have  reconveyed  the  land  on  the  payment  of  the 
principal  sum  with  interest,  and  a  reasonable  compensation  for 
their  trouble,  so  that  the  plaintiff  was  under  no  necessitv  to  pay 
the  300  dollars,  unless  he  was  willing  to  do  so.    This  case 
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NEW.YORK,  differs  from  that  of  Astley  v.  Reynold*^  where  the  party  could 

May,  1809.     q^^^  \^y  mi  actioD  of  trover,  get  back  the  plate  he  had  pawned. 

^^'^^K^!^  The  payment  of  the  300  dollars  must,  therefore,  be  considered 

▼•  as  voluntary  on  the  part  of  the  ^plaintiff,  and  he  ought  not 

r  ^fojQ^      ^^^^  *^'  ^^^  \^^p^  of  three  years,  to  be  allowed  to  recover  a 

L    ^^J      back.     Where  a  party  pays  money  with  a  full  knowled^ 

of  all  the  facts,  and  of  his  legal  rights,  he  can  never  recover  it 

back.     (2  Eoit.  469.  471.  n.  a.    2  Corny,  on  Cont.  40,  41.     1 

Esp.  Ckues  N.  P.  84.) 

Spencer,  J.  The  plaintiff  haa  brought  this  action  for  money 
had  and  received,  to  recover  back  300  dollars  voluntarily  paid 
by  him,  under  the  following  circumstances.  The  plaintiff's 
farm  was  about  to  be  sold  on  execution,  and  the  defendants,  at 
his  instance,  came  forward  and  bid  it  off,  under  a  parol  agree* 
ment,  as  stated  by  one  of  the  witnesses,  to  reconvey  it  to  the 
plaintiff,  on  being  repaid  the  money  advanced,  and  by  another 
witness,  to  reconvey,  if  the  plaintiff  paid  the  amount  advanced, 
with  legal  interest,  in  four  months,  unless  the  plaintiff  should 
think  fit  to  allow  them  something  for  their  trouble.  By  an- 
other witness  it  was  stated,  that  the  defendants  were  to  re- 
convey the  farm  at  any  time,  within  a  twelvemonth,  on  the 
repayment  of  the  purchase  money  with  the  legal  interest,  and 
a  reasonable  compensation  for  their  trouble.  Soon  afler  the 
purchase  of  the  farm  by  the  defendants,  at  public  auction,  the 
plaintiff  applied  to  them  to  reduce  the  agreement  to  writing: 
this  they  did,  and  by  the  writing  which  they  gave  to  the  plain- 
tiff, they  agreed  to  convey  to  him  the  farm,  on  being  refunded 
the  money  advanced  with  interest,  and  300  dollars  for  their 
expenses  and  trouble,  in  about  two  months  from  the  time  of 
the  sale.  On  receiving  this  written  proposition,  the  plaintiff 
observed  to  the  defendants,  that  300  dollars  was  a  very  large 
bum  for  so  short  a  time,  but  he  knew  he  was  obliged  to  pay 
whatever  they  demanded.  The  plaintiff  abo  observed,  that  the 
defendants  had  agreed  to  give  him  four  months  to  redeem,  on 
which,  one  of  the  defendants  stated  he  had  been  obliged  to 
ride  three  or  Hour  days  for  the  money,  not  having  it  on  hand, 
and  the  agreement  was  altered  by  extending  Uie  time  one 
month  longer.  The  plaintiff,  within  the  time  specified,  paid 
the  defendants  the  amount  advanced  by  them,  the  interest,  and 
I  *244]  300  dollars  for  their  trouble.  The  farm  was  *worth  8,000 
dollars,  and  had  been  bid  off  at  more  than  3,000  dollars. 

On  this  proof,  the  judge  directed  a  nonsuit,  which  the  plain* 
tiff  has  moved  to  set  aside,  for  mis>direction. 

The  defendants  having,  with  their  own  money,  purchased  the 
plaintiff's  farm,  on  an  execution,  under  a  parol  agreement,  I 
strongly  doubt,  whether  there  existed  anv  remedy  for  him  a! 
law  or  in  equity,  to  enforce  this  agreem«^ot  or  to  xcfnyv^  d^^o^ 
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ages  for  its  non-performance.     It  related  to  lands,  and  comes  nbw-york« 
within  the  11th  section  of  the  statute  for  the  prevention  of    ^^y^^^^- 
frauds,  which  declares  that  no  action  shall  be  brought  whereby        hall 
to  charge  any  person  upon  any  contract  or  sale  of  lands,  or  any  ^■ 

interest  in  or  concerning  them  ;  unless  the  agreement,  or  some  ^^"^^ 
note  thereof,  be  in  writing.  The  wisdom  of  this  statutory  pro- 
vision is  rendered  manifest  by  the  &cts  in  this  case  :  the  wit- 
nesses who  speak  of  the  contract,  all  differ  from  each  other  as 
to  Its  terms.  Viewing,  as  I  do,  the  defendants  under  no  legal 
obligation  to  reconvey  the  property  they  had  purchased,  when 
the  plaintift*  afterwards  treated  with  them  for  the  re  acquisition 
.  of  the  farm,  he  treated  as  a  purchaser,  and  they  had  a  right  to 
exact  such  terms  as  they  saw  fit.  It  is  in  vain  to  urge  the  moral 
obligation  which  the  defendants  were  under  from  their  parol 
agreement,  or  the  hardship  of  the  particular  case ;  courts  of 
law  cannot  enforce  moral  duties,  or  relieve  particular  hardships, 
without  a  legal  basis.  If  parties  are'inattentive  to  their  own  in- 
terests, froni  too  great  confidence,  or  from  ignorance,  they  must 
frequently  be  remediless. 

The  present  case  has  been  compared  to  a  set  of  cases,  where 
money  has  been  unjustly  extorted,  and  a  remedy  has  been  af- 
forded, by  an  action  for  money  had  and  received,  to  recover  it 
back.  The  case  of  Asiley  v.  Reynolds  (2  Str.  916.)  has  been 
cited.  Plate  was  pawned  to  raise  20  pounds.  At  the  end  of 
three  years,  the  pawner  came  to  redeem,  and  offered  to  pay  the 
money,  and  4  pounds,  which  was  more  than  the  legal  interest ; 
the  pawnee  demanded  10  pounds.  There  was  a  second  tender 
of  the  4  pounds ;  it  was  refused,  and  the  10  pounds  insisted 
on.  The  plaintiff  paid  it,  and  got  his  *goods,  and  brought  his  [  *  24b  j 
ffction  to  recover  the  surplus  beyond  the  legal  interest ;  and  he 
recovered,  on  the  principle  that  it  was  a  payment  by  compul- 
sion, and  that  he  must  have  had  such  an  immediate  want  of 
his  goods,  that  an  action  of  trover  would  not  do  his  business. 
The  principle  of  this  case  has  been  subsequently  overruled  by  ^ 
Lord  Kenyan^  in  the  case  of  Knibbs  v.  Hal{.  (1  Esp.  64.) 
There  a  landlord  had  exacted  5  guineas  more  than  the  real 
rent  of  chambers,  which  demand  the  tenant  resisted,  insisting 
that  the  rent  was  20  and  not  25  guineas,  and  to  avoid  a  dis- 
tress which  was  threatened,  paid  at  the  rate  of  25  guineas. 
His  lordship  held  this  was  not  a  payment  by  compulsion, 
as  the  tenant  might,  by  a  replevin,  have  defended  himself 
against  the  distress  ;  and,  therefore,  after  a  voluntary  payment* 
so  made,  he  should  not  be  allowed  to  dispute  its  legality. 
Without  undertaking  to  pronounce  between  the  cases  cited, 
the  present  differs  materially  from  both  ;  here  there  was  no 
legal  right  to  demand  a  conveyance  of  the  property ;  there  was 
no  title  to  it  on  the  part  of  the  plaintiff;  besides,  there  was  no 
standard  whereby  to  ascertain  the  allowance  which  ought  to 
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NEW- YORK,  have  been  made  to  the  defendants  for  their  trouble.     In  the 
^^JJ[jJ^^  case  from  Strange^  the  standard  was  the  legal  interest,  and  in 
Hall        ^he  case  decided  by  Lord  Kenyan,  the  sum  exacted  beyond  the 
V.  rent  stipulated,  was  a  feet  depending  on  proof,  and  would  have 

^^^*'  been  the  amount  which  the  defencumt  had  a  right  to  claim. 
The  case  of  Smith  v.  Bromdty  {Dovg,  696.  in  note.)  has  also  been 
relied  on ;  in  that  case,  money  had  been  advanced  by  a  relation 
of  the  bankrupt,  to  induce  a  creditor  who  refused,  without  such 
advance,  to  sign  a  certificate.  An  action  was  brought  to  re- 
cover it  back,  and  though  Lord  MamjUld  was  at  first  against 
the  action,  he  afterwards,  with  the  other  judges,  sustained  it, 
as  coming  within  the  letter  and  reason  of  the  statute  which 
prohibited  such  inducements  being  taken.  On  the  ground  that 
there  existed  no  legal  right  on  the  part  of  the  plaintift^,  to  de- 
mand or  enforce  a  conveyance,  that  he  must  be  considered  in 
the  light  of  any  other  purchaser,  and  that  the  defendants  might 
make  their  own  terms,  an'd  that  the  plaintiff  has  voluntarily, 
1^  *  246  ]  *and  with  his  eyes  open,  fixed  the  compensation  claimed  by 
the  defendants,  and  paid  them  the  money,  he  can  have  no 
claim  to  call  on  the  court  to  aid  him  in  getting  rid  of  Avhat  he 
conceives  an  unconscientious  advantage.  But,  if  there  did 
exist  a  legal  remedy  to  enforce  a  reconveyance,  as  the  measure 
of  the  defendants'  claim  to  compensation  rested  in  arbitrary 
discretion,  the  plaintiff,  by  voluntarily  acceding  to  the  terras 
proposed  by  the  defendants,  has  lost  any  right  to  call  on  a  jury 
to  relieve  him  from  an  allowance  deliberately  fixed  by  hmiselt 
The  n(Hisuit^  in  my  opinion,  was  properly  directed. 

Thompson,  J.  The  application,  in  this  case,  is  to  set  aside 
the  nonsuit  ordered  at  the  trial.  The  action  was  for  money  had 
and  received,  and  is  attempted  to  be  maintained  on  the  ground 
that  the  defendants  had,  by  imposition,  oppression,  and  taking 
an  undue  advantage  of  the  plaintiff's  situation,  extorted  from 
,  him  a  sum  of  money,  which  he  has  sought  by  this  action  to  re- 
cover back.  That  these  allegations,  if  made  out  in  proof,  afford 
a  good  cause  of  action,  cannot  be  denied.  A  brief  statement  of 
the  leading  facts  in  the  case  becomes  necessary,  to  sec  whether 
the  transaction  is  stamped  with  the  character  attributed  to  it. 
The  plaintiff's  farm  being  about  to  be  sold  under  an  execution, 
which  he  could  not  immediately  discharge,  he,  by  his  agent, 
agreed  with  Jacob  Shuliz,  to  bid  off  the  farm,  he,  Shultz^  prom- 
'ising  to  reconvey  it  to  the  plaintiff,  on  being  within  a  certain 
time  reimbursed  for  his  advances,  with  the  interest,  and  a  rea- 
sonable ccHnpensation  for  his  trouble.  On  the  day  of  sale,  ShuUz 
attended,  and  declared  to  one  of  the  witnesses  that  he  came  to 
bid  off  the  farm  for  Hall,  and  would  reconvey  it  to  him  on  being 
repaid.  The  fiirm  was,  accordingly,  bid  off  by  him.  A  few  days 
after  the  sale ^  the  plaintiff  called  on  the  defendants  to  have  the 
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agr>)eii><)nt  reduced  to  writing.  The  defendants  refused  (b  re-  new-york, 
GOP«rev  unless  the  plaintiff  would  pay  them  the  sum  they  bad  M^>  ^^- 
paifi  U>  the  sheriff,  with  tlie  interest,  and  300  dollars  for  their 
trouble  The  plaintiff  *told  them  300  dollars  was  a  large  sum 
for  their  trouble,  but  obser?ed,  he  knew  he  was  obliged  to  pay 
whatever  they  demanded;  upon  which,  one  of  the  defendants 
said,  he  had  been  obliged  to  ride  three  or  four  days  for  the 
money.  The  plaintiff  has  paid  the  amount  of  the  sum  demanded ; 
and  the  question  presented  is,  whether  these  were  not  circum- 
stances proper  to  be  submitted  to  the  jury,  and  for  them  to  de- 
termine whether  the  300  dollars,  or  some  part  of  it,  was  not  un- 
justly extorted  from  the  plaintiff.  According  to  my  view  of  the 
case,  it  ought  not  only  to  have  been  submitted  to  the  jury,  but 
is  so  strongly  marked  with  dishonesty  and  oppression,  that  they 
ought  not  to  have  hesitated  about  the  result.  Courts  and  juries 
ought  to  discountenance  impositions  of  this  kind,  which  are 
founded  in  fraud  and  immoraUty.  The  defendants  seek  to  shel- 
ter themselves  under  the  rule,  volenti  nonjit  injuria ;  but,  in  my 
judgment,  it  would  be  a  misapplication  of  the  rule  to  extend  it 
to  a  case  like  the  present.  Could  the  payment  of  the  300  dol- 
lars be  said  to  be  voluntary  ?  The  plaintiff  had,  it  is  true,  im- 
prudently confided  in  the  defendants,  and  thereby  placed  him- 
self in  their  power;  at  least  this  was  his  impression,  if  we  may 
judge  from  the  declaration  made  by.  him  at  the  time.  The 
agreement  made  previous  to  the  sale  was  calculated  to  lull  the 
plaintiff  to  sleep.  It  was  in  evidence  that  the  farm  was  worth 
8,000  dollars ;  the  precise  sum  paid  by  the  defendants  is  not 
stated,  but  it  is  fairly  to  be  inferred  that  it  was  much  short  of 
the  value  of  the  farm,  and,  of  course,  it  was  an  object  of  impor- 
tance with  the  plaintiff  to  obtain  a  reconveyance. 

I  cannot  discover  in  any  part  of  the  case  a  single  circum- 
stance, showing  this  to  have  been,  in  legal  acceptation,  a  volun- 
tary payment  of  the  300  dollars  by  the  plaintiff,  or  an  assent  to 
its  being  a  reasonable  compensation  for  the  defendants'  trouble. 
The  instrument  in  writing  set  forth  was  no  agreement  between 
the  parties,  but  merely  propositions  of  the  defendants  with 
which  the  plaintiff  might  comply,  or  lose  his  farm.  The  objec- 
tion made  by  the  plaintiff  to  the  time  of  payment  related  to  the 
reimbursement  of  the  advances  to  •the  sheriff,  in  satisfaction  [  *  5M8  J 
of  the  execution.  The  agreement  entered  into  before  the  sale, 
was  to  repay  the  money  within  four  months ;  but  after  the  sale, 
and  when  the  defendants  had  the  plaintiff  in  their  power,  they 
demanded  payment  in  two  months,  and  would  not  extend  the 
time  beyond  three.  This  was  a  strong  indication  of  a  disposi- 
tion so  to  embarrass  the  plaintiff,  as  to  make  it  impracticable 
for  him  to  redeem  his  farm,  especially,  when  it  is  connected 
with  the  circumstance  mentioned  by  one  of  the  witnesses,  that 
Shultz  was  anxious  to  bid  off  the  farm,  intending,  probably,  to 
make  a  speculation  out  of  it.     If  the  agreement  to  reconvcy  the 
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NEW- YORK,  faim  ^as  absolutely  void,  so  that  the  plaintifT  was  without  rem- 
May,  1809.  ^jy^  j^  ^ould,  in  iny  opinion,  strengthen  his  claim  to  recover 
Hall  b^<^^  the  money  unjustly  extorted.  Had  the  defendants  pur* 
v-  chased  the  farm  at  auction,  without  having  made  any  previous 

"'"'"*  agreement  to  reconvey,  the  case  would  have  been  very  diderent 
It  was  in  the  plaintitf 's  power  to  have  procured  some  other 
friend  to  purchase  in  the  farm  for  him,  had  he  not  reposed  con- 
fi  Jence  in  the  defendants ;  for  it  appears  that  Mr.  ^^wart  had 
actually  engaged  a  person,  to  do  it,  in  case  the  defendants  should 
not  attend  the  sale.  ShultZy  in  making  the  purchase,  evidently 
considered  himself  as  acting  for  the  plaintiff,  for  he  expressly 
declared  that  he  came  for  the  purpose  of  bidding  off  the  &rm 
for  Hallf  and  the  true  question  between  the  parties  appears  to 
me  to  be,  what  compensation  the  defendants  are  entitled  to  for 
their  services.  Had  the  jury  passed  upon  this  question,  and 
determined  that  300  dollars  was  no  more  than  a  reasonable  com- 
pensation, it  would  not,  perhaps,  be  proper  to  disturb  the  ver« 
diet,  although  it  might  be  thought  an  extravagieint  allowance  for 
three  or /i>ur  days'  service,  this  being  all  the  trouble  the  defend- 
ants pretended  they  had  taken  about  the  business,  i^itil  after 
the  suit  was  commenced  against  them,  when  they  attempted  to 
magnify  their  claim  by  setting  up  a  pretence  that  they  had  had 
to  ride  night  and  day  to  get  the  money ;  but  they  even  then 
acknowledged  that  300  dollars  would  be  a  large  sum  for  their 

I  *  249  ]  trouble,  if  they  could  have  such  opportunities  ^often  enough.  It 
is  to  be  hoped,  however,  their  opportunities  will  not  be  very  fre- 
quent, for  it  is  a  business  not  deserving  of  much  encouragement 
A  recurrence  to  two  or  three  adjudged  cases  will  show  to 
what  length  the  remedy  here  sought  has  been  carried.  In  the 
case  of  Aitley  v.  Reynolds^  (2  Stra,  916.)  the  plaintiff,  having 
pawned  some  plate  to  the  defendant  for  20  pounds,  at  the  end 
of  three  years  came  to  redeem  it ;  the  defendant  demanded  10 

founds  as  the  interest ;  the  plaintiflf  tendered  him  4  pounds, 
nowing  that  to  be  more  than  the  legal  interest ;  but  the  de- 
fendant refusing  to  accept  it,  the  plaintiff,  on  a  second  applica- 
tion and  refusal,  paid  the  10  pounds,  and  then  brought  his 
action  to  recover  back  the  surplus  beyond  the  legal  interest 
Upon  which  the  court  said,  this  was  a  payment  by  compulsion. 
^'  The  plaintiff  might  have  such  an  immediate  want  of  his  plate, 
that  an  action  of  trover  woulJ  not  answer.  Where  the  rule 
volenti  nonfit  injuria  is  applied,  it  must  be  where  the  party  had 
his  freedom  of  exercising  his  will,  which  this  man  had  not.  We 
must  take  it  he  paid  the  money,  relying  on  his  legal  remedy  to 
get  it  back  again." 

So  in  the  case  of  Smith  v.  Bromley ^  (Do?/^.  696.  note,)  Lord 
Mansfield  said,  if  a  man  makes  use  of  what  is  in  his  own  power, 
to  extort  money  from  one  in  distress,  it  is  illegal  and  oppres- 
sive ;  and  it  being  iniquitous  and  illegal  thus  to  take  money, 
therefore  it  was  so  to  detain  it.  Mr.  Evan%  in  his  valuable  ap- 
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pendix  to  Pothiery  (2  Poth.  378.)  observes,  that  there  is  no  new-york 
subject  in  its  nature  more  wholly  referable  to  the  general  rules  **"^'  ^®^' 
of  natural  justice,  than  that  of  reclaiming  money  unduly  paid,  ^'"^'^^^^''^'^ 
In  the  leading  case  on  this  subject  of  Moses  v.  Macferlan^ 
(2  Burr.  1012.)  Lord  Mansfield,  in  giving  an  exposition  of  the 
grounds  and  nature  of  the  action  for  money  had  and  received, 
states  several  principles,  which  have  ever  since  been  looked 
upon  as  the  standard  of  authority,  even  by  those  who  think 
that  in  their  application  to  that  case,  he  *did  not  allow  sufficient 
consequence  to  other  principles,  by  which  they  ought  properly 
to  have  been  restricted  and  controlled.  He  there  observes, 
that  this  kind  of  equitable  action  to  recover  money  which  ought 
not  in  justice  to  be  kept,  is  very  beneficial,  and  therefore  much 
encouraged.  It  is  only  for  money  which,  ex  aquo  et  bono,  the 
defendant  ought  to  refund.  It  lies  for  money  got  by  imposition 
express  or  implied,  or  by  extortion  or  oppression,  or  an  undue 
advantage  taken  of  the  plaintiff's  situation.  In  one  word,  the 
gist  of  this  action  is,  that  the  defendant,  upon  the  circum- 
stances of  the  case,  is  obliged,  by  the  ties  of  natural  justice  and 
equity,  to  refund  the  money.  These  principles  are  derived 
from  the  juridical  wisdom  of  the  civil  law,  and  are  founded  on 
the  immutable  rules  of  justice  and  moral  honesty  ;  and,  in  my 
opinion,  apply  with  full  force  to  the  case  before  us. 

I  am,  accordingly,  of  opinion,  that  the  nonsuit  ought  to  be 
set  aside,  and  a  new  trial  awarded. 

Kent,  Ch.  J.,  Van  Ness,  J.,  and  Yates,  J.,  concurred  in  the 
opinion  delivered  by  Spencer,  J. 

Rule  refused,  (a) 


(a)  If  a  penon  pay  money  to  another  volantarilj,  with  full  knowledge,  or 
full  means  of  knowledge,  of  all  the  facts  of  the  case,  the  party  so  paying 
cannot  recover  it  back  again  in  assumpsit,  on  account  of  his  ignorance  or  the 
law.  IVaUe  y.  Leggettf  8  Goto.  195.  Ciarke  y.  DuUher,  9  Cow,  Rep.  674. 
lyh^re  a  payment  has  been  made,  not  with  full  knowledse  of  the  facts,  but 
only  under  a  blind  suspicion  of  the  case,  and  it  is  found  to  have  been  paid  un- 
josUy,  the  P&rty  paving  may  recover  it  back  again.  Per  ^shurst,  J.,  Cha^fietd 
y.  PaxtoUf  2  East,  471,  n.  But  where  one  pajrs  money  under  misapprehension 
offaeis  as  well  as  /aio,  and  not  under  mere  mistake  of  the  law  alone,  he  may 
recover  it  back.  Mowatt  v.  Wright^  1  Wend.  355.  Money  lost  at  gaxninff,  and 
voluntarily  paid,  cannot  be  recovered  back  in  JV.  CaroUna.  Stowell  v.  Gvmrie,  3 
Hayer,  2i/7.  Hodges  v.  Pitman,  2  Car.  Law.  Rep.  394.  Where  part  payment 
has  been  made  of  a  debt,  and  afterwards  the  creditor  sues  and  recovers  judg- 
ment by  default  for  his  whole  debt,  without  making  any  allowance  for  such 
payment,  the  judgment  debtor  cannot  afterwards  maintain  an  action  to  recover 
back  such  payment ;  his  remedy  b,  to  obtain  a  new  trial  in  the  ori^nal  action. 
TUton  V.  Gordon^  1  Jfew  Uamp.  Rep.  33.  Nor  after  an  action  is  tried,  and 
judgment  rendered,  can  the  defendant  maintain  assumpsit  for  money  had  and 
received,  on  the  ground  that  he  had  made  certain  payments  which  were  not 
allowed  in  the  former  action.  Lorin^  v.  Mansfield,  17  Mass.  349.  The  action 
of  assumpsit  is  a  liberal  action  and  will  be  sustained  in  all  cases  where,  by  the 
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NEW- YORK,  tiefl  of  oatiinl  jvstioe  and  equity,  the  defendant  ooffht  to  refVind  the  money 
May,  1809.  paid  to  him ;  but  where  the  defendant  may  wiUi  a  good  conacience  re- 
ceive the  money,  and  there  waa  no  deeeit  or  unfair  practice  in  obtaining  it, 
although  it  was  money  which  the  party  could  not  recover  b?  law,  the  action 
haa  never  been  so  far  extended  aa  to  enable  the  partv  who  paid  the  monejr  vot 
untarily  to  recover  it  back.  Morris  v.  Tarin,  1  DaU.  148.  Bcgart  v.  JVeMiw,  6 
Serg.  ^  RnoU,  369.    hvitis  T.  Banlon,  10  Serg.  4<  BaipU,  219. 
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NEW-YORK, 
Maj,  1809. 

L4T1VO0TOV 

•B.  Livingston  against  C.  C.  Roosevelt  and  C.  I.   RoowVelt. 

Roosevelt. 

THIS  was  an  action  o(  assumpsit.  The  plaintiff  declared  on  in  isos,  a. 
a  promissory  note,  dated  ApriltlGj  1805,  drawn  by  the  defend-  PjJ  ''I'rtn^rehT* 
ant  C  /.  JL  payable  to  C.  C.  Roosevelt  Sf  Co,  and  endorsed  u  Jli^r^"rl^ 
by  the  said  C.  I  iJ.,  in  the  name  of  C.  C.  JR.  fy  Co.^  to  the  gj^  *?^*^  p;jJ;; 
plaintiff,  who  resides  in  the  city  of  New-  York.  of  the  gazettes 

When  the  note  became  payable,  it  was  regularly  protested  P"*"**^.  ">_/^« 

r  ^  ja        J.'  '  \      n    ri     S  il  city    of    New- 

for  non-pajrment,  and  notice  given  to  C.  C  Moosevelt.  York,      (and 

A  judgment  by  default  was  entered  against  C.  J.  Roosevelt.  JjJ[|^  j^  ^'^^ 
The  other  defeddapt,  C  C.  12.,  pleaded  nan  asstmpsit.  The  that  they  had 
cause  was  tried  at  the  Neto-York  sittings,  in  December,  1607,  ^Jt^^j  ""j® 
before  Mr.  Justice  Spencer,  the  sugar  re/m- 

The  defendants,  in  February,  1803,  entered  in  copartner-  '^^^  ulc"S 
ship  in  the  city  of  New*  York,  and  published,  for  two  weeks  of  a.  j^  Co. 
successively,  in  the  ^^  Evenins^  Post^'  and  ^^  American  CiiizenJ'^  ^S^^l*  1^^' 
an  advertisement,  that  they  had  entered  into  partnership  in  knowledge  or 
the  sugar  refinine  business,  under  the  firm  of  C.  C.  Roosevelt  pu^^^d^  '^'l 
If  Co.,  and  that  meir  sugar-house  was  in  Thames  street.  Botli  quaDtity  of 
these  newspapers  were  taken  by  the  plaintiff  "^during' the  time  [  *  252] 
of  the  advertisement.  The  copartnership  continued  until  June,  brandy  of  c. 
1805,  when  it  was  dissolved,  and  notice  of  the  dissolution  was  for  which  he 
given  in  the  same  newspapers.  The  note  in  question  was  given  S^^note  **wiy- 
for  20  pipes  of  brandy,  purchased  of  John  G.  Bogeri,  agent  for  able  to  the  firm, 
the  plaintiff,  and  which  were  in  the  hands  of  Bogert,  as  admin-  hTm^'^^th^the 
istrator  of  Anthony  Carroll,  deceased,  and  were  sold  in  part  name  of  the 
satisfaction  of  a  debt  due  from  that  estate  to  the  plaintiff.  The  o^p^rc^u,  bj 
bill  of  parcels  of  the  brandy,  with  the  contents,  the  number  and  ihe  direcUon  of 
mark  of  each  pipe,  was  made  out  by  a  clerk,  in  the  name  of  ^[  iJJ'b's  JT^e 
C  I.  Roosevelt  only.  The  brandy  was  entered  at  the  custom-  only,  and  the 
house,  in  the  name  of  C.  I.  Roosevelt ;  and  to  obtain  the  usual  ^hfp'^id'  to'^tbc 
debenture,  the  plaintiff  made  oath  at  the  custom-house,  that  West-hdie*,  in 

a  vessel  belong- 
ing to  B.f  and 
on  bis  own  account;  and  C.  in  order  to  obtain  the  drawback,  made  oath  at  the  custom-bouse,  that  the 
brandy  was  sold  to  ^.  A./S^B.  had  entered  the  name  of  the  firm  at  two  of  the  banks  in  the  city  of  New- 
Yarkf  and  B.  drew  checks,  and  made  and  endorsed  notes  in  the  name  of.  the  firm,  which  were  regularly 
paid,  and  the  banks  had  considered  A.J^  B,  as  general  partners.  C,  when  be  sola  the  brandy,  rc<]uirea 
the  partnership  security,  and  it  did  not  appear  Uiat  he  knew  of  the  limitation,  until  after  its  dissolution  in 
Aoie,  1806.  notice  of  which  was  abo  pttblished  in  two  of  the  oewapapen. 

It  was  held  that  the  copartners  were  not  liable  on  the  note, 

VVbere  a  person  takes  a  partnership  security  from  one  of  the  partners,  for  what  is  known,  at  the  time, 
to  be  a  parucular  debt  of  the  partner  who  giTet  the  secnrity,  the  copartnership  is  not  liable,  (a) 

Where  there  is  a  special  or  limited  partnership,  in  any  particular  trade  or  business,  one  partner  cannot 
bind  his  copartner,  by  any  contract  not  connected  with  such  trade  or  business.  {6)  And  a  knowledge  in 
tUrd  persons,  of  the  umited  nature  of  the  partnership,  will  be  inferred  from  circumstances.  It «««»»,  that 
a  pobucation  in  thejrazette,  of  the  nature  of  the  copartnership,  at  the  time  of  its  commencement,  is  con- 
flrucfjve  notice  to  all  those  who  may,  afterwards,  take  the  copartnership  security. 

(•)  Lanertff  r,  A»r,  1  Jftad.  Rep.  539,  and  the  AVw-r«rfc  cases  there  cited.    Do¥  ▼.  BOtff,  16  Mtiu  Ftp,  34. 


(»)  Belira  ▼.  apmcmr,  4  Cm.  Jtip.  163. 
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REW-TORK,  the  sale  was  to  C.  i.  Roosevelt.  This  affidavit  was  made  the 
May,  1809.  24th  April,  1805,  subsequent  to  the  sale,  and  before  the  note 
LiTiMotTojr  was  given.  The  clerk  at  the  custom  house,  who  attended  with 
V-  the  allidavit,  testified,  that  when  an  article  was  sold  for  exporta- 

tion,  as  he  believed,  to  a  copartnership,  it  was  not  uncoiymon 
in  the  affidavit  made  in  order  to  obtain  the  debenture,  to  state, 
that  they  were  sold  to  one  of  the  firm,  without  mentioning  the 
other  partners ;  but  whether,  in  such  cases,  the  sale  was  in 
reality  made  to  the  firm,  or  to  the  individual  partner  to  whom 
it  was  stated  in  the  affidavit  to  be  made,  he  did  not  know. 
The  brandy  was  actually  exported  in  a  vessel  belonging  to 
C  /.  Roosevelty  and  which  had  been  purchased  with  his  own 
note,  without  an  endorser. 

J.  O,  Loekwoody  a  witness  for  the  defendant,  testified,  that, 
in  the  spring  of  1805,  he  was  employed  by  C.  /.  Roosevelt,  as 
supercargo,  on  board  the  schooner  E'izaoeth\  on  a  voyage  to 
the  West  Indies :  this  was  the  vessel  purchased  by  C.  /.  R.  as 
above-mentioned.  The  cargo  consisted  of  cloves,  20  pipes  of 
brandy,  purchased  of  the  plaintiff,  and  a  variety  of  other  arti- 
cles. C.  C  Roosevelt  had  no  interest  or  concern  in  the  vessel 
or  cargo. 

John  T.  Cebra  testified,  that  he  was  a  clerk  of  the  defendants 
(^  *  253  1  from  1801  until  the  dissolution  of  their  partnership.  *On  the 
building  where  the  copartnership  business  was  conducted,  was 
painted,  in  large  letters,  "  Sugar-House."  He  knew  of  no  co- 
partnership beyond  the  limits  of  the  sugar  refining  business. 
The  note  in  question  was  given  at  the  dwelling-house  of  C.  /. 
Roosevelt,  No  entry  of  the  purchase  of  the  brandies  was  made 
in  the  copartnership  books,  and  he  understood  that  it  was  a 
private  speculation  of  C.  /.  Roosevelt. 

John  Cross  testified,  that  he  was  directed  to  deliver  the 
brandy  by  John  G,  Bogert,  the  agent  of  the  plaintiff;  but  he 
received  no  directions  from  the  plaintiff  to  make  out  the  bill  of 
parcels,  nor  did  he  recollect  receiving  any  from  John  G.  Bo^ 

5ert.  Neither  of  them,  as  far  as  he  knew,  ever  saw  the  bill. 
*he  bill  was  made  out  as  C.  /.  Roosevelt  directed.  John  G. 
Bogert  directed  the  witness  to  call  for  the  note,  but  gave  no 
directions  relative  to  the  form  in  which  it  was  to  be  made.  He 
called  on  C.  /.  Roosevelt,  at  his  dwelling-house,  and  received 
the  note,  and  when  he  handed  it  to  J.  G.  Bogert,  no  objection 
was  made  by  him  or  the  plaintiff  relative  to  the  form  of  it. 

It  appeared,  that  at  two  of  the  banks  in  the  city  of  New* 
York,  the  defendants,  firom  the  commencement  of  their  copart- 
nership, had  been  in  the  habit  of  keeping  partnership  accounts, 
and  had  been  there  considered  as  general  partners.  That  the 
entry  of  the  partnership  name  of  C  C,  R.  tf  Co.,  in  the  bank 
book  of  signatures,  was  in  the  hand  of  C.  /.  Roosevelt,  and  that 
the  checks  and  other  partnership  paper  which  passed  at  tlie 
banks  were  generally  signed  by  C.  /.  Roosevelt,  in  the  name  of 
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the  firm ;  that  credit  was  given  at  these  banks  principally  to  new-vokk, 
C.  C.  Roosevelt,  and  that  nothing  was  knownj  at  either  of  them,     ***y-  *®^' 
of  any  limitation  of  the  partnership.  TrnwcTroiT 

The  plaintiff  proved  by  several  merchants  and  others,  that  v. 

although  they  knew  of  the  partnership,  they  never  heard,  until    '^®"^*"' 
after  its  dissolution,  of  any  limitation,  thougli  several  of  them 
took  the  newspapers  in  which  the  advertisements   were  pub- 
lished. 

♦JbAn  O,  Bogert  testified,  that  he  was  the  agent  of  the  [  •  254  ] 
plaintiff;  that  the  bargain  for  tlie  brandies  was  made  with  C.  L 
Roosevelt,  but  he  understood  they  were  sold  to  and  for  the 
partnership,  although  nothing  was  said  on  whose  account  the 
purchase  was  made.  The  partnership  engagement  was  to  be 
given,  and  the  sale  was  not  completed,  until  he  had  satisfied 
himself;  by  inquiries,  that  the  defendants  were  partners.  He 
never  heard  of  any  limitation  to  the  partnership,  until  after  its 
dissolution,  and  he  gave  no  directions  to  Cross  to  make  out  a 
bill  of  parcels.  He  believed,  when  the  sale  was  made,  that  the , 
partnership  was  a  general  one. 

The  judge  told  the  jury,  that  he  was  decidedly  of  opinion, 
upon  the  racts  above  stated,  that  the  plaintiff  was  entitled  to 
recover,  and  the  jury,  accordingly,  found  a  verdict  for  the 
plaintiff. 

The  defendants  moved  for  a  new  trial,  on  the  ground  of  the 
misdirection  of  the  judge,  and  because  the  verdict  was  against 
law  and  evidence.     Two  points  were  made : 

1.  A  partnerbhip  security  was  taken  for  what  was  known  to 
be  the  individual  debt  of  one  partner. 

2.  That  if  the  individuality  of  the  debt  was  not  known  to  the 
plaintiff  or  his  agent,  still,  in  limited  partnerships,  one  partner 
has  no  authority  to  bind  the  firm  in  a  transaction  out  of  the 
scope  of  the  partnership. 

GrttJEn,  for  the  defendant.  1.  The  partnership  of  C.  C. 
Roosevelt  if  Co.  was  special,  being  expressly  limited  to  the 
sugar  refining  business.  The  note  in  question  was  given  for 
brandy,  and  the  purchase  made  exclusively  for  the  interest  of 
C.  /.  Roosevelt,  and  without  the  knowledge  of  C  C.  Roosevelt. 
The  plaintiff  took  a  partnership  security  for  an  individual  debt 
of  one  of  the  partners,  Jcnowing  it  to  be  so.  The  knowledge  of 
the  plaintiff,  or  his  agent,  that  the  security  was  for  the  ihdividual 
debt  of  C  L  Roosevelt  is  material,  and  is  fully  proved  by  the 
written  documents  in  *the  case.  The  bill  of  parcels  made  to  [  *  255 
C  /.  R.  is  a  contemporaneous  exposition  of  the  understanding 
of  the  parties ;  for  it  is  to  be  presumed,  that  if  the  sale  had  been 
actually  made  to  the  partnership,  the  bill  would  have  been  made 
out  in  the  name  of  C.  C.  Roosevelt  fy  Co.  *That  is  the  natural 
and  usual  course  of  business.  The  entry  at  the  custom  house 
for  exportation,  and  the  affidavit  of  the  plaintiff  himself,  that 
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NEW'YORK,  the  8ale  was  made  to  C.  /.  Roosevelty  is  strong  evidence  of  the 

Bfa7, 1809.     fi^^t.   Again,  the  formof  the  note  is  almost  conclusive  evidence, 

""uruiaBTon    that  the  brandy  was  sold  to  C.  /.  Jtoosevelt  alone.     It  is  drawn 

V.  by  him  alone,  and  he  endorsed  the  name  of  the  firm.    If  it  was 

Baoibtslt.   ^  copartnership  debt,  this  mode  of  making  and  endorsing  tlie 

note  could  give  no  additional  security.   If  the  name  <^  the  firm 

had  been  subscribed,  as  makers,  each  of  the  defendants  would 

have  been  equally  liable  to  the  plaintiff. 

It  was  expressly  decided  in  the  case  of  Livingston  v.  Hastie 
and  Patrick^  (2  Caines,  246.)  that  a  note  given  by  one  partner 
in  the  name  of  the  firm,  for  his  individual  debt,  was  void  as 
against  the  firm,  and  even  against  a  friendly  endorser,  not 
knowing  on  what  account  it  was  drawn,  where  the  endorsee 
himself  did  iM>t  know  for  what  the  note  was  given.  The  same 
doctrine  was  recognized  in  the  case  of  Lansing  v.  Gaine  and 
Ten  Eyck.  (2  Johns  Rep.  300.) 

2.  But  admitting  that  the  plaintiff  or  his  agent  did  not  actu- 
ally know  whether  the  brandy  was  purchased  for  the  individual 
account  of  C.  /.  Roosevelt^  or  not,  still,  in  the  case  of  a  limited 
partnership,  one  partner  has  no  power  to  bind  his  copartner  {ot 
any  thing  out  of  the  course  of  their  copartnership  dealings.  The 
principle  on  which  one  partner  is  made  liable  for  the  acts  of  his 
copartner,  is  the  implied  assent  arising  from  the  copartnership; 
but  no  assent  can  be  presumed  to  any  contract  out  of  the  scope 
of  the  copartnership  business.  Suppose  a  copartnership  be- 
tween two  silversmiths,  or  shoemakers,  could  one  partner  bind 
his  copartner,  by  giving  notes,  in  the  name  of  the  firm,  for  ships 
or  merchandise  ?  or  suppose  a  partnership  between  two  attor- 
I  *256  ]  neys,  *could  one  bind  the  other,  by  purchasing  ships  or  goods 
in  the  name  of  the  partnership  ?  In  the  present  case,  the  co- 
partnership was  expressly  limited  to  a  particular  manufiicture 
or  business.  The  distinction  between  general  and  limited  part- 
nerships has  been  long  known  and  settled.  ( Watson  on  Partn, 
180.  2d  ed.)  In  a  general  partnership,  One  partner  has  an 
unlimited  power  to  bind  his  copartner,  except  by  a  bond  or 
sealed  instrument,  or  where  there  is  a  collusion  with  a  third 
person  to  cheat  the  firm.  In  a  special  partnership,  if  one  party 
uses  the  name  of  the  firm,. in  matters  out  of  the  scope  of  the 
partnership,  it  not  only  is  an  abuse,  but  a  transgression  of  his 
power.  So  a  general  agent  may  abuse  his  authority,  and  yet 
the  principal  be  liable  ;  but  if  a  special  agent  exceeds  his  au- 
thority, his  principal  is  not  hable.  (3  Term  Rep,  757.  760.)  It 
is  only  to  act  in  the  course  of  their  particular  trade  or  line  of 
business,  that  an  authority  is  delegated  by  partners  to  each 
other;  and  it  is  only  in  such  transactbns  that  strangers  have  a 
right  to  go  on  the  credit  of  the  partnership  funds.  (  Watson^  1 80. 
16  Vin.  Abr.  242.  1  Salk.  126.  Coup,  814.  6  Fesey,  jun.604. 
1  Esp.  Cos.  29.) 

There 'are  two  exceptions  to  the  general  rule  on  this  subject: 
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• 

1st  Wliere  the  partner  who  denies  his  Uability,  had  an  interest  new-yorb;, 
in,  or  derived  a  benefit  from,  the  contract ;  2d.  Where  due  dili-  ^J^j^^^^j^^^ 
gence  or  caution  has  not  been  used  in  informing  the  world  of  Liyiitostov 
the  nature  of  the  partnership ;  for  the  presumption  must  be,  ^• 

that  the  partnership  is  general,  unless  the  contrary  has  been 
made,  known.  C  U,  Roosevelt  cannot  be  brought  within  either 
of  these  exceptions  ;  he  knew  nothing  of  the  purchase  of  the 
brandy,  which  was  made  solely  and  exclusively  for  the  benefit 
of  C.  /.  Roosevelt.  The  defendants  did  all  in  their  power  to 
make  known  to  the  public  the  limited  nature  of  their  partner- 
ship. Advertisement  in  the  gazettes  is  the  most  usual,  and  cer- 
tainly the  most  effectual,  way  of  making  such  a  fact  known.  It 
has  been  decided,  that  an  advertisement  in  a  gazette  is  sufficient 
notice  of  the  dissolution  of  a<;opartnership ;  (2  Johns.  Rep.  300.) 
for  the  same,  or  a  stronger  reason,  it  ought  to  be  considered  as 
sufficient  notice  of  the  nature  of  the  partnership. 

•T.  A.  Einmety  contra.  If  there  is  evidence  sufficient  to  jus-  [  *  257  ] 
tify  the  jury,  in  finding  their  verdict,  the  court  will  not  disturb 
it.  Mere  knowledge  of  the  nature  of  the  partnership,  and  of 
its  being  an  individual  transaction,  is  not  sufficient ;  there  must 
be  collusion  or  fraud,  and  knowledge  is  only  evidence  of  such 
firaud.  This  knowledge  ought  to  be  strong  and  full,  not  slight 
or  presumptive. 

Sugar  refiners  must  purchase  raw  sugar ;  it  is  not,  therefore, 
improbable,  but  a  fair  inference,  that  the  brandy  was  purchased 
as  an  adventure  to  the  West  Indies  on  the  partnership  account,  • 
in  order  to  procure  the  raw  materials  for  the  manufactory.  The 
testimony  of  Bogert  is  direct  and  positive,  that  he  trusted  to  the 
credit  of  the  partnership,  and  that  he  thought  it  a  copartner- 
ship transaction.  Cross,  who  made  out  the  bill  of  parcels,  was 
not  the  agent  of  the  plaintiff.  He  made  it  out  agreeably  to  the 
directions  of  the  person  who  called  for  it. 

There  is  a  material  difference  between  a  gazette  notice  of  the 
dissolution  of  a  partnership,  and  a  notice  of  its  nature  and  com- 
mencement. The  former  operates  immediately  ;  but  a  notice 
of  the  nature  or  limitation  of  a  partnership  which  may  continue 
many  years,  may,  in  a  short  time,  be  fcnrgotten  by  the  world,  who 
only  see  persons  acting  together  as  general  partners.  These .  i 
acts  obliterate  the  remembrance  of  the  former  notice  of  the 
nature  of  the  copartnership,  pubUshed  at  its  commencement ; 
while  the  ceasing  to  act  together,  serves  to  confirm  the  recol- 
lection, and  to  recall  the  attention  to  the  notice  of  the  dissolu- 
tion. Persons  who  commence  partnership  in  relation  to  a 
particular  business  may,  ailerwards,  extend  it  to  some  other 
objects,  or  to  some  particular  business  or  adventure,  pro  tanto-; 
and  how  is  the  world  to  know  whether  they  act  according  to 
the  terms  of  the  original  contract  or  not?  The  sign  affixed  to 
the  building  where  the  manufactory  was  carried  on,  was  no 
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May,  1809.     There  is  no  evidence  that  the  note  was  drawn,  in  the  manner 

L1VIKG8TOH    it  appears  to  be,  by  the  direction  of  Bogert,     He  naturally 

_      ^-  supposed  •that  it  was  done  so  by  the  desire  of  C.  C.  Roosevelt 

ROOIBTELT.       «    V^  ^ 

I    «tK3  J  »pjjg  ij^g  question  is,  whether  there  was  any  collusion  be 

tween  the  plaintiff  or  his  agent,  and  C  /.  Roosevelt,  to  defraud 
C.  C.  Roosevelt  Knowledge  of  the  fact,  that  the  purchase  was 
made  for  the  individual  account  of  C.  /.  R.,  and  that  he  pledged 
the  copartnership  funds  without  the  consent  of  his  copartner, 
is  essential  to  prove  the  covin  or  fraud.  This  is  the  doctrine 
to  be  collected  from  the  cases  on  this  subject.  (  Watson,  202. 
8  Vesey,  jun.  540.  Et  parte  Bonbonus.  7  East,  210.  Swan  v. 
Steek,)  Suppose  a  check  drawn  in  the  copartnership  name  on 
one  of  the  banks,  could  the  payment  of  the  check  be  contested 
on  the  ground  that  C.  /.  R,  had  drawn  it  on  his  own  account, 
without  authority  from  his  copartner  ?  Certainly  not ;  for 
C.  J.  JR.  had  authority  to  issue  negotiable  paper  in  the  copart- 
nership name.  If  a  partner  has  power  to  issue  negotiable  paper 
in  the  name  of  the  partnership,  such  power  is  unlimited ;  and 
it  is,  pro  ianto,  a  general  partnership.  The  person  who  receives 
the  partnership  paper  is  not  bound  to  inquire,  for  what  account 
it  is  given.  Again,  a  partnership  is  created,  or  grows  by  repu- 
tation, and,  a  fortiori,  an  extension  of  it  may  be  created  by  repu- 
tation. Admitting  that  the  partnership  was  originally  limited, 
yet  by  the  acts  of  the  parties  it  may  become  unlimited.  Indeed, 
there  can  be  no  limited  partnership,  where  one  party  has  power 
to  sign  and  endorse  notes  with  the  name  of  the  copartnership. 
If  C  C.  Roosevelt  meant  to  avoid  responsibility  on  notes  not 
•  given  in  the  course  of  the  copartnership  business,  he  should  have 

guarded  against  it,  by  stipulating  that  one  partner  should  not 
endorse  notes  in  the  name  of  the  firm. 

Whether  the  partnership  be  general  or  special,  one  partner 
has  no  authority  to  bind  his  copartner  for  any  thing  not  con- 
nected with  the  copartnership  business.  But  the  only  question 
is,  whether  there  was  fraud  or  covin  ;  the  English  decisions  go 
on  the  ground  of  fraud,  (1  East,  48.  2  Esp.  Cos.  524.)  and  the 
jury  are  the  proper  judges  how  bt  fraud  is  made  out  by  the 
evidence. 

[*259]  ^Harison,  in  reply.     If  fraud  invalidates  the  security  which 

has  been  taken,  and  knowledge  in  the  party  receiving  it  is  evi- 
dence of  that  fraud,  it  must  be  conclusive  evidence.  It  is  the 
duty  of  every  person  who  takes  paper  signed  or  endorsed  by  s 
copartnership  name,  to  inquire  end  know,  whether  the  party 
who  gives  it  has  authority  to  sign  the  name  of  the  firm.  If, 
from  all  the  evidence,  the  iury  ought  to  have  inferred  that  the 
plaintiff  or  hia  agent  did  know  ^at  the  note  was  given  and 
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endorsed  for  the  indi^ndual  debt  of  C.  J.  R.,  the  verdict  ought  new-YOWC, 
to  be  set  aside.  ^""y*  ^^' 

That  the  brandy  was  purchased  to  send  to  the  West  Indies^   Litikostoh 
to  be  converted  into  raw  sugar  for  the  use  of  the  copartnership,  ▼• 

is  an  idea  not  warranted  by  the  evidence.  The  written  evi-  o*«^*^''- 
dence  in  this  case  ought  to  outweigh  the  testimony  of  Bogerty 
the  agent,  who  may  naturally  be  supposed  to  have  some  bias 
in  iavor  of  his  principal.  The  making  out  of  the  bill  of  parcels 
in  the  name  of  C.  /.  R,  was  a  sufficient  intimation  to  the  plain- 
tiff's agent,  that  the  purchase  was  for  the  individual  partner, 
and  he  ought  to  have  inquired  of  C.  C.  JR.  whether  he  consent- 
ed to  g^ve  the  note.  The  peculiar  manner  in  which  the  note 
was  drawn  was  of  itself  sufficient  to  put  Bogert  on  the  in- 
quiry, as  to  its  being  a  .copartnership  transaction  ;  and  the  oath 
of  the  principal  at  the  custom-house,  that  the  sale  was  to  C  /. 
R.  ought  to  be  held  conclusive  evidence  of  the  fact 

If  an  advertisement  in  a  gazette  is  sufficient  evidence  of  the 
dissolution  of  a  copartnership,  it  ought  to  be  evidence,  also,  of 
its  limited  nature.  The  transactions  at  the  bank  were  perfectly 
consistent  with  a  limited  partnership.  Reputation  is  prima 
facie  evidence  only  of  a  partnership,  but  it  Qiust  be  connected 
with  acts  to  establish  the  fact.  Mere  reputjfiion  is  not  enough 
to  create  a  partnership ;  if  it  were,  it  would  be  easy  for  one 
man  to  make  another  liable,  as  a  partner,  without  his  knowledge 
or  consent. 

In  the  case  ex  parte  Bonbtmus,  (8  Fe»ey,  jun.  540.)  the  lord 
chancellor  said,  '^  that  if,  under  the  ch'cumstances,  the  party 
taking  the  paper  could  be  considered  as  advertised,  in  the 
nature  of  the  *transaction,  that  it  was  not  intended  to  be  a  [*260] 
partnership  proceeding,  it  should  not  bind  them."  The  na- 
ture of  the  purchase,  in  the  present  case,  and  the  circum- 
stances attending  it,  were  certainly  sufficient  to  advertise  the 
plaintiff  or  his  agent,  that  this  was  not  a  partnership  trans* 
action. 

If  the  doctrine  contended  for,  on  the  part  of  the  plaintiff, 
should  be  established,  there  must  be  an  end  altogether  of  lim- 
ited partnerships.  In  every  partnership,  each  partner- must  be 
authorized  to  use  the  name  of  the  firm,  in  relation  to  the  co- 
partnership business.  If  the  parties  were  to  agree  that  they 
should  sign  their  names  separately,  this  would  not  be  bindiitt| 
on  third  persons ;  and  if  one  partner  should  use  the  name  of 
the  firm,  in  the  course  of  the  partnership  business,  the  partner- 
ship would  be  bound,  though  done  in  violation  of- the  agree- 
ment between  the  partners. 

V AK  Ness,  J.  Whether  the  plaintiff  knew  that  >  tlve  debt rfor 
which  he  received  the  partnership  security  was  the  privilte  debt 
of  Cornelius  L  Raosenelt,  is  a  question  of  f&ct,  and  we  sife 
caD^  upon  to  decide  whether,  if  that  question 'hisid  been  sub- 
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NEW-YORK,  mitted  to  the  jury,  they  ought  not  to  have  found  for  the  de- 
Ha7,i809.     fendant.     The  partnership  was  special,  being  limited  to  the 

^hiTiTiasTov  sugar  refining  business  in  the  city *o{  New- York,  where  all  the 
V-  parties  resided.     At  the  time  the  partnership  was  formed,  notice 

flSTKLT.  ^^  given  for  two  weeks  successively,  of  the  nature  and  extent 
of  it,  in  two  daily  papers,  published  here,  both  of  which  the 
plaintiff  took  during  that  period. .  The  house  where  the  busi- 
ness was  to  be  transacted  was  designated  in  the  notice,  and 
^'  Sugar-House,"  in  large  letters,  was  painted  upon  it  The 
defendant  Comeliua  C.  Roosevelt  at  no  time  consented,  or 
was  privy  to  any  extension  of  the  connection,  beyond  the  par- 
ticular object  for  which  it  was  originally  formed.  The  article 
sold,  and  which  was  the  consideration  of  the  note  in  question, 
had  no  relation  to  the  business  of  sugar  refining,  and  it  would, 
therefore,  never  have  occurred  to  any  one,  that  Cornelius  L 

[*  261  ]  Roosevelt  purchased  it  on  the  partnership  ^account,  unless  he 
had  expressly  declared  that  to  be  his  intention.  There  was 
nothing,  either  in  the  acts  or  declarations  of  Cornelius  L  Roose* 
veltf  from  which  the  plaintiffs  agent  could  infer,  that  he 
bought  the  brandy  for  the  use  of  the  company.  The  contract 
was  made  with  Cornelius  L  Roosevelt,  without  the  knowledge 
or  consent  of  his  copartner.  He  gave  his  note  at  his  ovm  ho^ise 
(and  not  at  the  counting-house  of  the  company)  for  the  pay- 
ment of  it,  with  the  endorsement  of  the  firm,  as  collateral  se- 
curity;  and  the  note,  in  this  form,  was  received  by  the  plain- 
tiff, without  objection.  The  manner  in  which  the  note  was 
drawn  is  inconsistent  with  the  idea  of  a  sale  to  the  firm.  It  is 
not  hazarding  any  thing  when  I  say  that,  where  a  sale  has  been 
made  to  partners,  it  would  be  a  perfect  novelty  among  mer- 
chants to  receive  the  note  of  one  of  them  endorsed  by  the  firm. 
There  could  be  no  possible  use  in  it.  No  additional  security 
was  derived  from  its  being  given  in  that  form.  After  the  con- 
tract for  the  sale,  but  before  the  delivery  of  the  note,  the  plain- 
tiff himself  (and  this  is  the  only  instance  of  his  personal  agency 
in  the  whole  transaction)  made  oath  at  the  custom-house,  that 
the  sale  was  made  to  Cornelius  L  Roosevelt ;  thus  giving  the 
highest,  most  solemn,  and  satisfactory  evidence  of  his  under- 
standing of  the  sale,  at  the  time  when  it  was  made,  and  which 
is  in  exact  coincidence  with  all  the  documentary  and  other  evi- 
dence in  the  cause,  even  with  that  of  Mr.  Bogert,  which  I  shall 
presently  notice.  Upon  this  evidence,  I  am  persuaded,  the 
jury  would  have  found,  that  the  sale  was  made  to  Cornelius  L 
Roosevelt,  in  his  individual  capacity;  that  this  was  known  to 
the  plaintiff;  and,  consequently,  that,  originally,  he  only  was 
liable  for  the  payment  of  it.  This  court  has  often  decided,  that 
one  partner  cannot  pledge  the  partnership  security  for  what  is 
proved  to  be  the  separate  debt  of  such  partner,  without  the 
consent  or  privity  of  the  other  partners.  (Ldvingston  v.  Hastie 
fy  Patrick,  2  Caines^  S46.  Lansing  v.  Gaim  if  Ten  Euck,  3 
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Johns,  Rep,  300.)  In  the  case  of  Dubois  v.  Roosevelt,  decided 
in  May  term,  *1808,  and  which  is  not  reported,  (a)  the  facts 
were  ahnost  precisely  similar  to  those  I  have  above  stated.     The 

(a)  The  conrt  thouf  fat  that  case  so  preciaely  similar  in  principle  to  that  of 
Livingston  ▼.  Htutie  fy  Patrick^  that  it  was  not  deemed  important  to  report  it ; 
but  since  it  has  been  referred  to,  it  is  thought  proper  to  subjoin  the  following 
account  of  the  case  : 

Dubois  against  C.  C.  Rooietelt  and  C.  I.  Roosevelt. 

THIS  was  an  action  of  assumpsit.  The  plaintiff  declared  on  a  promissoiy 
note,  dated  the  27th  Anril,  1805,  drawn  by  the  defendant  C.  I.  Roosevelty  paja- 
able  to  Cornelius  C.  Aooseeelt  ^  Co.  and  endorsed  by  C.  I.  R.  with  the  name  of 
C.  C.  R.  ^  Co.  A  judgment  by  default  was  entered  against  C.  /.  Rooseeeltf 
and  the  other  defendant  pleaded  non  assumpsit.  The^  cause  was  tried  at  the 
Aeie-  York  sittings,  in  June,  1807,  and  a  verdict  was  taken  for  the  plaintiff,  by 
consent,  subject  to  the  opinion  of  the  court,  on  a  case,  containing  the  following 
fiicts: 

On  the  dd  oi February,  1803,  the  defendants  entered  into  a  copartnership  in 
the  sugar  refining  business,  in  the  city  of  JVino-  York,  where  the  plaintiff  also 
r^sideo,  and  the  following  advertisement  was  inserted  in  the  '*  Evening  Post" 
and  the  *'  American  Citizen,"  two  newspapers  published  in  the  city.  "  Copartr 
ntrship.  Cornelius  C.  Roosevelt  and  Cornelius  I.  Roosevelt  have  entered  into 
partnership,  in  the  sugar  refining  business,  under  the  firm  of  Cornelius  C. 
Roosevelt  fy  Co.  Have  ready  for  sale,  loaf  and  lump  sugar  of  a  good  quality, 
also  molasses,  at  their  sugar-house  in  Thames  street,  in  the  rear  of  the  City 
Hotel." 

The  copartnership  was  dissolved  in  June^  1805,  and  public  notice  of  the  disso- 
lution given. 

In  April,  1805,  the  plaintiff  sold  to  C  /.  Roosevelt  a  quantity  of  beef,  the  bill 
of  which  was  made  out  in  the  name  of  C.  /.  Roosevelt,  and  his  own  note,  with- 
out  any  endorser,  was  received  for  the  amount  A  short  time  afterwards,  the 
plaintiff  sold  to  C.  /.  Roosevelt  a  quantity  of  cloves,  for  which,  by  agreement, 
ne  was  to  give  his  note,  with  a  good  endorser.  The  cloves  were  purchased  by 
C.  /.  Roosevelt,  on  his  own  account,  and  the  bill  of  parcels  was  made  out  in  his 
own  name  only.  The  note  in  question  was  drawn  by  C.  /.  Roosevelt,  and 
endorsed  by  him,  in  the  name  of  the  firm,  and  given  for  the  cloves  to  the  plain- 
tiff. The  note  was  protested  for  non-payment,  and  due  notice  thereof  given  to* 
the  defendants. 

The  defendant  Cornelius  C.  Roosevelt  was  in  no  manner  interested  in  the 
purchase  of  the  cloves,  which  were  purchased  for  an  adventure,  in  which  he 
nad  no  concern.  They  were  exported  in  the  name  of  C.  /.  Roosevelt,  and  in 
order  to  obtain  the  usual  debenture,  the  plaintiff  made  oath  at  the  custom-house, 
that  the  sale  was  to  him. 

It  appeared  that  the  business  of  the  partnership  was  principallv  transacted  by 
C.  I.  Roosevelt,  and  that  he  made  notes  issued  ror  the  sugar  refining  basiness, 
and  signed  the  name  of  the  copartnership.  The  plaintiff  sent  a  clerk  to  the 
counting-house  of  the  defendants  for  the  note,  and  the  same  was  received  from 
C.  I.  Roosevelt,  at  the  counting-house  of  the  firm,  which  was  in  the  building 
where  the  copartnership  business  was  carried  on.  On  the  outside  of  the  builo- 
ing  was  a  sign  paintea  in  large  letters :  ''  Sugar-House,"  and  *^  Cornelius  C. 
Roosevelt  ^  Co.'s  OffUe" 

It  was  admitted  tnat  there  was  no  fraud  or  collusion  on  the  part  of  the  plain- 
tiff; but  that  his  intentions  were  fair,  and  his  conduct  bona  fide, 

Brinkerkoff,  for  the  plaintiff,  attempted  to  distinguish  this  case  from  those  of 
Livingston  v.  Hastie  ^  Patrick.  (2  Caines,  246.)  and  Lansing  v.  Gaine  fy  Ten 
Eyck,  (2  Mns.  Rep.  300.)  and  admitted,  that  unless  the  case  could  be  dis- 


NEW-YORK, 

May,  1809. 

Livingston 

V. 

Roosevelt. 


that  the  eases  decided  in  England  went  on  the  ground  of  fraud  and  collusion 
between  the  parties,  and  in  Uie  present  all  intention  of  fraud  was  negatived. 
He  cited  the  case  of  Swan  and  others  v.  Steele,  (7  East,  210.)  in  which  Lord  EU 
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NEW-YCRK,  coart,  ID  that  case,  were  unanimously  of  opinion,  that  the  *plain» 
ll»y,  1809.     ^  could  not  recover,  without  overruling  the  principles  laid 

LivmGiTON    down  in  Livingston  v.  Hastie  fy  Patrick  and  Lansing  v.  Gaine 
V.  fy  Ten  Eifck.   .  The  only  difference  between  these  *two  cases 

r  *  oftl'l  ^*    ^^^  ^^  present,  is  that  which  may  be  supposed  to  arise  out  of 

L  ^^^  J  the  evidence,  that  the  defendants  were  considered  to  be  general 
partners  at  two  of  the  banks,  and  by  several  merchants  in  this 
city,  who  were  witnesses  on  the  trial,  and  the  testimony  of 
John  G.  Bogert,  the  plaintiff's  agent.  As  to  the  first,  if  mere 
reputation  is  sufficient  to  enable  one  of  several  special  partners, 
to  charge  another  in  a  case  circumstanced  as  this  is,  then  there 
is  an  end,  as  to  third  persons,  of  all  limited  partnerships.  In 
point  of  fkct,  here  was  not  a  general  partnership.  Of  this,  no- 
tice was  given  in  a  manner  best  calculated  to  apprize  the  com- 
munity of  it.  What  other  precautionary  measure  could  the 
defendant  have  taken  ?  After  this  notice,  not  a  single  act  at 
any  time  appears  to  have  been  done  by  Cornelius  C.  Koosevelt^ 
fiom  which  a  well  founded  reputation  of  a  general  partnership 
could  have  originated.  Besides,  this  reputation,  at  most,  is  but 
presumptive  evidence  of  a  general  partnership,  and  the  force  of 
this  is  completely  destroyed  by  direct  and  positive  proof  that 
the  partnership  was  limited  to  a  particular  object  Next,  as  to 
the  testimony  of  Bogerty  which  was  much  relied  upon. 

On  a  critical  examination  of  his  evidence,  it  will,  I  think,  be 
found  to  operate  against  the  plaintiff.  He  says,  in  the  first  in- 
stance, that  he  understood  the  sale  of  the  brandy  to  be  ^'  to  and 
for  the  partnership ;''  but  he  adds  immediately  afterwards, "  that 
nothing  was  said  on  whose  account  the  purchase  was  made ;'' 
but  "  that  the  partnership  security  was  to  be  given  for  it."  He 
goes  on  to  state,  "  that  the  sale  was  not  completed  until  he  had 

Unborcngh  held,  that  whore  a  penon  hona  JidA,  and  without  any  fraud,  reoeiTet 
a  note  endorsed  by  one  of  leyeral  partners,  in  the  name  of  the  firm,  it  should 
bind  all  the  partners. 

Qriffiti  and  Harison,  contra,  relied  on  the  case  of  UxingBton  y.  Hastie  fy 
Patrick,  and  that  of  Lansinr  v.  Gaiiu  if  Ten  Eycky  as  precisely  in  point.  Ther 
contended,  that  the  case  of  Swan  and  otktrg  t.  SUtlt  was  in  favor  of  the  defend- 
ant, as  Lord  EUenboraugh  recognized  the  principle,  that  where  a  person  takes 
the  copartnership  firm,  as  security  for  the  individual  debt  of  one  partner,  know- 
ing that  it  was  without  the  consent  of  the  other,  it  is  fraudulent  and  void. 
KnowiedgB  of  the  fact  of  its  being  out  of  the  copartnership  business,  or  not,  made 
all  the  difference.  They  cited  1  S^ik.  126.  Ctnopsr,  bl4.  G  TMey,  jun.  604. 1 
Cainesy  184.  Watson  an  Partnership^  ad  ed.  180. 

Hcffmany  in  reply,  was  8to|>ped  by  the  court,  who  seemed  to  think,  that  there 
was  no  diflference  between  this  case  and  that  of  Livingston  v.  Hastie  ^  Paliiek. 
Hoffrnan  said  he  should  decline  arguing  the  cause ;  for  unless  the  court  thought 
the  distinctions  taken  by  Brimkerkof  were  weU  founded,  the  plaintiff  could  not 
prevail. 

Per  Curiam.  We  are  of  opinion  that  this  cause  is  clearly  within  the  princi- 
ple decided  in  that  of  Lioimgston  v.  Hastie  if  Patrick^  and  that  the  plaintiff  mubt 
be  nonsuited. 

Judgment  of  nonsuit 
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satisfied  himself  %  inquiries^  that  the  defendants  were  partners."  new-york, 
Now  the  fact  stated  by  Bogeri,  that  the  partnership  engdxgemejit  ^J^i^!^^ 
was  to  be  given,  is  the  only  one  from  which  it  can  be  inferred,    litihgston 
(for  he  no  where  says  so  in  express  terms)  that  he  even  sup-    ^     ^• 
posed  the  sale  was  made  to  the  company ;  and  when  we  sec       °**^"- 
now  that  was  in  fiict  given  and  received,  without  objection,  and 
take  into  view  the  other  fects  in  the  case,  the  fair  conclusion  is^ 
that  he  considered  the  contract  as  made   *with   Cornelius  L      [*265] 
Jtoosevelij  individually,  and  that  all  he  was  solicitous  about, 
was  to  obtain  the  partnership  security  for  the  payment  of  it. 
If  Bogert  really  conceived  this  to  be  a  sale  to  the  firm,  is  it 
not  very  sinmilar  that  he  never  came  to  an  explanation  to  that 
effect  with  (Jornelius  L  Roosevelt  1    Yet  it  does  not  appear, 
that  during  the  whole  negotiation,  a.  syllable  was  uttered  as  to 
whom,  or  on  whose  account  it  was  made ;  and  this  is  the  more 
surprising,  when  it  appears  that  he  made  inquiries  to  satisfy  the 
doubts  and  suspicions  which  he  entertained  of  the  existence  of 
a  partnership  at  all.     Why,  when  making  these  inquiries,  did 
he  not  apply  to  Cornelius  C  Roosevelt^  whose  security  he  wished 
to  obtain,  and  who  was  the  only  one  able  to  give  him  correct 
information  ?    I  confess  that  I  am  not  satisfied  with  this  testi- 
mony ;  and,  after  a  careful  review  of  all  the  circumstances,  I 
cannot  perceive  how  the  jury  could  avoid  saying  that  the  plain- 
tiff made  the  sale  to  Cornelius  L  Roosevelt^  in  his  private  capa- 
city ;  and  that  the  debt,  for  which,  the  endorsement  of  the  firm 
was  taken,  was  his  private  debt,  contracted  without  the  con- 
currence of  Cornelius  C.  Roosevelt^  expressed  or  implied :  and 
if  they  had  so  found,  it  is  conceded,  that   the  partnership 
security,  as  against  Cornelius  C.  Roosevelt^  in  judgment  of  law, 
is  fraudulent  and  void. 

But  there  is  another  equally  fatal  objection  against  the  plain- 
tiff^s  right  to  recover. 

The  distinction  between  general  and  special  partnerships  is 
probabi/  coeval  with  their  existence.  A  general  rule  applica- 
ble to  both  is,  that  in  transactions  relating  to  the  joint  concern, 
one  of  several  partners  may  bind  the  rest.  He  may  sign  notes, 
endorse  or  accept  bills  for  the  common  benefit,  &.C.,  without 
applying  to  the  rest  in  every  particular  case.  But  this  author- 
ity of  a  single  partner  has  its  limitation.  Formerly,  as  appears 
by  the  case  of  Parkney  v.  Hall,  (1  Salk.  126.  and  S.  C.  1  Ld. 
Aaym,  175.)  it  was  probably  less  extensive  than  at  this  day. 
One  partner  of  the  concern  has  no  authority  to  pledge  the  part- 
nership goods  for  his  own  debt,  nor  can  he  bind  the  firm  to 
any  *engagements  known  at  the  time  to  be  unconnected  with,  [  *  266  ] 
and  foreign  to,  the  partnership.  This  has  not  only  been  so  set- 
tled by  this  court,  but  now  is,  and  always  has  been,  the  estab- 
lished law  in  England.  Not  an  adjudged  case,  nor,  I  believe, 
a  single  dictum^  can  be  found  the  other  way.  This  will  appear 
from  most  of  the  cases  which  I  shall  presently  have  occasion  to 
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NEW- YORK,  mention  for  another  purpose.     In  special  partnerships,  however, 

May,  1809.     ^his  pow^r  of  the  individuak  composing  them,  is  restricted  to 

^J^J^^JI;^^^^  still  narrower  limits,  and  can  only  be  legally  exercised  within 

▼•  the  compass  of  that  particular  business  to  which  the  partnership 

flXTELT.    ygjj^jgg      j^  jg  ^  circumscribed  as  the  partnership  itself.     It  is, 

therefore,  analogous  to  that  which  is  conferred  on  an  agent  ap- 
pointed for  a  special  purpose,  who,  if  he  exceed  his  authority, 
cannot  bind  his  principal.  (Fenn  and  another  v.  Harrison  and 
others.  3  Term  Rep.  757.)  This  analogy  is  complete,  in  all 
cases,  where  third  persons  have  dealings  with  a  special  part- 
ner, with  notice  that  he  is  such.  And,  accordingly,  it  has  been 
repeatedly  ruled  that,  whenever  such  a  partner  pledges  the 
partnership  funds,  or  credit,  in  a  transaction  which  is  known  to 
be  unconnected  with,  and  not  fairly  and  reasonably  within,  the 
compass  of  the  partnership,  it  is,  as  to  the  other  partners,  fraud- 
ulent and  void.  They,  however,  to  entitle  themselves  to  the 
protection  of  this  rule  of  law,  must  not  do,  or  consent  to,  or  suf- 
fer any  thing  to  be  done,  which  may  hold  them  out  to  the  world 
as  general  partners ;  and  it  would  always  be  prudent  and  proper 
(though  I  will  not  say  it  is  indispensably  necessary)  to  give 
public  notice  to  the  community,  that  the  partnership  is  special, 
and  of  the  particular  species  of  traffic  or  business  to  which  it  is 
confined.  (^Cowper,  814.  fVillet  v.  Chambers.  1  Esp.  N.  P.  Rep. 
29.  De  Berkom  v.  Smith  and  another.  2  Esp.  N.  P.  Rep.  524. 
Arden  v.  Sharp  and  another.  *  1  East,  48.  Shirreff  and  another 
f  Wilks.)  In  the  case,  ex  parte  Bonbonusy  (8  Ves.  540.) 
liOrd  Eldon  expresses  himself  thus :  ^'  I  agree  it  is  settled,  that 
if  a  man  gives  vl  partnership  engagement  in  the  partnership  name, 
with  regard  to  a  transaction,  not  in  its  nature  a  partnership 
I  *  267  ]  transaction,  he  *who  seeks  the  benefit  of  that  engagement  must 
be  able  to  say,  that  though  in  its  nature  not  a  particular  trans- 
action, yet  there  was  some  authority  beyond  the  mere  circum-' 
stance  of  partnership,  to  enter  into  that  contract  so  as  to  bind  the 
partnership ;  and  then  it  depends  upon  the  degree  of  evidence.'* 
Nothing  has  been  done,  in  the  present  case,  to  impair  the  clain 
to  the  benefit  of  this  rule.  The  business,  as  far  as  it  relates  to 
Cornelius  C.  Roosevelt,  has  been  carried  on,  for  aught  that  it 
appears  to  the  contrary,  conformably  to  the  terms  upon  which 
the  partnership  was  formed.  He  has  done  no  act  to  counte- 
nance a  belief,  that  thesie  terms  were  different  from  those  spe- 
cified in  the  notice.  He  was  a  stranger  to  the  purchase  of  the 
brandy ;  he  had  no  agency  nor  interest  in  the  shipment  of  it 
afterwards  ;  it  was  manifestly  an  article  unconnected  with  the 
objects  of  the  partnership  ;  nor  was  there  any  thing  in  the  na- 
ture of  the  transaction,  or  the  manner  of  conducting  it,  to  jus- 
tify a  belief  of  the  contrary.  It  has,  indeed,  been  urged,  that  it 
might  have  been  purchased  for  the  purpose  of  exportation  to 
the  West  Indies,  and  of  bringing  back  from  thence  a  cargo  of 
raw  sugar,  to  be  refined  in  New-York,  on  the  partnership  ac- 
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count.     But  the  suggestion  is  not  supported  by  the  evidence.   NEW-YORK, 
The  whole  transaction  wears  a  different  aspect.     Suppose  this  ^^^^1^]^^ 
had  turned  out  to  be  a  lucrative  speculation.     Certainly  Cor-   liviugstoh 
nelins  C.  Roosevelt  would  have  had  no  claim  to  a  participation  v- 

in  the  profits.  Therefore,  there  is  no  justice  in  imposing  upon 
him  the  whole  of  the  loss.  Had  it  been  submitted  to  the  jury 
to  decide  whether  the  purchase  of  this  brandy  was  connected 
with  the  business  of  the  partnership,  I  think  they  would  have 
decided  in  the  negative. 

There  is  no  collision  between  what  I  have  said  and  the  cases 
ex  parte  Bonbonus,  (8  Ves,  540.)*and  Swan  v.  Steele,  (7  Eastj 
210.)  As  I  understand  these  cases,  they  were  decided  upon 
the  very  principles  which  I  have  attempted  to  establish.  To 
borrow  money,  and  to  negotiate  bills  and  notes,  are  as  incident- 
al to,%nd  as  usual  and  necessary  in,  a  special,  as  a  ^general  [*268  j 
partnership.  Business  of  this  sort  falls  equally  within  the  scope 
of  the  one  as  the  other ;  and,  in  the  absence  of  all  fraud,  the 
authority  of  the  individual  partners  to  bind  the  company  is  the 
same  in  both.  This  is  one  of  the  risks  common  to  all  kinds  of 
partnerships  ;  and  it  would  be  repugnant  to  commercial  policy 
and  convenience,  to  make  any  distinction,  in  this  respect,  be- 
tween, them.  The  reason  why  this  would  be  the  tendency  of 
such  a  distinction  is  obvious.  In  all  money  concerns,  and 
negotiations  in  commercial  paper,  there  is  nothing  upon  the 
face  of  them  foreign  from  a  limited  partnership ;  nothing  to 
awaten  suspicion  or  excite  inquiry  ;  and  if  one  partner,  in  the 
course  of  business,  abuse  the  special  trust  in  him,  innocent 
third  persons  might  suffer. 

My  opinion  is,  that  there  ought  to  be  a  new  trial,  with  costs 
to  abide  the  event  of  the  suit 

Thoupsok,  J.,  and  Yates,  J.,  were  of  the  same  opinion. 

Spencer,  J.  •  It  cannot,  I  think,  be  pretended,  that  in  point 
of  &ct,  the  plaintiff  knew,  when  the  brandy  was  sold,  that  it  was 
on  the  private  account  of  Cornelius  L  Roosevelt.  Mr.  Bogert 
is  explicit  in  his  testimony,  that  the  sale  was  on  the  credit  of 
the  partnership  ;  that  he  knew  of  no  limitation  of  the  partner- 
ship, but,  after  inquiry,  believed  it  to  be  general. 

The  circumstances  which  are  supposed  sufficient  to  render 
the  plaintiff  chargeable  with  notice  of  the  limitation  of  the  part- 
nership, appear  to  me  to  be  susceptible  of  easy  explanation. 
From  the  evidence  in  relation  to  the  publication  in  the  gazette, 
considering  the  lapse  of  time  firom  the  insertion  of  the  notice, 
and  the  fact  that  the  plaintiff  was  not  engaged  in  commerce,  with 
the  further  fact,  that  merchants  who  took  both  the  papers  were 
ignorant  that  the  partnership  was  special,  and  had  not  attended 
to  the  notice,  my  mind  is  decisively  impressed,  that  the  plain- 
tiff cannot  be  supposed  ever  to  have  retained  it  in  his  recoUec- 
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NRW-YORK,  tioD.  The  *bill  of  parceb  and  form  of  the  note,  whu  k  were 
^^Ji^^JfJ^  the  acta  of  Cro&Sy  ought,  on  no  principle,  to  excite  suspicion, 
LiTivosTov  for  Cross  was  not  the  agent  of  the  plaintiff,  and,  as  he  has  tes- 
-^  ^-  tified,  proceeded  without  any  instructions  from  the  plaintiff,  or 

Mr.  Bogerty  in  making  out  jthe  bill  and  in  taking  the  note.  The 
affidavit  at  the  custom-house  was  made  after  the  sale  by  Bogert; 
it  is,  therefore,  impossible  that  he  should  have  given  informa- 
tion to  the  plaintiff,  that  the  sale  was  to  Comeliiu  L  Rooievtlty 
contrary  to  the  fact  to  which  he  testifies,  that  the  sale  was  to  the 
firm,  and  on  its  credit  The  affidavit  was  substantially  true, 
and  ought  to  be  construed  in  reference  to  the  object  to  be 
affected  by  it 

As  it  regarded  the  United  States^  it  was  perfectly  immaterial 
whether  the  affidavit  stated  a  sale  to  one  or  aU  the  vendees  ; 
the  object  was  to  identify  the  goods,  and  obtain  a  debenture. 
I  cannot  but  consider,  for  the  reasons  which  I  have  ^ven,  tliat 
it  would  be  contrary  to  the  facts  in  the  case,  to  suppose  the 
plaintiff  knew  that  there  was  a  special  limited  partnership  when 
the  brandy  was  sold,  and,  with  this  knowledge,  is  making  an 
attempt  to  charge  one  of  the  firm  for  articles  sold  to  the  other ; 
it  would  be  neither  more  nor  less  than  presuming  a  fraud,  with- 
out a  fact  to  suf^rt  it 

The  case  ought  to  be  tested  by  other  principles ;  and  if  on 
those  princijdes  the  defendant  Cornelius  C.  Roosevelt  is  not 
responsible,  then  the  plaintiff  must  submit  to  hb  loss. 

I  recognize  the  authority  of  the  cases  of  Livingston  y.  H^siie 
tf  Patrick;  and  Lansing  v.  Gaine  ^  Ten  Eyck^  and  fully  assent 
to  the  law,  that  where  a  person  takes  a  partnership  security 
from  one  of  a  firm,  knowing  it  to  be  for  his  private  concerns, 
and  disconnected  with  the  objects  of  the  partnership,  the  other 
partner  is  not  chargeable,  and  he  is  not  responsible,  in  conse- 
quence of  the  collusion  and  fraud.  I  hold  it  to  be  equally  well 
settled,  that  if  a  person,  in  the  course  of  trade,  bona  fide  takes 
a  bill,  uninformed  that  it  wfeis  given  without  the  knowledge  of 
the  other  partner,  and  not  in  rdiation  to  the  partnership  con- 
cerns, whether  the  partnership  be  a  limited  one  or  general,  the 
[  *  270  ]  whole  firhi  will  be  *bound.  The  cases  of  Swan  and  others  v. 
Steele  and  others^  (7  East^  210.)  and  ex  parte  Bonbanusj  (8 
Ves.  540.)  though  not  authoritative  here,  justify  the  position  I 
liave  made.  These  oaAes  decide,  that  a  bona  fide  holder  of  a 
bill,  for  a  sufficient  consideration,  and  without  notice  that  it 
was  given  by  one  partner  for  an  individual  debt  not  relating  to 
the  partnership,  might  recover  against  all  the  partners,  though 
the  bill  was  in  fact  given  by  one  of  them  for  a  debt  not  relating 
to  the  partnership.  But  whatever  might  have  been  the  objects 
of  the  defendants'  partnership,  in  its  inception,  it  appears  to 
me,  that  the  evidence  in  the  case  shows,  conclusively,  that  by 
their  own  acts,  the  reputation  that  it  bad  become  general  was 
well  warranted. 
334 


OP  THE  STATE  OF  NEW-YORK.  37ft 
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The  defendants^  from  the  commencement  of  the  partnership,  new^york, 
kept  accounts  at  two  of  the  banks  in  the  city,  and  had  there  ^JJJjSl^lf^]^ 
been  considered  as  general  partners  ;  the  entry  of  the  partner-    uvihgstoh 
ship  firm  was  in  the  hand-writing  of  C.  L  Raosevelty  in  the  name  v* 

of  the  firm  ;  credit  was  given  to  the  partnership  on  the  respon-  »*^"*^* 
sibillty  of  C.  C  RooseveU^  and  nothing  was  known,  at  either  of 
the  banks,  of  a  limitation  of  the  partnership  business,  until  after 
its  dissolution.  In  addition  to  this,  the  presidents  and  cashiers 
of  the  two  banks,  several  merchants  of  extensive  business,  and 
brokers,  testified,  that  they  knew  of  the  pdrtnership,  but  never- 
beard  of  any  limitation,  until  after  the  dissolution.  It  cannot  be 
denied,  that  a  special  partnership  may  become  general,  from 
the  acts  of  the  parties  in  the  conducting  of  their  business^  as  well 
as  from  their  specific  arrangements.  It  is  impossible  to  believe 
that  C  C  Rooievclt  did  not  know  of  the  mode  adopted  in  car- 
rying on  business  with  the  banks,  and  that  he  was  there  regard* 
eid  as  a  general  partner ;  and  if  he  did,  then  it  seems  to  me  to 
follow,  that  he  aided  and  assented  to  his  being  considered  a  gen- 
eral partner.  It  is  probable  that  the  reputation  of  a  genera] 
partnership  proved  so  fully,  and  not  attempted  to  be  contradict- 
ed, had  its  origin  in  the  mode  the  defendants  adopted  in  car* 
rying  on  their  business  at  the  banks ;  and  certainly,  the  author* 
ity  devolved  on  C.  J.  Roosevelt  to  negotiate  *paper  at  the  banks,  [  *  271  | 
warranted  the  reputation,  and  renders  both  the  defendants  lia- 
ble. The  case  seems  to  consider  the  plaintiff  as  the  principal, 
and  Bogert  as  the  agent,  in  the  sale  of  the  brandy,  but  I  cannot 
see  on  what  facts  ^his  is  founded.  The  legal  property  of  the 
brandy  was  in  Bogert,  and  the  plaintiff  was  merely  a  creditor 
beneficially  interested  in  the  proceeds,  without  any  authority 
to  control  or  direct  the  disposition  of  the  property.  But  it  is 
not  necessary  to  scrutinize  or  enlarge  on  this  part  of  the  case, 
as  it  will  not  change  my  opinion,  be  the  fact  either  way. 

One  of  two  innocent  men  must  suffer;  I  cannot  hesitate  in 
saying  that  the  person  who  has  been  so  incautious  in  adopting 
a  partner,  deficient  in  prudence  or  funds,  who  has  given  to  that 
partner  the  management  of  the  concerns,  who  has  stood  by,  and 
permitted  him  to  raise  money  unlimitedly  on  his  credit,  byj 
pledging  the  name  of  the  firm,  and  who  has  thus  given  his  aid 
to  the  reputation  which  certainly  existed,  and  on  which  the 
credit  in  this  case  was  given,  must  be  responsible* 

Kent,  Ch.  J.  The  plaintiff  cannot  succeed  in  this  case,  if 
the  facts  warrant  the  conclusion,  that  he  took  a  partnership  se- 
curity for  a  debt  which  he  actually  knew,  at  the  time,  was  the 
private  debt  of  the  particular  partner.  Nor  can  he  succeed,  if 
this  actual  knowledge  be  not  made  out,  provided  the  subject 
matter  of  the  contract,  and  the  nature  and  circisnstances  of  the 
copartnership  were  safiicient  to  charge  him  with  constructive 
or  legal  notice  of  the  fact.    Believing  these  propositions  to  be 
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NEW-YORK,  correct,  I  shall  examine  the  case  to  see  if,  according  to  them, 

*JjJ[jJf^"     the  plaintiff  can  be  permitted  to  retain  the  verdict, 

LiTiirGSTOH        1*  The  law  is  well  settled,  that  if  a  person  takes  a  partner- 

V-  ship  security  from  one  of  the  partners,  for  what  is  known,  at  the 

SB7SLT.    ^jjjj^^  ^Q  Y^  j}^^  particular  debt  of  the  partner  who  gives  such 

security,  the  copartnership  is  not  holden.     The  cases  in  this 
court  of  Livingston  v.  Hastit  9f  Patrick^  and  of  Lansing  v. 

[  •  272  ]  Gaine  fy  Ten  Eyck,  (2  Caints,  246.  2  "^ Johns.  Rep.  300.J 
were  decided  upon  this  ground ;  and  the  cases  in  the  English 
courts  of  Arden  v.  Sharpe  fy  Gilson,  Shirreff-  v.  fVilksy  and 
the  case  ex  parte  Bonhonus  in  chancery^  (2  Esp,  Rep,  524. 
1  East,  48.  8  Vesey,  jun.  540.)  all  recognize  the  same  princi- 
ple. The  knowledge  in  the  creditor,  that  the  partnership 
name  is  given  for  the  individual  debt  of  one  partner,  renders 
the  transaction  fraudulent  and  void  in  respect  to  the  copart- 
nership. In  the  present  case,  the  jury  were  told,  that  by  law 
the  plaintiff  was  entitled  to  recover.  According  to  my  view 
of  the  case,  it  ought  to  have  been  observed  to  the  jury,  that 
the  weight  of  evidence  was  in  support  of  the  allegation,  that 
the  plaintiff  understood,  at  the  time,  that  he  was  contracting 
a  debt  with  Cornelius  L  Roosevelt,  in  his  individual  capacity, 
and  that,  therefore,  the  plaintiff  was  not  entitled  to  recover. 
Let  us  cast  an  eye  over  the  material  facts. 

The  note  in  question  was  given  for  20  pipes  of  brandy,  sold 
to  C.  /.  Roosevelt,  and  there  is  no  evidence  in  the  case,  that 
Cornelius  C.  Roosevelt  fy  Co.  ever  dealt  in  the  article  of  brandy, 
or  carried  on  any  business  in  the  grocery  line,  or  were  con- 
cerned generally  in  trade.  There  was  no  evidence  that  the 
firm  ever  held  themselves  out  to  the  world,  as  being  engaged  in 
any  other  concern  than  the  sugar  refining  business,  nor  that 
they  ever  did  in  fact  step  beyond  that  limited  concern.  The 
plaintiff  was  then  unauthorized  to  conclude,  that  this  purchase 
was  upon  a  partnership  account.  Prima  fade,  it  certainly  was 
not,  and  it  lay  with  him  to  show  what  color  he  had  for  a  con- 
trary inference,  and  if  he  has  shown  none  that  is  reasonable, 
he  is  not  well  founded  in  his  attempt  to  charge  this  debt  upon 
the  firm. 

The  intrinsic  circumstances  of  the  transaction  are  sufficient 
to  show,  that  the  plaintiff  knowingly  dealt  with  C  /.  Roosevelty 
in  his  private  capacity,  and  there  can  be  no  doubt  but  that,  as 
a  matter  of  fact,  the  purchase  of  the  brandies  was  on  the  sepa- 
rate account  of  C.  I.  JR.,  and  that  the  partnership  was  not  inter- 
ested in  the  purchase.     The  brandy  was  not  only  purchased 

[  *  273  ]  by  C  J.  Roosevelt,  but  shipped  by  him  •for  the  frest  Indies, 
on  board  a  vessel  owned  by  him  individually,  and  with  other 
goods  purchased  and  shipped  by  him  on  his  private  account. 
He  drew  this  note,  in  his  own  name,  for  the  purchase  money,  in 
favor  of  the  company,  and  then  endorsed  the  name  of  the  firm, 
and  delivered  the  note,  so  endorsed,  to  the  plaintiff.  What  caiv 
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be  plainer  than  the  language  of  this  fact,  that  the  note  was  new-york, 
drawn,  and  received  for  a  private  debt,  and  that  the  firm  was     ***y'  ^^^• 
only  given  as  a  security  ?     Was  it  ever  known  before,  that  one    livihostom 
partner  contracting  a  debt,  in  behalf  of  the  copartnership,  took  ^• 

this  circuitous  mode  to  give  the  note  of  his  house  ?  There 
could  be  no  possible  use  in  it,  and  merchants  are  not  accustomed 
to  take  such  indirect  methods  in  doing  business,  without  a 
motive.  If  it  was  understood  to  be  the  proper  debt  of  the 
company,  why  was  the  individual  partner  bound  directly  and 
absolutely  for  the  money,  and  the  company  only  contingently, 
in  the  character  of  endorsers  ?  Why  did  the  plaintiff,  when 
be  sold  to  a  company,  take  upon  himself  the  burthen  of  making 
the  .first  demand,  at  the  precise  time  of  payment,  upon  the 
individual  partner,  and  of  then  using  due  diligence  in  giving 
notice  so  as  to  fix  the  endorsers  ?  And,  lastly,  why  did  the 
partner  himself  assume  the  responsibility  of  being  first  singly 
answerable  for  the  debt,  and  of  being  obliged  to  pay  it,  or  to 
lose  his  credit  before  the  company  were  resorted  to  f  These 
questions  cannot  be  answered,  as  it  strikes  me,  but  upon  the 
supposition,  that  the  seller,  as  well  as  the  purchaser,  under- 
stood that  the  sale  was  on  a  private,  and  not  on  a  partnership 
account.  The  agent  of  the  plaintiff  sufiiciently  explains,  why 
the  note  was  taken  in  this  ahape,  when  he  says  that  ''  the 
partnership  engagement  was  to  be  given  for  the  brandies." 

There  are  Other  facts  which  go  to  prove  that  the  brandies 
were  understood  to  be  sold  to  C.  J.  Roosevelt^  and  not  to  the 
company.  The  note  was  called  for  and  given  at  the  dwelling- 
house  of  C.  J.  Rooseveltj  not  at  the  counting-house  of  the  firm ; 
the  bill  of  parcels  was  made  out  in  the  name  of  C.  J.  Roosevelt 
only  ;  the  brandy  was  entered  at  the  custom-house  in  his  name, 
and  tlie  plaintiff  *made  oath  there,  that  the  sale  was  to  C.  L  [  *  274  ] 
JtooseveU.  This  last  fact  ought  to  have  great  weight  in  forming 
our  conclusions  upon  the  transaction.  The  affidavit  was  made 
before  the  note  was  given,  and  when  the  intention  of  the  parties 
must  have  been  well  understood  and  recollected.  It  was  a  sol- 
emn act,  in  which  we  must  suppose,  that  the  fact  of  the  sale, 
and  to  whom,  was  stated  with  caution  and  precision.  It  was 
made  by  a  person  who  was  perfectly  competent  to  scrutinize 
and  feel  the  force  and  import  of  expression,  and  vvho  must 
have  distinguished  quickly  and  accurately  between  a  sale  to  an 
individual,  and  a  sale  to  a  mercantile  company.  The  afiidavit 
is  conclusive,  that  the  plaintiff  did  not  then  understand  there 
was  any  other  purchase^  than  the  single  individual,  and  he 
must  have  obtained  his  knowledge  of  the  sale,  either  from  his 
own  view  of  the  act,  or  from  the  information  of  bis  agent.  It 
appears  then  to  me  to  be  a  consequence  not  to  be  resisted,  that 
the  note  was  drawn  in  the  shape  which  we  see  it,  in  order 
to  obtain  the  security  of  the  firm  to  a  debt,  which  both  the 
contracting  parties  knew  to  be  the  proper  debt  of  the  single 

partner.  % 
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NEW-YORK,  The  written  testimony,  from  which  this  conclusion  is  drawn, 
^Jlr^'--T^r  w®*gh'  much  more  in  the  scale  of  evidence,  than  the  parol  te»- 
LiTiHosToif  timony  (even  if  opposed  to  it)  of  the  agents  of  the  piainttflT, 
^^^'  given  two  years  and  a  half  after  the  transaction  took  {dace. 

John  Crosi  says,  that  the  bill  of  parcels  was  made  out  ^^  C,  L 
Roosevelt  directed,  and  that  he  received  no  directions  from  the 
plaintiff,  "  nor  does  he  recollect"  receiving  any  from  John  G. 
Bogerty  his  agent,  to  make  out  the  bill ;  that  'Bogert  directed 
him  to  call  for  the  note,  "  but  gave  him  no  directions  relative  to 
the  form  of  it ;"  and  when  it  was  delivered,  neither  Bogert  nor 
the  plaintiff  made  any  objection  to  the  form  of  it.  This  nega- 
tive testimony  then  proves  nothing.  Bogert  vras  the  principal 
agent  of  the  plaintiff  in  the  transaction,  and  he  says  thai  he 
understood  the  purchase  was  on  a  partnership  account,  although 
he  declares  that ''  nothing  was  said  relative  to  tchose  account  the 
vurchase  teas  made.^^  It  was  then  a  latent  inference  which  he 
[  *275  ]  had  no  authority  to  draw  ;  and  it  is  a  little  remarkable,  *that 
if  it  was  understood  from  the  beginning  to  be  a  partnership 
purchase,  that  the  agent  should  say,  '^  that  the  sale  tvas  not  com- 
pleted until  he  had  satisfied  himself  by  inquiries  that  the  defend- 
ants were  partners^  and  that  the  partnership  engagement  was  to 
he  given  for  the  brandies,^^  The  construction  which  I  give  to 
this  parol  testimony  goes  in  confirmation  of  the  written  proof; 
and  even  if  any  part  of  it  should  be  deemed  repugnant,  it  can- 
not be  compared  to  the  former,  either  in  judgment  of  law,  or 
in  its  power  to  produce  conviction. 

There  is  one  circumstance  in  the  case  not  well  explained.  It 
states,  that  the  sale  of  the  brandies  was  made  by  Bogert^  as 
agent  of  the  plaintiff.  This  fact  appears  to  be  conceded 
throughout  the  case,  and  Bogert  himself  testifies,  that  he  acted 
as  the  plaintiff's  agent ;  and  yet  it  is  further  stated,  that  the 
brandies  were  in  the  hands  of  Bogert^  as  administrator  of  one 
Anthony  Carroll^  deceased,  by  vmom  the  brandies  were  im- 
ported, and  that  they  were  sold  in  part  satisfaction  of  a  debt 
due  from  that  estate  to  the  plaintiff.  It  is  possible,  that  Car- 
roll and  the  plaintiff  had  been  concerned  together  as  partners 
in  importing  the  brandies,  or  that  Carroll  acted  nominally  as 
owner,  and  really  as  agent  of  the  plaintiff,  on  whose  capitel 
the  business  was  conducted,  for  the  affidavit  of  the  fdaintiff 
at  the  custom-house  (and  which  was  made  to  obtain  the  usual 
debenture)  must  have  been  in  the  character  of  purchaser  from 
Carroll.  But  without  being  able  to  solve  this  fact,  it  is  suffi- 
cient to  observe,  that  upon  this  catie,  the  court  must  consider 
the  frfaintiff  as  the  real  vendor  it  the  brandies,  whatever  may 
have  been  tfie  form  which  the  title  had  previously  assumed. 
He  was  considered  by  all  parties,  both  at  the  trial,  and  upon 
the  argument,  as  the  vendor,  and  he  took  the  note,  asjprmdfia/, 
for  a  debt  due  to  him  from  Roosevelt.  The  question  of  notice, 
therefore,  applies  to  him  as  an  oripnal  party  to  the  sale,  ami 
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though  he  may  have  chiefly  effected  the  sale  and  took  the  jjew-vokk, 
note  by  means  of  Bogert,  his  agent,  yet  in  all  such  cases  no-     May,  I809. 
tice  to  the  agent  is  notice  to  the  principal.^  Litikostor 

♦I  am,  therefore,  of  opinion,  upon  the  first  point,  that  the  ^• 

verdict  is  against  evidence.     The  inevitable  inferenpe  from  the       _  ^qt^  i 
testimony  appears  to  me  to  be,  that  the  plaintiff  or  his  agent       *■  •> 

actually  knew  that  the  purchase  was  not  a  partnership  concern, 
and  that  they  required  a  partnership  endorsement,  by  way  of 
security.  Instead  of  a  pointed  direction  in  favor  of  the  plain- 
tiff,  the  justness  of  this  inference  ought  to  have  been  submitted 
to  the  jury. 

2.  But  if  the  plaintiff  did  not  in  fact  know  that  the  purchase 
was  made  by  C  /.  Roosevelt  upon  his  own  account,. and  acted 
under  the  mistaken  impression,  thaX  it  was  a  partnership  pur- 
chase, still  the  firm  were  not  bound  by  the  endorsement,  be- 
cause the  facts  disclosed  amounted  to  constructive  notice,  or 
notice  in  law.  The  partnership  between  the  defendants  was 
confined  to  the  sugar  refining  business.  It  had  nothing  to  do 
with  the  purchase  or  sale  of  brandies.  The  partners  had  given 
timely  and  due  notice  in  the  public  gazettes,  of  their  limited 
engagement,  and  had  designated  the  place  "where  their  business 
was  to  be  carried  on.  Every  precaution  was  taken,  which  the 
nature  of  the  case  admitted,  to  guard  the  public  against  misap- 
prehension. If  persons  were,  afterwards,  under  a  mistake  as 
to  the  confined  nature  of  the  partnership,  it  must  have  been 
owing  to  some  dealings  of  the  copartnership,  inconsistent  with 
its  declared  object,  or  to  gross  negligence  in  those  persons,  in 
not  seeking  information  at  the  proper  sources.  The  under-* 
standing  of  particular  merchants,  that  the  defendants  were  gen- 
eral partners,  was  of  no  avail,  without  showing  that  the  house 
had  done  6ome  act  to  mislead,  or  given  some  reasonable  cause 
for  that  impression.  But  there  is  no  evidence  before  us,  ac^ 
cording  to  my  view  of  the  case,  that  the  partnership  ever  mis- 
led the  public,  by  a  single  act,  or  transacted  any  business 
which  had  not  an  immediate  connection  with  its  limited  con- 
cern. 

The  habit  of  keeping  partnership  accounts  with  the  banks, 
I  do  not  consider  as  forming  an  exception  to  this  conduct. 
That  habit  was  perfectly  consistent  with  their  ^particular  and  [  *  277  ] 
avowed  business,  and  it  was,  besides,  a'  private  matter,  not  in 
the  way  of  dealing,  and  which  the  public  were  not  to  know. 
The  checks  and  other  proper  negotiations  with  the  banks  were 
generally,  if  not  entirely,  drawn  and  conducted  by  C.  J.  Jhose" 
veli,  and  it  does  not  appear  that  his  partner  ever  knew  of  or  rec- 
tified a  single  transaction  with  the  banks.  What  those  trans- 
actions were,  ought  to  have  been  explained,  and  not  lefl,  as 
they  are  now,  by  the  case,  in  total  uncertainty.  Each  fMurtner 
had  a  power  to  draw  checks,  in  the  partnerslup  name,  for  the 
partnership  moneys  in  the  bank,  because  it  is  incident  to  every 
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NEW-TORK,  partnership,  that  each  partner  should  have  a  power  to  possess 

May,  1809.     ^^^  dispose  of  the  partnership  moneys  and  stock.     E^ch  part- 

LiTiNosTOR    ner,  in  limited,  as  well  as  in  general,  partnerships,  can  draw 

V-  checks  and  give  notes ;  but  it  does  not  follow  from  thence,  that 

osKTKLT.    pj^p^j.  gjygn  by  a  partner,  on  his  private  account,  would  bind 

the  firm,  because  here  the  authority  of  the  partner  fails ;  there 
must,  then,  be  something  in  the  nature  of  the  debt,  or  in  the 
nature  or  conduct  of  the  copartnership,  to  make  the  other 
partner  responsible.  There  are  cases  which  go  the  length  of 
this  general  proposition,  that  one  partner  cannot  pledge  the 
partnership  funds,  nor  make  a  valid  partnership  engagement 
for  his  individual  debt.  {Pinkney  v.  HaUy  1  Salk.  126.  and  1 
Ld.  Raym.  175.  The  cases  of  Gregson  v.  HuttoUy  and  Marsh 
V.  Vansemmer,  cited  in  i  jE(m^,  49.  The  opinion  of  Le  Blanc^ 
J.,  in  1  Ea$t,  55.  and  of  Lord  Eldon,  in  6  Ves.  jun.  604.) 
Whether  this  doctrine  can  be  supported,  in  cases  where  the 
person  dealing  with  the  partnership  is  not  chargeable  with 
knowledge  of  the  &ct,  I  am  not  prepared  to  say.  I  believe 
the  English  law  is  now  understood  to  be  otherwise,  and,  per- 
haps, there  is  no  distinction  in  principle,  upon  this  point,  be- 
tween special  and  general  partnerships,  and  that  tne  question, 
in  all  cases,  is  a  question  of  notice,  express  or  constructive. 
All  partnerships  are  more  or  less  limited.  There  is  no  one 
that  embraces,  at  the  same  time,  every  branch  of  business ; 
and  when  a  person  deals  with  one  of  the  partners,  in  a  matter 
not  within  the  scope  of  the  partnership,  the  intendment  of 
[*278]  law  will  *be,  that  he  deals  with  him  on  his  private  account, 
*  notwithstanding  the  partner  may  give  the  partnership  name, 
unless  there  be  some  circumstances  in  the  case  to  destroy  that 
presumption.  "  If,"  says  Lord  Eldon,  (8  Vesey,  544.)  "under  the 
circumstances,  the  person  taking  the  paper  can  be  considered 
as  being  advertised,  that  it  was  not  intended  to  be  a  partner- 
ship proceeding,  the  partnership  is  not  bound.  Public  no- 
tice of  the  object  of  a  copartnership,  the  declared  and  habitual 
business  carried  on,  the  store,  the  counting-house,  the  sign,&c. 
are  the  usual  and  regular  indicia,  by  which  the  nature  and  ex- 
tent of  a  partnership  are  to  be  ascertained.  When  the  business 
of  a  partnership  is  thus  defined,  and  pubUcIy  declared,  and  the 
company  do  not  depart  from  that  particular  business,  nor  ap- 
pear to  the  world  in  any  other  light  than  the  one  thus  exhibited, 
one  of  the  partners  cannot  make  a  valid  partnership  engage- 
ment, on  any  other  than  a  partnership  account  There  must  be 
some  authority,  beyond  the  mere  circumstance  of  partnership, 
to  make  such  a  contract  binding.  Were  it  otherwise,  it  would 
be  idle,  and  worse  than  idle,  to  talk  of  limited  partnerships,  in 
any  matter  or  concern  whatever,  and  the  law  would  be  recog- 
nizing an  association,  only  to  render  it  a  most  dangerous  illu- 
sion to  those  whom  it  embraced.  Lord  Kenyan  must  have 
understood  the  capacity  of  one  partner  to  bind  the  rest  with 
this  restriction,  when  he  observed,  in  the  case  of  De  Berkom  v. 
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Smith  and  Lewis^  (1  Etp.  Rep.  '29.^  that  persons  might  be  new-york, 
pertners  in  a  particular  concern,  and  if  they  did  not  appear  to  JJj2IfJ22^/ 
the  world  as  partners,  it  should  not  be  sufficient  to  make  them    LivivcsToir 
liable  in  cases  not  connected  with  the  particular  business.  The  ^• 

law  will  presume,  in  all  such  cases,  that  tlie  creditor  is  advertised^ 
chat  he  is  not  dealing  on  a  partnership  account ;  and  for  him 
to  take  a  partnership  engagement,  without  the  consent  of  the 
firm,  is,  in  judgment  of  law,  a  fi^ud  upon  the  fiim.  Suppose, 
in  the  case  of  a  general  commercial  partnership,  a  debt  was  to 
be  contracted  by  one  partner  uponnhe  purchase  of  new  lands  ; 
or  suppose,  in  the  case  of  a  partnership  between  two  attor- 
neys,* in  law  business,  a  partnership  note  was  to  be  given  by  [  *  279  J 
one  of  them  upon  the  purchase  of  groceries  or  furniture  for 
his  family,  it  could  not  be  supposed  by  any  one  that  the  com- 
pany would  be  holden.  These  would  be  plain  cases  of  a  fi^ud 
practised  upon  the  firm,  of  which  the  creditor  would  be  charge- 
able with  notice.  When  the  public  have  the  usual  means  of 
knowledge  given  them,  and  no  means  have  been  sufiered  by 
the  partnership  to  mislead  them,  every  man  is  to  be  presumed 
to  know  the  extent  of  the  partnership  with  whose  members  he 
deals. 

There  are,  however,  qualifications  as  to  the  extent  of  this 
ddctrine,  and  some  instances  occur  to  me  which  explain  and 
define  its  application,  and  which  it  may  not  be  amiss  to 
mention. 

If  negotiable  paper  of  a  firm  be  given  by  one  partner,  on 
his  private  account,  and  that  paper  should  pass  into  the  hands 
of  an  innocent  and  banaAde  bolder,  as  in  the  case  of  paper 
negotiated  or  discounted  at  the  banks;  or  if  one  partner 
should  purchase,  on  his  private  account,  an  article  in  which 
the  firm  dealt,  or  which  had  an  immediate  and  direct  con- 
nection with  the  business  of  the  firm ;  in  these  cases,  I 
should  think  that  a  different  rule  ought  to  be  adopted,  and 
one  requiring  the  actual  knowledge  of  its  being  a  private 
and  not  a  partnership  dealing,  to  be  brought  home  to 
the  claimant.  The  circumstances  of  these  cases  would 
take  away  the  intendment  of  knowledge  in  the  creditor.  ' 
The  endorsee,  for  instance,  of  such  a  note  takes  it  upon 
the  credit  of  the  partnership,  and  he  has  no  means  of 
knowing,  from  the  paper  itself,  on  what  account  it  was  creat- 
ed, and  he  has  a  right  to  presume  it  was  a  fair  partnership 
engagement.  This  is  the  mglish  rule  (2  E^.  Rtp.  524. 731.) 
in  those  particular  cases.  But  the  present  case  cannot  be 
taken  out  of  the  operation  of  the  general  rule.  The  plaintiff 
had  no  just  ground  to  infer,  that,  when  he  was  selling  brandy 
to   C.  t  RoosevelU  he  was  dealing  with  the  sugar  refining 
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^J^Jj^f^^  partnership  was  announced  and  conducted,  he  was  ^charge* 
UnwoMTOK   able  with  notice  that  he  was  not  dealing  on  a  partnership 

I  am,  accordingly,  of  opinion,  that  the  verdict  is  against 
law  and  evidence,  and  that  it  ought  to  be  set  aside,  and  a  new 
trial  awarded,  with  costs  to  abide  the  event. 

New  trial  granted. 
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THIS  was  an  action  of  assumpsit.  The  declaration  was  as  in  an  action 
follows :  "  For  that  whereas  before,  and  at  the  time  of  making  brought  against 
of  the  promise  and  undertaking  and  the  agreements  herein  anVortLfper- 
after  mentioned,  the  said  plaintiffs  were  joint  dealers  and  part-  fomiance  by  b, 
ners  in  trade,  under  tlie  firm  of  Bailey  fy  Bogert,  to  wit,  at  ^th'^^'i^ 
the  city  of  New-York^  and  in  the  county  of  New-York;  and  f*'**^'***!^ 
whereas  also,  at  and  before  the  several  times  herein  after  men-  to  st^e  a^'cS- 
tioned,  one  Noel  Blanche^  being  indebted  to  the  plaintiffs  in  a  Ji?™*irt,jj^ 
•arge  sum  of  money,  to  wit,  the  sum  of  381  dollars  and  25  of  x"  '*^ 
cents,  on  a  promissory  note,  bearing  date  the  28th  day  of  Sep-  ^^^^^IJJ^ 
tember,  in  the  year  of  our  Lord,  1807,  payable  sixty  days  after  on  different  con- 
the  date  thereof  whereupon,  being  arrested  thereon  at  the  |JJJJJ^*J  ^ 
suit  of  the  said  plaintiffs,  and  an  execution  issued  against  his  cototf,  and  the 

Soods  and  chattels,  lands  and  tenements,  on  the  11th  day  of  ^j^^,**^* 
u/y,  in  the  year  of  our  Lord,  1808,  at  the  city  and  in  the  ail  thee«wM^ 
county  of  New-York,  made  a  certain  memorandum  in  writing,  toJJnS'ue'hSmto 
bearing  date  the  day  and  year  last  aforesaid,  subscribed  by  recover :  imt  it 
him  the  said  Noel,  and  thereby  agreed  to  deliver  to  the  said  ^J^' "^oile 
plaintiffs,  by  the  name  and  description  of  Messrs.  Bailey  fy  of  the  causes  of 
Bogert,  within  six  months  from  the  date  thereof,  fresh  and  JJUJ^otwoiS 
good  chocolate,  equal  in  quality  to  CaldweWs,  oi  Albany,  at  a  tamo,   («) 
discount  of  5  per  cenin  firom  the  wholesale  prices,  at  *which       [  *  281  ] 
CalaweWs  chocolate,  0(f  the  same  quaUty,  may.be  selling  for  at 
the  time  of  delivery,  aHd  to  the  amount  of  r  392  dollars  and  71 
cents,  with  interest,  from  the  5th  day  of  May  then  last  past ; 
and  further,  that,  all  the  costs,  expenses,  fees,  and  poundage, 
on  the  execution  issued  by  the  said  plaintiffs,  by  the  names 
and  description  of  Messrs.  Bailey  fy  Bogert,  against  him  the 
said  Noel  Blanche,  being  paid  by  him,  the  attorney  of  the  said 
plaintiffs  should  direct  the  said  execution  to  be  returned  nuUa 
bona;  and  whereas  also,  afterwards,  to  wit,  on  the  said  11th 
day  of  July,  in  the  year  of  our  Lord,  1808,  at  the  city  and  in 
the  county  oi  New- York  aforesaid,  the  aforesaid  defendant,  by 
a  written  memorandum   or  note  in  writing,   at  the  bottom 
of  the  above-described  memorandum  in    writing,  so  made 
by  the  said  Noel,  and  bearing  date  the  day  and  year  last  afore- 
said, and  subscribed  by  him,  the  said  defendant,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  undertook 
and  promised,  and  then  and  there  guarantied  the  performance  of 
the  agreement  containedin  the  said  memorandum  or  writing  so 
made,  and  subscribed  by^the  said  Noel,  and  bvery  part  thereof, 
on  the  part  of  him  the  said  Noel,  to  be  performed  at  the  times, 
and  to  the  amount  therein  mentioned,  provided  the  said  Noel 

(a)  NtUot^  V.  Bwan,  IS  Johu.  Rtp,  iB9, 
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NEW-YORK,  should,  when  the  same  ought  to  be  performed,  be  then  in  life, 
May,  1809.  j^yj  ,jq|  Otherwise ;  and  the  said  plaintiffs  aver,  that  they,  con- 
fiding in  the  said  promise  and  undertaking  of  the  said  defend- 
ant, so  by  him  made  in  manner  and  form  aforesaid,  did,  after 
the  making  of  the  said  two  several  memorandums  in  writing, 
to  wit,  on  or  about  the  20th  day  of  JtiZy,  in  the  year  of  our 
Lord,  1808,  at  the  city  and  in  the  county  of  New-York  afore- 
said, direct  the  said  execution,  referred  to  in  the  said  memo- 
randum in  writing,  so  subscribed  by  the  said  Noely  to  be 
returned  nuUa  bona,  whereof  the  said  defendant  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  the  city  and  in  the 
county  aforesaid,  had  notice ;  and  the  said  plaintiffs  further 
aver,  that  the  said  Noel  did  not,  within  six  months  from  the 
date  of  the  said  memorandum  in  writing  so  subscribed  *by 
him,  deliver  to  the  said  plaintiffs  fresh  and  good  chocolate, 
equal  in  quality  to  CaldwelPs,  of  Albany,  at  a  discount  of  5 

{}er  cent,  from  the  wholesale  prices  at  which  CaldwelTi  choco- 
ate,  of  the  same  quality,  was  selling,  to  the  amount  of  392 
dollars  and  71  cents,  with  interest,  from  the  5th  day  of  Ma^ 
next  preceding  the  date  of  the  said  memorandum  in  writing, 
so  subscribed  by  the  said  Noely  in  manner  and  form  as  the 
said  Noel  thereby  agreed  and  undertook  to  do,  whereof  the 
said  defendant,  afterwards,  to  wit,  on  the  15th  day  o{  January ^ 
in  the  year  1809,  at  the  city  and  in  the  county  adToresaid,  had 
notice ;  and  the  said  plaintiffs  further  aver,  that  the  said  Noel, 
at  the  time  when  the  said  agreement  made  by  him  in  the  mem- 
orandum in  writing  so  subscribed  bv  him  as  aforesaid,  ought 
to  be  performed,  to  wit,  on  the  12th  day  of  January ,  in  the 
year  of  our  Lord,  1809,  was  in  life,  to  wit,  at  the  city  and  in 
the  county  aforesaid,  and  whereof  the  said  defendant  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  then  and 
there  had  notice,  and  was  required  by  the  plaintiffs  to  guarantv 
the  performance  of  the  said  agreement  so  made  by  the  said  Noely 
according  to  the  tenor  and  effect  of  the  said  promise  and 
undertaking  of  the  said  defendant  in  that  behalf  made  as  afore- 
said, yet  the  said  defendant,  not  regarding  his  promise  and 
undertaking  aforesaid,  but  contriving,  and  fraudulently  intend- 
ing, craftily  and  subtilely,  to  deceive  and  defraud  the  said  plain- 
tiffs in  this  behalf,  hath  not  in  any  manner  guarantied  the  per- 
formance of  the  said  agreement  so  made  by  the  said  Noel,  but 
the  said  defendant  hath  hitherto  refused  and  neglected,  and 
still  refuses,  contrary  to  the  tenor  and  effect  of  the  said  prom- 
ise and  undertaking,  so  contained  in  the  said  memorandum  in 
writing,  subscribed  by  the  said  defendant  as  aforesaid,  and  in 
breach  and  violation  thereof,  to  wit,  at  the  city  and  in  the 
county  aforesaid :  And  whereas  the  said  defendant  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at  the  city  and  in 
the  counter  of  iVeti^-rbr A:  aforesaid,  was  indebted  to  the  said 
plaintiffs  in  581  dollars  and  25  cents,  lawful  monev  of  the 
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Uhiitd  Skates  of  Americay  for  money  by  ^e  said  plaintiffs,  be-  new-york, 
fore  that  time,  paid,  laid  out,  and  expended  for  the  said  defend-  ^^^'  ^^^' 
ant,  at  his  special  instance  and  request,  end  for  other  money 
by  the  said  defendant,  before  that  time  had  and  received,  to 
the  use  of  the  said  plaintiffs,  and  for  other  money  by  the  said 
plaintiffs,  before  that  time,  then  lent  and  advanced  to  the  said 
defendant  at  his  like  request,  and  being  so  indebted,  he,  the 
said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  the  city  and  in  the  county 
of  Aeu^TbrA:  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiffs  to  pay  them  the  said  several 
sums  of  money,  when  he  should  be  thereto  afterwards  request- 
ed ;  yet  the  said  defendant,  (although  often  requested,  &c.") 
There  was  a  separate  and  general  demurrer  to  each  count, 
and  a  joinder  in  demurrer. 

Talbot y  in  support  of  the  demurrer  to  the  first  count,  con- 
tended, 

1.  That  there  was  no  averment  of  the  non-performance  of 
the  agreement  by  Blanche. 

2.  It  was  not  stated  that  the  defendant  had,  in  any  manner, 
become  liable  to  pay  any  money  to  the  plaintiffs. 

3.  There  was  no  breach  of  the  agreement  stated  ;  and 

4.  That  there  was  no  consideration  set  forth  for  the  guaranty 
or  agreement  of  the  defendant.  The  last  objection  he  consid- 
ered as  fatal,  and  cited  Sears  v.  BrinJcy  (3  Johns,  Rep.  210.) 
and  Wain  v.  Walters y  (5  East,  10.^ 

As  to  the  second  connty  he  said,  tnat  it  joined  different  causes 
of  action  in  the  same  count,  which  could  not  be  done. 

BaUwiny  contra. 

Per  Curiam,  The  fourth  objection  to  the  first  count  is 
fatal.  It  is  essential  in  every  action  on  a  promise,  to  state  a 
consideration.  The  defendant  is,  therefore,  entitled  to  a 
*^udgment,  but  the  plaintiffs  may  amend  on  payment  of 
costs.  In  regard  tq  the  second  count,  though  some  doubts 
seem  to  be  entertained  by  some  of  the  bar  as  to  its  propriety, 
on  the  supposition  that  the  plaintiff  might  be  required  to  give 
proof  of  all  the  causes  of  action  stated  in  the  count,  we  think 
It  suflicient,  and  that  he  would  be  entitled  to  recover,  should 
he  prove  only  one  of  the  contracts.  There  are  several  prece- 
dents in  the  English  books  of  similar  counts,  (a)     The  plain- 

(«)  See  2  Smmd.  122.  a.  In  a  recent  work  on  pleadings,  bj  Chatty ^  (p.  337.) 
It  is  laid  down,  on  tiio  authority  of  the  case  in  Smmierff,  and  seyeral  others,  thai 
seyeral  distinct  debts  or  contracts  may  be  indnded  in  one  count  of  this  deeerip- 
tion,  and  the  plaintiff  will  sacceed,^nv  tamto,  though  he  only  prore  one  of  such 
contracts;  for  if  the  defendant  be  indebted  lor  any  one  oaose,  it  is  a  soffictent 
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Judgment  accordingly. 


conudenttion  for  thejpromiw  (which  the  law  niies)  of  the  defendant  to  pay  the 
money.  Servant  ffuiuims  recommends  the  practice  of  inclading  the  common 
counts  in  one  count,  as  was  done  ia  this  case,  in  order  to  avoid  a  useless  pro- 
lixity in  the  pleadings,  and  unnecessary  expense.  2  Sauitd.  122.  a.  n.  2.  Crs. 
Joe.  245.  yatv.  175.  1  Brtnml.Ent,  71.  2  Black.  lUp.  910,  Bunk.HeSL  Jvmey*s 
Mod.  PUad.  207. 234.  271. 


[  *  285  ]  *Thompson  against  Ketcham. 

Where  a  note  THIS  was  an  action  of  assumpsit  The  declaration  con- 
was  made  in  tained  a  count  on  a  promissory  note  in  the  following  words : 
biT^b '  ?Vw-  "  I  promise  to  Capt.  Samuel  Thompson^  80  dollars,  for  value 
he\a'  thai  "iS  ''®^®'^®^-  Montego  Bay,  April  21 ,  1807.  Thomas  Ketcham :" 
contract  was  to  ^^d  also  the  moncy  counts.  Plea,  non  assumpsit ,  with  notice, 
•>e^vcmedby  pursuant  to  the  statute,  that  infancy  would  be  given  in  evi- 
VorTla)  *~"  dence  under  the  general  issue.  The  cause  was  tried  at  the 
Where  no  t7wcr  circuit,  in  S^tember^  1808,  before  Mr.  Justice  Van  Ness. 
Co^Mi  in  a  TOte  It  was  proved,  at  the  trial,  that  the  defendant  was  under  21 
at  which  ihe  years  of  age  when '  he  executed  the  note.  The  defendant  ac- 
piUd7t"*«in.,  tnowledged  to  one  of  the  witnesses  of  the  plaintiff,  that  the 
?**  PF^**T»"  plaintiff  lent  him  the  80  dollars  at  Montego  Bay,  in  the  island 
sibk  to"  how  at  of  JamaicOy  to  pay  his  bills  on  shore,  and  that  he  did  not  know 
'^■Mpjl^  »'  what  he  should  have  done  without  the  money.  The  money 
wu  agreed^^  at  ^j^j^jj  ^jj^  defendant  borrowed  of  the  plaintiff  was,  by  agree- 
jhouidbe  paid,  ment,  to  be  paid  in  New-York,  on  their  arrival ;  and  it  appeared 

that  both  the  plaintiff  and  defendant  arrived  in  New-  York  at 

the  same  time. 
It  appeared,  that  the  defendant  was  the  agent  of  the  owner 

of  a  vessel  on  a  voyage  from  New-  York  to  Jamaica,  and  that 

most  of  the  money  he  borrowed  of  the  plaintiff  was  laid  out  in 

purchasing  necessary  articles  for  the  ship. 

The  judge  charged  the  jury,  that  as  the  money  was  not  lent 
to  purchase  necessaries  for  the  infant,  the  contract,  if  made 
here,  could  not  be  enforced,  and  that  the  defendant  would  be 
entitled  to  a  verdict ;  but  as  the  contract  was  made  in  Jamaica^ 

(a)  Andrews  v.  Herriot,  4  Cow.   Rep.  508,  and  the  reporter's  note  to  that 
Fanning  v.  Consequa,  17  Johns.  Rep.  511. 

(^)  AmUrson  v.  Drakt,  14  Johns.  Rep.  116. 
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a  muirt  be  governed  by  the  laws  of  that  island ;  and  as  there  new-yorr, 
WBM  no  proof  that  the  laws  of  Jamaica  protect  infants  against  ,JJj2[fJ2^ 
such  contracts,  the  plaint^  was  entitled  to  recover.    The  jury,    Trom pmn 
accordii^Iy,  found  a  verdict  for  the  plaintiff.  ^  ^* 

A  motion  was  made  to  set  aside  the  verdict,  and  fot  a  new  trial. 

*Hawkin8y  for  the  defimdant.  Though  the  note  was  made  [  *  S86  ] 
at  Jamaica^  it  was  payable  in  Neto-Tork;  and  though  no  time 
or  place  for  the  payjjnentis  mentioned 'in  the  note,  yet  it  was 
competent  for  the  plaintiff  to  show,  by  parol  proof,  where  it 
was  to  be  paid.  {Kir^  v.  Lainden,  8  TermRqp.  379.  Pedke*$ 
L.  of  Eo.  123.  3d  td.)  The  evidence  offered  was  positive 
that  the  note  was  to  be  paid  here,  and  not  in  Jamaica.  Then, 
as  the  note  was  payable  here,  it  must  be  governed  by  the  laws 
of  this  state.  (Tnistees  of  Randall  v.  RenseUaefy  1  Johns  Rep, 
94.  Robinson  v.  Bktndj  2  Burr.  1077.  Champant  v.  Ranelagk, 
Pru.  m  Ch.  128.  207.    Connor  v.  Bellamant,  2  Ailcins,  382.) 

Again,  the  defence  of  infancy  goes  to  the  mode  of  enforcing 
the  contract  A  statute  of  limitations,  in  a  foreign  country, 
where  the  contract  is  made,  has  been  held  to  be  no  bar  in  a 
suit  brought  on  the  contract  here.  (Nash  v.  Tapper j  1  Caines^ 
402.  Ruggles  V.  Keeler,  3  Johm.  Rep.  263.) 

It  was  incumbent  on  the  plaintiff  to  show,  that  infancy  was 
not  a  good  defence  by  the  law  of  Jamaica.  Where  a  party 
intends  to  avail  himself  of  the  laws  of  a  foreign  country,  he 
must  prove  them  as  &cts.  ^1  P.  Wms.  431.)  That  the  common 
law  of  England  prevails  m  Jamaica^  might  be  proved  as  a 
historical  fact 

Sudam^  contra.  In  the  case  o{  Robinson  v.  Bland,  the  note 
was  made  payable  in  England,  and  so  could  not  be  enforced 
in  France.  The  reporter  (1  W.  Black.  234.)  observes,  that 
foreign  laws  are  to  be  regarded  in  England  as  varying  from 
the  general  common  law,  and  not  when  they  contradict  a  stat- 
ute. The  lex  loci  contractus  always  prevails,  unless  there  is  a 
reference,  in  the  contract  itself,  to  the  laws  of  another  country. 
(2  Fonbl.  439.)  In  Nash  v.  Tapper,  the  court  recogni2e8  the  * 
distinction  between  a  bar  at  common  law,  and  a  statute  bar. 
The  latter  ^oes  only  to  the  mode  of  recovery,  and  not  to  the 
essence  of  the  contract.  Infancy  is  a  disability,  and  goes  to 
the  essence  of  the  contract  itself,  and  not  to  the  form  or  mode 
of  enforcing  it 

Another  question  is  how,  and  by  whom,  the  laws  of  Jamaica 
are  to  be  proved.  It  seems  to  be  now  well  settled  in  this 
court,  as  well  as  in  England,  that  the  conunon  law  of  a  foreign 
country  maybe  proved  bj  parol,  but  not  the  statute  law.  {Kenny 
V.  Clarkson,  1  Johns.  Rep.  385.  Smith  v.  Elder,  3  Johns.  Rep. 
lOS.  Peahens  Eo.  72.  75.  and  note.  3d  erf.  2  Cranch's  JRq?. 
187.)  Courts  in  England  do  not  judicially  take  notice  of  the 
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J^^^[:J^^  fects.  In  the  case  of  Male  v.  BoberU,  (3  JErp.  QutM,  163. 
Thompson  Cotnyncn  Cont.  161.  2  Eoitf  260.)  where  infimcy  was  pleaded 
,^;.  _  to  an  action  on  a  contract  made  in  Scotland^  Lord  Kenyan  said, 
that  the  contract  was  to  be  governed  by  the  law  of  Scotland^ 
but  that  the  defendant  was  bound  to  prove  what  the  law  of 
Scotland  was  in  that  respect ;  that  he  would  not  take  it  to  be 
a  fact,  that  infancy  was  a  defence  in  SeotUmdj  unless  it  was 
made  out  by  evidence.* 

The  personal  rights,  secured  by  magna  charta,  maybe  claimed 
by  Englishmen  in  the  colonies ;  but  the  municipal  laws  of 
England  do  not  extend  to  Jamaica^  nor  is  it  governed  by  the 
statutes  of  England^  unless  specially  named.  (4  Mod.  222. 
7  Cb.  1.  Grft^iV*  Ctwc.  2  P.  Wms.  75.  1  Blade.  Cam.  107, 
108.)   This  is  not,  then,  to  be  proved  as  a  historical  fact 

If,  instead  of  the  general  issue  and  notice  under  the  statute, 
the  defendant  had  pleaded  infancy,  the  plaintiff  would  have 
replied,  that  the  contract  was  made  in  Jamaica^  and  in  reference 
to  the  laws  of  that  island.  The  defendyit  would  have  rejcHned 
a  defence  under  the  laws  of  that  island,  or  that  the  contract 
was  not  made  in  reference  to  the  laws  of  Jamaica.  It  would, 
therefore,  be  incumbent  on  the  defendant  to  prove  the  laws  of 
Jamaica. 

Ru^lesj  in  reply,  observed,  that  the  time  when  the  note  was 
payable,  was  an  inference  of  law,  and  that  this  might  be 
rebutted  by  parol  testimony,  and  if  parol  testimony  was  admis- 
sible, then  it  was  clear  that  the  money  was  to  be  paid  in 
New'YorJc. 

Infancy  does  not  go  to  the  essence  of  the  contract  Where 
a  contract  is  voidable,  it  must  be  avoided  by  the  act  of  the 
party.  The  contract  continues  lawful,  and  can  only  be  invali- 
dated by  the  party  himself.  In  like  manner,  the  statute  of 
limitations  must  be  pleaded,  otherwise  the  plaintiff  will  recover 
on  the  contract.  The  defendant  must  be  considered  as  having 
pleaded  infancy,  and  the  replication  must  have  been,  that  the 
defendant  was  not  an  infant,  or  that  he  had  promised  to  pay 
since  he  had  come  of  age.  By  the  declaration,  the  promise  is 
laid  in  Neu^York. 

[  *  288  ]  *Thompson,  J.,  delivered  the  opinion  of  the  court.    The 

note  or  instrument  given  by  the  defendant,  and  upon  which  this 
suit  is  brought,  is  as  follows :  "  I  promise  to  captain  Samuel 
T%ompson  80  dollars,  for  value  received.  Mantego  Bay,  April 
21,  1807.''  The  defendant  interposed  a  plea  of  infimcy,  and 
upon  the  trial  proved,  that  when  the  note  was  executed,  he  was 
under  21  years  of  age.  The  judge  at  the  trial  ruled,  diat  to 
make  this  plea  available,  the  detendant  must  also  prove,  that  by 
the  laws  of  Jamaica,  where  the  note  was  given,  in&ncy  would 
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haye  been  a  bar  to  the  action.  From  the  testimony  in  the  case,  new-york, 
it  appears,  that  the  note  was  to  be  paid  in  New-York^  on  the  ^Jj2[^i2^ 
arrival  of  the  parties  here.    No  objection  was  made  to  such    Thompson 
evidence,  and  it  might,  on  the  present  motion,  be  assumed  as  a  ^• 

feet  admitted,  without  inquiring  into  the  legality  of  such. proof. 
But  I  see  no  objection  to  such  testimony.  Nothing  appears 
upon  the  fece  of  the  note,  showing  it  to  be  payable  at  any  par- 
ticular place.  The  evidence  was  not  contradictory  to  the  writ- 
ten contract,  (a)  The  loose  and  informal  manner  in  which  the 
note  is  drawn,  shows  the  written  contract  in  some  measure  im- 
perfect, and  all  the  circumstances  in  the  case  corroboj^te  the 
plaintiff's  confession,  and  affotd  conclusive  evidence,  that  the 
money,  for  which  the  note  was  given,  was  lent  with  a  view  to 
its  being  repaid  on  the  arrival  of  the  parties  in  New-York.  If 
this,  tiien^  is  to  be  taken  as  the  contract  between  the  parties, 
the  case  stands  precisely  on  the  same  footine  as  if  the  note  had 
been  made  in  this  state.  For  it  is  a  well  settled  rule,  that  where 
a  contract  is  made  in  reference  to  another  country,  in  which  it 
is  to  be  executed,  it  must  be  governed  by  the  laws  of  the  place 
where  it  is  to  have  its  effect.  ^2  Burr,  1078.  1  Johns,  Rep 
94.)(6)  In  this  view  of  the  case,  it  is  immaterial  what  were  the 

(«)  Thifl  ease  ivv  rabsequently  (AptemW,  1810)  tried  before  Mr.  Jnitioe 
YaUf,  and  a  yerdict  taken  for  the  plaintiff,  bj  consent,  aubject  to  the  opinion 
of  the  court  upon  certain  fitcts  stated  in  the  report  in  8  Johnson's  Reports f  146. 
(dd  ed.^  Upon  the  argument,  two  points  were  raised  for  the  opinion  of  the 
coort,  Sy  the  plaintiff's  counsel. 

1.  Tliat  the  defendant  was  bound  to  show  that,  by  the  laws  of  JamaAca^ 
infancy  would  be  a  defence  there,  to  an  action  on  the  note. 

2.  lliat  the  |>aroI  evidence,  which  was  objected  to  by  the  plaintiff,  at  the 
(last)  trial,  was  inadmissible. 

The  court  agreed  with  the  counsel  for  the  plaintiff.  Ch.  J.  Kxht,  who  deliv- 
ered the  opinion  of  the  court,  observed,  <<  When  the  operation  of  a  contract  is 
clearly  settled  by  general  principles  of  law,  it  is  to  oe  taken  to  be  the  true 
sense  of  the  contracting  parties ;  and  it  is  against  established  rule  to  vary  the 
operation  of  a  writing  by  parol  proof.  There  is  no  ambiguity  in  this  case 
which  requires  explanation.  The  note,  upon  the  ftce  of  it,  was  payable  imme- 
diately, and  the  parol  proof  went  to  alter,  in  a  very  material  degree,  its  opera- 
tion and  effi»ct,Dy  making  it  not  payable  until  some  distant  and  undefined 
period,  when  Uie  parties  should  amve  at  JV*«io- ForJk."  In  relation  to  the 
tii/aiicy  of  the  defendant,  he  observed,  <<  The  testiinony  being  rejected^the  next 
question  is,  which  party  was  bound  to  know  the  law  of  Jonuuca.  The  court 
cannot  know,  «e  q^oo,  what  are  the  rights  and  dis^ilities  of  infants,  or  when 
in&ncy  ceases,  bj^  the  provincial  law  oi  Jamaica.  These  ^uestions^depend 
much  upon  municipal  regulations,  and  what  the  foreign  law  is.  Tlie  defend- 
ant was  bound  to  make  out  a  valia  defence,  and  it,  thereforei  lay  with  him  to 
show  that  his  plea  was  good  by  the  law  of  JaiiMuai.'* 

Qi)  Contracts  void  by  the  law  of  the  land  where  they  are  made,  are  void  every 
where  ebe.  jHoi^Aton  v.  Tagt^  2  JV*.  Hampah.  Rep.  42.  Despots  v.  BorpdtTy  1  Btnm. 
R^.  336.  The  personal  competency  or  incompetency  of  infants  to  contract, 
depends  on  the  law  of  the  domicil.  Ez  parte  Lewis,  1  Ves.  R^.  297.  Male  v. 
RAertSf  3  Esp,  Rsp.  163.  Thompson  v.  KxUham,  8  Johns.  Rm.  146.  (2d  ed.) 
The  incompetency  of  a  married  woman  to  contract,  depends  also  upon  the  law 
of  the  place  of  the  marriage  (Dovgherty  v.  Snuder,  Ex.  15  Serg,  ^  Jtsiofs, 
84.)  ;  and  nuptial  contracts  stana  upon  the  same  footing.  Decouche  v.  Sovefier, 
3  Jokns.  Cha.  R^.  190.  The  discharge  also  of  a  contract  is  governed  by  the 
lexhei:  and  consequently  insolvency,  or  bankruptcy,  or  any  other  matter 
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NEW-YORK,  laws  of  Jamaica  on  the  sabjecl ;  we  must  be  govemed  by  our 
May,  1809.  ^y^j^  \xw9y  according  to  which,  the  defendant's  proof  was  suffi- 
Thompson     cient  to  hai  a  recovery  against  him. 

V.  •We  are,  accordingly,  of  opinion,  that  the  verdict  must  be  set 

r  •  oQo^i '     aside,  and  a  new  trial  awarded,  with  leave  to  abide  the  event 
I'^^J      of  the  suit 

New  trial  granted. 

a 

which  discharge!  a  contract  where  it  waa  made,  and  the  parties  were  domiciled, 
discharges  it  ereiy  where.  BUaukeard  t.  J^mjemU,  Bra^ord  v.  Fammd,  13 
JTosf.  A».  1.  18.  Ormm  t.  aarmUHto,  1  PMir's  C.  C.  MUp.  74.  URoyr. 
Crmommskidd,  2  Most.  Rep,  151,  See  htgrmkam^s  huplveni  Lam  of  Pcmuyl- 
wjita,  179  et  »tq.  (3d  ed.)  Remedies,  howerer,  upon  contracts  aze  regulated 
by  the  laws  of  the  place  where  an  action  is  institoled ;  and,  therefore,  if  the 
Ux  lod  exempt  the  person  merelj  of  a  debtor  from  anest  or  imprisonment,  he 
remains  liable  to  arrest  for  the  same  debt  if  he  be  found  in  another  jurisdiction ; 
as  imprisonment  is  but  matter  of  remedy.  Sieard  v.  Wkaltj  11  JoknB.  Id4. 
WkitUmof  V.  AdtmM,  3  Cms.  Rm.  096.  HmdtUa  r,  Mdrmn,  3  JKut.  ilsp.  88. 
road>rtfl(g«  ▼.  li>igA<,  3  Owl.  A».  693.    WoadY.MaiiM,^  JEUUl  Bn.m 
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NEW-YORK, 
May,  1809. 

In  the  matter  of  John  Woodward,  Gent.,  one  of  the  woodwabp. 

Counsellors,  &c. 

ON  an  ajSdavit  presented  to  the  court  at  the  last  term,  stat-.  A  partnership 
ing,  that  it  was  generally  reported,  and  that  the  deponent  JSJ2en^a*coaS^ 
believed,  that  Mr.  Woodward  was  practising  in  the  county  of  seUor  and  an 
Columbia^  as  an  attorney  of  this  court,  in  the  name  of  William  Jhe°^%ieMion" 
luKller^  lEsf\.,  one  of  the  attorneys  of  the  court ;  and  that  his  name  ai  business ;  bm 
was  so  used  in  the  case  of  Jackson^  ex  dem.  lAvingston,  t.  Suther-  ^^  baTo"t^ 
knid,  then  before  the  court,  a  rule  was  granted  against  Wood-'  sole  and  en- 
wordy  to  show  cause,  at  this  term,  why  an  attachment  should  dJl^ce"^if"*u« 
not  issue  against  him.  aiiomej's  busi- 

It  appeared  that  Woodward  was  only  a  counsellor  of  the  ^^  ^^t 
tx>urt,  and  not  an  attorney,  and  resided  at  Hudson ;  and  that  bie ;  and  no 
ilfiSer  resided  at  a  place  called  Johnstowny  about  9  miles  from  ^^"j  ^  |^ 
Hudson^  where  he  keeps  an  office,  and  practises  as  an  attorney  partDersh!p,can 
and  counsellor  of  this  court.-       .  if  LTonH 

of     the     suit, 

T.  A.  Emmet,  iii  behalf  of  Woodward,  objected,  that  the  affi-  "^  ^^„^ 
davit  on  which  the  rule  was  obtained  at  the  last  term,  was  insuf-  place  from  that 
ficient.  It  stated  no  feet,  but  merely  the  beUef  of  the  deponent ;  ""^  ^  ^^^J- 
and  was,  in  every  respect,  too  loose,  to  oblige  the  party  com- 
plained of  to  be  called  on  to  answer. 

In  the  case  of  the  £tn^  v.  Wilkt,  (6  Term  Rep.  294.)  on  a 
motion  for  leave  to  file  an  information,  the  Court  of  King^s 
Bench  said,  that  ^Hhey  would  not  grant  such  a  motion  but  on  [  *  390  ] 
legal  evidence,  and  such  as  would  support  a  bill  of  indictment; 
that  if  they  were  to  grant  a  rule  to  show  cause  why  an  informa- 
tion should  not  be  filed,  it  would  be  calling  on  the  party  either 
to  give  evidence  against  himself,  or  leaving  the  rule  to  be  made 
absolute  on  an  affidavit  which  Was  not  legal  evidence. 

If  there  was  any  offence  charged,  in  the  present  case,  it  was 
against  the  statute  concerning  counsellors  and  attorneys ;  {Laws, 
vol.  1.  p.  821.  24  sess.  c.  32.  Revised  Stattttes,  volume  1.  p. 
109.)  by  the  sixth  section  of  which,  it  is  provided,  that  if  any 
attorney  shall' knowingly  permit  any  other  person  to  sue  out  a 
writ^  or  prosecute  or  defend  a  suit  in  his  name,  the  attorney 
and  such  person  should  each  forfeit  the  sum  of  50  dollars.  An 
attachment  will  not  lie  in  such  a  case,  where  a  penalty  is  given 
by  statute.  {Barnes,  27.)  An  attachment  is  never  granted 
where  there  is  another  remedy,  unless  that  remedy  be  difficult 
to  obtain.    (1  Comyn^s  Dig.  595.   Attorney,  A.  3.) 

Emmet  observed,  that  though  he  considered  these  objections 
as  sufficient,  yet,  as  the  charge  would  be  fully  and  satisfectorily 
ansiMiered,  he  should  proceed  to  show  cause.  He  then  read 
sevdtal  affidavits,  from  which  it  appeared,  that  on  the  5th 
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NEW-YORK,  October y  1808,  Mr.  Woodward  and  Mr.  IMRUer  entered  into 
Maj,  1809.     articles  of  copartnership,  as  to  their  professional  business,  by 

Matter  of  JoHH  which  it  was  agreed,  that  MiUer  should  transact  all  the  attor- 

Woodward,  ney's  business  accruing  in  the  office  occupied  by  Woodward^ 
and  sign  all  process,  papers,  and  proceedings  in  the  Supreme 
Court ;  and  that  Woodward  should  attend  to  all  the  counsel 
bunness  of  the  office ;  that  the  attorney's  business  should  be 
under  the  exclusive  direction  of  Jlfiffer,  and  the  counsel  busi* 
ness  under  that  of  Woodward ;  and  that  such  should  be  the  case, 
should  they  hereafter  find  it  necessary  to  have  two  offices ;  and 
that  the  clerks  and  students  should  be  under  the  direction  of 
MiUer.  It  apfieared,  also,  that  Woodward  resided  and  kept  his 
office  at  Hudiony  and  that  MUler  resided  in  the  town  oflAving'^ 
stotif  but  was  in  the  habit  of  attending  at  the  office  in  Hudson 

\  *  291  ]      *to  ffive  the  necessary  directions  in  the  attorney's  business. 

The  affidavits  contained  other  fiicts  (which  it  is  unnecessary 
to  state)  exculpating  the  party  fi»m  any  actual  or  intention^ 
disregard  to  the  practice  and  rules  of  the  court,  or  evasion  of 
the  statute. 

Per  Curiam.  It  appears  from  the  affidavits  which  have  been 
read,  that  Mr.  MUUr  was  employed  as  an  attorney  by  SuthtT" 
land,  the  defendant,  in  the  suit  brought  against  him  by  Mr.  Iap* 
ingstonf  and  that  Mr.  Woodward  was  employed  merely  as  coun- 
sel, and  that  this  was  so  understood  by  all  the  parties ;  and  that 
the  first  application  to  defend  the  suit  was  made  to  Mr.  MUler. 
We  think  sufficient  cause  has  been  shown  against  the  rule,  from 
which  Mr.  Woodward  must,  therefore,  be  discharged ;  but  the 
court  take  this  occasion  to  observe,  that  if  any  attorney  of  this 
court  takes  a  counsellor  into  partnership,  who  is  not  an  attor- 
ney, that  the  attorney  must  have  the  whole  and  exclusive  charge 
and  superintendence  of  the  attorney's  business,  for  which  he  is 
responsible,  so  that  no  person  can  take  any  part  in  the' conduct 
of  the  suit,  on  the  ground  of  the  partnership,  whose  office  is 
kept  at  a  different  ^ace  fix>m  that  of  the  attorney. 

« 

Rule  dischaiged. 
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NEW-rORK, 
May,  1809. 

.  Powers 

*r.  Powers  against  The  People.  ^^  piorLE 

IN  ERROR,  on  certiorari.  On  the  10th  March,  1805,  one  In  proceedings 
Tarpenniw  complained  to  three  justices  of  the  county  of  Cayw-  IIUlft?OT*^f  *liw 
gOy  that  jPotty  Powers,  the  plaintiff  in  error,  had  feloniously  act  "  declaring 
stolen  a  handkerchief,  the  property  of  the  complainant  The  {^  ^^  ^ 
accused  appeared  before  the  justices,  and  denied  the  charge ;  general  sessimu 
and,  on  the  oath  of  three  witnesses,  she  was  convicted,  and  fined  ^cl'oie'^eeord 

S  dollars.  of     conviction 

On.  the  return  to  the  certiorari,  the  case  was  submitted  to  uc^'^oc^t^^to 
the  court  without  arirument  •t'^.  sufficient 

°  to    show,    that 

the  justices  had 

Per  Curiam.    The  principal  objection  to  this  case  is,  that  42™*^^**°- 
the  record  does  not  show  sufficient  to  give  the  justices  jurisdic-  um  thing  "^oien 
tion.     No  consent,  on  the  part  of  the  prisoner,  has  been  shown  o»^  J^  ^ 
or  averred,  as  to  any  part  of  the  proceedings.    We  are  to  ^  ^y  con^ 
intend  that  they  were  compulsory.    It  ought,  then,  to  have  victcd  had  not 
appeared,  that  she  had  not  given  bail  after  beins  apprehended,  S^l'hoars  after 
and  that  she  had  48  hours  to  procure  such  bail;  {Laws  of  If.  ^^,^^*°"*; 
Y.  d4  sess.  c.  70.  s.  11.)  (a)  but  the  complaint  was  made  on  sent^toa^ai 
the  lOth  March,  and  she  was  summoned  to  appear  before  the  ^^^  ^^  ^' 
justices,  and  did  appear,  and  was  tried  on  the  same  day.    The  ^^.^  ^ 
value  of  the  handkerchief  stolen  ought  also  to  have  been  stated ; 
for,  unless  its  value  was  less  than  12  dollars  and  50  cents,  the 
court  had  no  jurisdiction.     It  is  a  salutary  rule,  with  respect  to 
inferior  courts,  that  the  cause  of  which  they  take  cognizance 
should  appear  to  be  within  their  jurisdiction.    These  objec- 
tions are  &tal,  and  the  conviction  must,  therefore,  be  quashed. 

Conviction  quashed. 

(•)  3  Bs9.  atai.  711,  Tia. 
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aUj,  1809. 


*Gao£  against  Stewart. 

When  a  wit-      IN  ERROR,  On  Certiorari.    Stewart  sued  Gage  in  the  court 
ed^n^uT^  below,  in  trespass,  for  taking  out  of  his  wagon  a  barrel,  contain- 
of  the  demand  ing  10  gallous  of  wtuskcy.    Upou  the  trial,  Stewart  offered  one 
be  ^cLuwt'^ISe  -^''^^ews  Bs  a  wituess.     The  defendant  objected  to  his  compe- 
•dmiued  a  wit-  teucy,  inasmuch  as  he  was  the  owner  of  the  whiskey,  and  had 
oSr  ^ft*  "^  ^°^  Stewart  to  bring  it.    The  feet  was  admitted,  and  the  jus- 
tice ruled  that  the  witness  should  not  give  evidence  to  the  jury 
as  to  the  whiskey,  but  confine  himself  to  the  barrel.   The  plain- 
tiff claimed  1  dollar  for  the  barrel,  8  dollars  and  75  cents  fiMr 
the  whiskey,  and  5  dollars  for  the  detention.     The  jury  found 
a  verdict  for  9  dollars  and  43  cents. 
The  case  was  submitted  without  argument. 

Per  Curiam,  The  witness,  Andrews^  as  owner  of  the  whis- 
key, was  directly  interested ;  and  if  a  witness  is  interested  in 
ever  so  small  a  part  of  the  demand,  he  is  incompetent  Tb( 
least  degree  of  interest  will  disqualify  a  witness.  The  plaintifl 
claimed  the  whiskey,  as  well  as  damages  for  the  detention ; 
and  the  verdict  must  have  included  the  whiskey.  To  allow  a 
witness  to  testify  as  to  part  of  a  demand,  when  he  is  interested 
in  another  part,  is  dangerous  and  cannot  be  allowed.  The 
judgment  must,  therefore,  be  reversed. 

Judgment  reveraed. 
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NEW-VORK. 

Hay,  1809. 

*Thb  People  against  Meant*  v.  ^^ 

THE  indictment  and  proceedings  in  this  cause  were  re-  Where  a  jury 
moved  to  this  court  by  certiorari.  The  prisoner  was  indicted  Trnpfl^eied^ 
at  a  $ptcial  sessions,  held  in  the  city  of  New-Tork,  in  February y  ^y  a  prisoner, 
1809.  There  were  several  indictments  found  against  him  for  djctmenb  ud 
flrand  larceny,  to  which  he  pleaded  not  iniilty,  and  by  his  con-  ^.  p^"?  ^ 

*  aU  •         -,  *      ^—   At  11        A  X  4-1   verdict   of  not 

sent  the  same  Jury  were  sworn  to  try  them  all.  After  a  trial  ^utyontiie  first 
on  the  first  mdictment,  the  jury  withdrew  to  deliberate.  '"**'^!3''*^ 
During  their  {(bsence,  another  prisoner  was  put  upon  his  trid,  T^Smtoatavem, 
and  soon  after  the  jury,  in  the  case  of  the  present  prisoner,  and  then  reuim- 
retumed  into  court  with  a  verdict  of  not  guilty.  The  court,  when^prUoo' 
after  recording  the  verdict,  proceeded  in  the  other  trial  in  J'  ^a»  *"«d  by 
which  they  were  engaged,  and  the  jury  supposing,  probably,  on^tb^ther^ 
that  they  were  under  no  further  restraint,  without  being  ob-  dictmcnts,  and 
served  by  the  court  or  'the  attorney-general,  whose  attenticm  thlT  courfheici 
was  engaged  in  the  other  trial,  separated,  and  some  of  them  Uie  procee^ogs 
went  into  a  tavern  adjoining  the  hall,  where  witnesses  and  dfctnTentsimp 
prosecutors  usually  resort,  during  the  sitting  of  this  court  u|anb«twhetB. 
After  the  other  trial  wi^s  over,  the  jury,  who  had  been  sworn  to  \l  to  ^^d!^ 
try  the  prisoner,  were  aimin  called,  in  order  to  try  the  prisoner  charged  or  a 

V.L  •    •        •    j«  ^        ^         mL  1  /•    V.^1  •  n«w  ^^  grant 

on  the  remaming  mdictments.  The  counsel  for  the  prisoner  edr  Quare.. 
objected  to  the  proceeding  as  irregular,  after  the  jury  had  sep- 
arated, and  refused  to  appear,  or,  under  the  circumstances  of 
the  case,  to  proceed  in  the  defence  of  the  prisoner  against  the 
other  indictment.  The  same  jury  were  then  sworn  again,  but 
the  counsel  for  the  prisoner  persisted  in  the  objection,  and  re- 
fused to  appear  in  his  defence.  The  prisoner  was  then  tried, 
without  the  aid  of  counsel,  and  convicted  on  all  the  remaining 
indictments.  On  the  prayer  of  the  prisoner,  his  sentence  was 
respited,  and  he* was  now  brought  up  to  this  court  on  a  habeas 
corpusm 

» 

Sampsatij  for  the  prisoner.  The  trial  by  jury  is  justly  re- 
garded by  the  wisest  and  best  of  men  as  the  palladium  of  *civil  [  •  295  |[ 
liberty.  It  ought  to  be  kept  inviolate,  and  scrupulously  guarded 
against  every  encroachment.  The  very  forms  intended  to  pro- 
tect it  from  innovation  are  sacred,  and  not  to  be  dispensed 
With.  (4  Black.  Com.  350.)  After  a  jury  are  empanneled,  they 
are  to  be  kept  from  every  communication,  and  can  receive  no 
evidence,  except  what  is  produced  in  court.  {Buller^s  N,  P. 
308.)  The  oath  of  the  jurors,  and  of  the  officer  sworn  to  attend 
them,  shows  the  caution  of  the  law  in  this  respect.  After  a 
jury  are  sworn  in  a  criminal  case,  affecting  life  or  member,  they 
cannot  be  discharged,  but  roust  give  their  verdict  (Co.  Litt. 
9Sn.    Zinst.  110.)     They  cannot  separate,  but  must  be  kept 
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NEW-YORK,  together,  until  they  agree  on  their  verdict.   (Ld,  DelamereU 

JJ^Ijjf^  case,  4  St.  Tr.  222.)     The  judges,  in  KirOocVs  case,  (Foster, 

Tbs  PSOPI.X   16  and  23.)  admitted  the  rule  laid  down  by  Lord  Cbfce,  to  be 

V.  a  good  general  rule,  but  subject  to  exceptions ;  and,  in  that 

case,  all  the  authorities  which  have  any  bearing  on  this  point, 

were  cited  and  examined.    This  is  a  much  stronger  case  than 

that  of  EitUock.     [He  was  stopped  by  the  court.] 

Siker,  (district  attorney,)  contra,  cited  2  Hale^$  P.  C.  294, 
295, 296.  Leachy  706,  707.  jEtn^  v.  ScaJbert.  KMocVs  case, 
Foster y  38. 

Sampstm  cited  6  Term  Aep.  638.  4  Hawk.  P..C.  233.  c.  36. 
§  15.  2  Cainei,  305.  to  show  that  the  prisoner  ought  to  be  dis- 
charged, in  case  the  court  should  be  of  opinion  that  the  trial 
was  irregular. 

Riker  cited  Frie$*$  case,  3  Dallas;  515.  as  to  the  power 
of  the  court  to  grant  a  new  trial. 

Per  Curiam,  There  can  be  no  doubt  that  there  was  an 
irregularity  in  this  case ;  the  jury  ought  to  have  been  sworn 
and  empanneled  again.  We  give  no  opinion,  however,  whether 
there  ought  to  be  a  new  trial  or  not;  but  shall  recommend  the 
prisoner  for  a  pardon. 

[The  prisoner  afterwards  obtained  a  pardon,  and  was  dis- 
charged.] 
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*The  People  against  George  Howell.  th«pkopl» 

HoWtLL. 

AT  the  last  general  sessions  of  (he  peace,  held  in  the  city  of 
New-  York  J  Howell,  the  prisoner,  who  was  now  brought  up  on  dictelfw^forg^ 
a  habeas  corpus,  was  indicted  with  one  James  Mitchell,  for  m  ^  ''order 
forgery.  The  indictment  wa^  for  fbrging  "  a  certain  order  for  o7lSonei^"*?s 
the  payment  of  money,"  and  the  check  was  set  forth  as  fol-  no*  entitled  to 
lows:  "  New-YorTc,  27th  February,  1809.  Cashier  of  the  Mer-  'haiKI^K 
chants'  Bank,  in  the  city  o{ New-York,  Pay  4,095,  or  bearer,  m  an  offcjice 
685  dollars  20  cents.     Benjamin  Butler,''  m^V^'hSie 

When  the  prisoners  were  brought  up  to  be  tried,  the  coun-  ^^y  with  im- 
sel  for  Howell  moved  the  court,  that  he  should  be  tried  separate  Slcrm  of  yean' 
and  apart  from  Mitchell;  but  the  court  refused  to  grant  the  in  ^  ^•^ 
motion,  and  directed  both  prisoners  to  be  tried  together,  and  of  *^pemnptorj 
they  were  tried  accordingly.  They  were  both  allowed  per-  challenge  does 
emptory  challenges,  and  both  challenged.  On  the  trial,  the  more^^penons 
following  facts  appeared  in  evidence.  On  the  28th  February ^  m^be  indicted, 
1809,  John  Guest,  a  cabinet-maker,  in  the  city  of  New- York,  wamuJ^r'm 
received  a  letter  from  one  Abraham  Cooper,  dated  at  Bruns-  theiscreiion of 
vfick,  {New-Jersey,)  and  containing  the  check  in  question,  pur-  whether'   two 

Grting  to  be  drawn  by  Benjamin  Butler,  on  the  Merchants'  p«"om  «*<?»• 
nk,  for  which  check  Gfies^  was  directed  to  obtain  the  money,  offencetcmlen 
and,  after  retaining  35  dollars,  the  price  of  a  bureau,  which  was  ^i^ed^o  «  pe 
directed  to  be  forwarded,  to  remit  the  balance  to  Cooper,  in  a  ii^^.^'can  be 
letter  directed  to  the  care  of  one  De  Oraw,  an  inn-keeper  at  ^^  gt***^th5' 
Brunswick,  On  the  next  day,  Chiest  presented  the  check  at  ^^tT  Qu^' 
the  Merchants*  bank,  received  the  money,  and,  after  deducting  »^-  ^^^^  .^ 
the  35  dollars  as  requested,  transmitted  the  residue  according  the  name  of  b., 
to  the  directions  of  Cooper,  The  amount  of  the  check  was  JJJ^  !!li,^"b ' 
charged  by  the  bank,  who  did  not  then  suspect  a  forgery,  to  c'to^^Twho 
^Butler,  the  drawer,  who  kept  a  cash  account  with  the  bank.  f  •  297  ] 
On  the  3d  March,  De  Graw  received  a  letter  from  Cooper,  received  the 
dated  in  New-  York,  requesting  that  the  letter  received  by  nim  m\u^  irto  c 
(and  which  contained  the  money  sent  by  Guest)  might  he  for-  ^  Ws  agent. 
warded  to  New-York,  addressed  to  Silas  Fordham,  with  which  aftemard*  d£ 
request  De  Graw  immediately  oomplied.  During  these  trans-  covered  to  be 
actions,  Butler  came  to  some  explanation  of  his  account  with  The^'lai^'  got 
the  bank,  and  declared  the  check  in  question  to  be  a  forgery,  powession  of 
In  consequence  of  this  declaration,  the  bank  immediately  took  foreTreached 
measures  to  ascertain  the  fact  of  forgery,  and  to  recover  back  ihe  hands  of  c. 

®     ^'  On   an    indict- 

ment for  the 
foi'gerj',  B.  was  held  to  be  a  competent  witness,  to  prove  the  forgery,  he  havincf  received  a  release  from 
the  bank ;  and  that  he  was  not  answerable  to  C.  for  ^  money,  even  if  the  check  were  genuine,  the  bank 
having  acted  without  his  direction. 

In  an  action  by  C  against  B.  the  consideratioo  km  which  the  check  was  given  miriit  be  inquired  into : 
if  it  was  given  for  a  fwe-ezistent  debt,  and  the  check  proved  bad,  B,  would  be  still  Tiable  for  the  original 
debt.    A  promise  without  a  consideration,  even  though  it  be  in  writinr,  is  a  nudvm  pactum. 

Whether,  in  every  criminal  case,  a  witness  who  is  not  interested  in  uw  event  of  the  cause,  is  not  a  com- 
petent witness  f     Quaere, 

(a)  See  7%<  PeopU  v.  Vermilyeaetal.,  7  Cow.  Rep.  369.  U.  States  v.  Marchani,  It  Wktat.  Rip.A$Ci 
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NEW' YORK,  the  money  which  had  been  paid  on  the  check  ;  and  they  sue 

May,  1809.     ceeded  in  tracing  the  transaction,  so  as  to  seize,  at  the  post- 

Tbs  Pxoplb  office,  on  the  4th  March,  the  letter  forwarded  by  De  Grow  to 

2;^^^      Fordham,  and  which  contained  the  money.   On  the  7th  March, 

"*"      the  bank  credited  Butler  the  whole  amount  of  the  check,  who 

received  the  same.     The  bank  intended,  at  all  events,  to  have 

credited  BtUkr  the  amount  of  the  check,  as  soon  as  they  were 

fiilly  satisfied  that  it  was  a  forgery,  (a) 

At  the  trial,  Butler,  whose  name  had  thus  been  forged,  was 
offered  as  a  witness,  on  the  part  of  the  people,  in  order  to  prove 
the  forgery.  He  was  objected  to  by  the  counsel  for  the  pris- 
oner ;  but  on  producing  a  release  from  the  bank,  he  was  ad- 
mitted. At  the  request  of  the  prisoner's  counsel,  the  point  as 
to  his  admissibility  was  reserved  for  the  decision  of  this  court. 
The  prisoner  was  convicted,  and  Mitchell  acquitted. 

Griffin,  for  the  prisoner.  I.  The  prisoner,  against  his  con* 
sent,  was  tried  together  with  liBtchelL  He  ought,  according 
to  his  request,  to  have  been  tried  alone.  It  is  a  principle  of 
justice,  which  our  law  is  anxious  to  maintain,  that  every  man 
[*S98]  who  is  accused,  should  have  a  fair  and  impartial  *trial; 
and  the  court  cannot  throw  any  impediment  in  the  way  of  such 
a  trial,  to  the  prejudice  of  the  accused.  Now,  if  a  prisonei 
is  compelled  to  be  tried  with  others,  he  may  be  greatly  preju- 
diced by  the  circumstance.  An  innocent  person,  put  upon  his 
defence  jointly  with  a  great  and  notorious  offender,  may  be 
materially  injured  from  being  placed  in  such  a  situation. 
Again,  a  prisoner  indicted  for  a  capital  offence,  is  allowed  to 
challenge  peremptorily  twenty  of  the  jurors.  The  benefit  of 
this  privilege  may  be  destroyed  by  his  being  tried  with  another, 
who  may  exercise  the  same  riffht ;  for  his  associate  may,  per- 
haps,  challenge  the  very  men  lie  would  wish  to  be  his  triors. 
(See  Kinff  v.  Philips  and  others.  2  Str.  920.) 

2.  Butter  ought  not  to  have  been  admitted  as  a  witness. 
An  interest  in  the  question  put  to  a  witness  may  produce  as 
strong  a  bias  on  his  mind,  as  an  interest  in  the  event  of  the 
suit.  It  is  a  settled  rule,  that  a  person  whose  name  is  forged 
is  not  a  competent  witness  to  prove  the  forgery.  {Peak  L,  ofEv. 
105.  107.  177.)  Butler,  it  is  true,  had  a  release  from  the  bank: 
but  if  there  is  any  other  person  to  whom  he  would  be  liable, 
if  the  check  were  genuine,  his  interest  still  remains.  Now  he 
was  liable  to  Cooper;  for  if  the  check  proved  bad,  Cooper 
might  consider  it  as  no  payment,  and  resort  to  his  original  de- 
mand. Again,  he  might  bring  an  action  on  the  check  against 
Butler,  and  if  the  latter  should  allege  that  the  check  had  been 
paid  by  the  bank.  Cooper  might  answer,  that  the  money  had 
been  stopped  in  transitu,  by  the  bank,  so  that  there  had  not 

Quest  and  De  Oraw  were  innocent  agents  in  thii  tnuisaction,  being  the  dupei 
of  the  artful  contriTance  of  HawelL    Ardkam  was  a  fictitious  personage. 
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been  a  real  and  effectual  payment.  The  case  of  the  IRng  v. 
Usher^  (1  Leachy  57.)  may,  perhaps,  be  cited ;  but  that  was 
?ery  dimrent  from  the  present.  The  banker  had  not  charged 
the  person  whose  name  was  forged  with  the  money,  being  sat- 
isfied of  the  forgery ;  and  tlie  question  was  only  between  the 
banking  house  and  the  man  who  was  injured.  Here  is  a  third 
person  who  has  received  the  check. 

• 

Biker  (district  attorney)  and  Sampsany  contra. 

1.  From  the  observations  made  by  Mr.  Justice  B idler ^  in  the 
owe  of  Young  and  others  v.  The  Kingy  in  error,  (3  Term  Bep. 
106.)  there  *can.be  no  doubt  of  the  practice  in  England  to  try 
two  or  more  prisoners  together ;  and  BvlUr  mentioned  a  case 
Defore  him,  where  two  persons  were  tried  together  for  murder, 
where  the  evidence  affected  the  prisoners  differently,  and  that 
he  summed  up  the  cases  separately  to  the  jury,  and  took  sep- 
arate verdicts  against  each.  Foster  {Bep.  360.  Disc.  3.  c*  2.) 
mentions  the  same  practice.  The  prisoner,  in  the  present  case, 
was  not  entitled  to  a  peremptory  challenj;e  ;  for  the  act  of  the 
18th  Aprils  1808,  (31  sess.  c.  155.)  has  altered  the  law  of  the 
21st  JtfarcA,  18Q1,  (24  sess  c.  54.)  so  that  the  forging  of  an 
wrder  for  the  payment  of  money,  is  now  punishable  with  im^ 
prisonment  for  a  term  of  years  only,  and  not  for  life,  (a)  The 
objection,  therefore,  in  regard  to  the  right  of  peremptory  chal- 
lenge, must  fail. 

2.  Butler,  after  his  lelease,  was  a  competent  witness.  In 
the  case  of  Dr.  Dodd,  Lord  Chesterfield^  whose  name  waa 
alleged  to  be  forged,  was  admitted  as  a  witness,  on  producing 
a  release  from  the  supposed  obligee  of  the  bond.  (1  Leach, 
185.)  A  person  whose  name  is  forged  may  be  a  witness  to 
prove  the  forgery,  where  he  is  not  directly  interested  in  the 
question.  (Buller,  N.  P.  289.)  After  the  check  had  been 
regularly  paid  at  the  bank,  it  was  at  an  end,  and  Butler  could 
never  afterwards  be  made  liable  to  Cooper  on  the  check.  The 
money  was  paid  to  Guest,  the  agent  of  Cocker,  which  was 
equivalent  to  a  payment  to  Cooper  himself.  The  case  of  the 
Kitig  V.  Usher  is  a  strong  case  to  show,  that  Butler^  after  his 
release,  was  a  competent  witness. 

T.  A.  Emmet,  in  reply,  observed,  that  though,  in  England, 
prisoners  may  be  compulsorily  tried  together,  yet  there  were 
substantial  reasons  for  a  different  practice  in  this  state.  In 
England,  the  sheriff  is  unlimited  as  to  the  number  of  jurors  to 
be  returned  on  the  panel.  By  the  act  of  the  31st  March,  1801, 
(24  sess.  c.  98.  s.  9.)  the  sheriff  is  authorized  to  summon  no  more 
than  36  jurors.  (6)  Should  any  deficiency  of  jurors  exist,  a  tales 
must  be  awarded.  If  a  man,  against  his  consent,  is  put  upon 
a  trial  with  another,  who  peremptorily  challenges^  it  is  a  most 
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NEW-YORK,  serious  injury^  for  the  very  best  and  *mo8t  unexoeptianable 
^^Jjjjjf^-    jurors  for  him,  may  thus  be  set  aside.    There  may  be  chal- 
The  People   lenges,  for  eoute,  as  to  one  prisoner,  which  would  not  exist  as 
„  ▼•  to  the  other.    The  law  is  studious  in  the  protection  of  the 

accused,  and  through  the  whole  course  of  the  trial  he  is  be- 
nignly reminded  of  his  privileges,  that  he  may  be  on  his  guard 
Again,  HoweU  must  have  been  led  into  a  mistake,  by  the  al- 
lowing a  peremptory  challenge  to  his  associate,  and  the  whole 
panel  was  thus  deranged,  so  that  the  prisoner  could  not  have 
a  fiiir  opportunity  to  exercise  his  right* 

2.  Trie  check  was  not  in  fact  paid,  for  though  the  money 
was  paid  at  one  moment,  it  was  taken  back  at  the  next,  and 
Butler  could  not,  therefore,  in  an  action  against  him  by  Cooper^ 
allege  that  it  was  paid.  His  only  defence  would  be,  that  it 
was  a  forgery.  If  the  check  was  genuine,  and  the  bank  acted 
by  the  direction  of  Butler ^  then  J9&fer  would  be  equally  liable 
to  Cooper^  for  the  money  thus  wrongfully  taken.  In  any  view 
of  the  case,  therefore,  Butkr  was  interested  in  proving  the 
check  to  be  a  forgery. 

A  question  was  raised,  on  the  argument,  whether,  in  case 
the  court  should  be  of  opinion,  that  either  of  the  objections 
was  well  founded,  they  would  grant  a  new  trial  or  discharge 
the  prisoner.  Biker  insisted,  that  the  court  had  the  power  to 
grant  a  new  trial,  and  cited  2  Str.  968.  6  O.  14.  AnmdeV$ 
case.  4  Hawk.  P.  C.  380.  c.  36.  s.  15.  People  v.  Ihwnsendy  1 
Johns.  CastSy  104.  and  the  case  of  the  United  States  v.  Fries, 
(8  Dallas^  515.)  which  he  said  was  a  strong  case  to  this  point. 

Emmtt  observed  that,  in  ArundeVs  case,  there  was  a  fiiult  in 
the  venire ;  that  he  never  heard  of  a  new  trial  in  a  criminal 
case,  and  where  it  was  not  asked  for.  The  prisoner,  in  the 
present  case,  does  not  wish  for  a  new  trial,  nor  does  the  public 
prosecutor  apply  for  it.  Where  a  person  has  once  gone 
through  a  trial,  and  been  put  in  jeopardy  of  his  life,  the  court 
will  never  grant  a  new  trial,  unless  infavorem  vita^  at  the  in- 
stance of  the  party.  (People  v.  Barret  and  Ward,  2  Caines, 
304.  1  Johns.  Rep.  66.) 

I  *  301  ]  *Kex\t,  Ch.  J.,  delivered  the  opinion  of  the  court.    The  de- 

fendant was  convicted  at  the  last  court  of  general  sessions  of 
the  peace  in  this  city,  for  forging  the  check  of  Benjamin  But- 
ler^ purporting  to  have  been  drawn  upon  the  Merchants^  bank. 
The  record  has  been  removed  into  this  court,  and  the  counsel 
for  the  prisoner  have  raised  two  objections  to  the  legality  of 
the  conviction. 

1.  That  the  prisoner  was  tried,  against  his  consent,  jointly 
with  one  Mitchell ;   2.  That  Butler,  who  was  admitted  as  a 
witness  Mainst  him  upon  the  trial,  was  incompetent,  on  the 
ground  ofinterest. 
860 
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1.  It  i4[>pears  by  the  indictment,  that  the  prisoner  was  in-  new-york, 
dieted  for  forging  an  order  for  the  payment  of  money.    The     ***^'  '^^• 
check  is  set  forth,  in  hoc  verha^  in  the  indictment,  but  it  is  de-  the  Peoplx 
nominated  an  order.    The  statute  of  1808  made  some  ahera-     ^  v- 
tions  of  the  former  kw  in  respect  to  the  punishment  of  forgery.        o'^*^^- 
The  ioitf^ng  of  deeds fpromis$ory  notes  and  biU$  of  exchange  is 
pflnishable  with  imprisonment  for  life,  as  before ;  but  the  forg- 
ing of  orders  for  the  payment  of  money,  is  now  only  to  be  pun- 
ished with  imprisonment  for  a  term  of  years.    A  chcjdc  is  not, 

either  in  common  parlance,  or  in  the  technical  language  of  the 

books,  called  a  bill  of  exchange  or  promissory  note,  though  it 

may,  in  some  respects,  have  the  same  legal  operation.    The 

statute,  in  discriminating  between  bills  and  notes,  and  orders 

for  the  payment  of  money,  must  be  interpreted  according  to 

'the  usual  and  settled  understanding  of  those  terms,  and  a       ■  • 

check  will,  therefore,  &11  within  the  description  of  an  order  for 

the    payment    of   money.    It    has  been  so   understood  by  ' 

the  public  prosecutor  in  this  case,  and  if  the  question  wasoth^ 

erwise  doubtful,  the  classification  given  to  the  paper  in  the 

indictment  ought  to  prevail  over  the  other  denomination  of  the 

instrument,  as  that  would  inevitably  enhance  the  punishmeniL 

Penal  statutes  ought  to  be  read  according  to  the  ordinary  im* 

port  of  language ;  and  if  a  term  would  equally  admit  of  two 

constructions,  the  one  attended  with  the  milder  consequences 

ought  to  be  adopted.     In  this  case,  then,  the  prisoner  "^was      [  *  302  j 

not  entitled  to  his  peremptory  challenge ;  and  consequently  the 

force  of  the  objection  to  his  being  tried  jointly  with  MiicheU^ 

is  destroyed.     In  all  cases,  at  least  where  the  right  of  peremp^ 

tory  challenge  does  not  exist,  and  two  persons  are  indicted 

jointly,  they  may  be  tried  jointly  or  separately,  at  the  discretion 

of  the  court.    This  is  the  settled  practice,  both  here  and  in 

England,  and  no  objection  to  it  exists  sufficient  to  outweigh 

the  public  convenience  of  the  rule. 

2.  The  next  objection  is  to  the  competency  of  Buthr  at 
a  witness.  The  claim  which  the  bank  might  have  had 
aeainst  him  was  released,  and  the  interest,  if  any,  which 
Suiler  had  in  supporting  the  charge  of  forgery,  is  supposed 
to  arise  from  his  being  liable  to  Cooper,  the  nominal  payee 
of  the  check.  The  ancient  rule  in  England,  that  a  wit* 
ness,  whose  name  was  forged,  was  incompetent  to  prove 
the  forgery  on  an  indictment,  because  he  was  interested 
in  the  question,  still  prevails  in  their  courts,  aiid  it  was 
adopted  by  this  court  in  the  year  1794.  The  grounds  <Mr 
reasons^of  that  decision  are  not  before  the  public,  and  we 
therefore  do  not  know  them.  It  is  probable  that  the  court  as- 
sumed the  Engluh  rule  as  they  found  it  then  exiating.    But 

asi 
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NEW-Y^RK,  since  that  time,  the  question  of  interest  in  a  witness  has  been 
.,_^'^^^,  investigated  and  defined  with  more  precision,  both  in  England 
The  PsorLx  and  in  this  state.     The  rule  now,  in  all  such  cases,  and  I  be- 
HowsLL.      ''^^^  '  ^'^y  ^y  ^^  ftlinost  all  criminal  cases,  except  in  the  case 
of  a  forged  instrument,  is,  that  the  witness  is  to  be  receiyed, 
if  he  be  not  interested  in  the  event  of  the  suit,  so  that  the  ver- 
dict could  be  given  in  evidence  in  an  action  in  which  he  was 
a  party.     The  interest  which  the  witness  may  have  in  the 
question  put,  is  no  longer  the  test.     That  degree  of  interest 
goes  only  to  the  credit  of  the  witness.    The  exclusion  of  the 
witness,  in  the  case  of  forgery,  has  therefore  now  become  an 
anomaly  in«the  law  of  evidence,  for  it  is  certain  that  the  con- 
viction of  the  party  charged  with  forging  a  check,  cannot  be 
given  in  evidence  in  a  subsequent  civil  suit  on  the  check ;  and 
[  ^303  ]       as  the  reason  of  the  old  rule  has  ^ceased,  by  a  sounder  defini- 
tion of  the  question  of  interest,  and  as  it  is  not  now  applied  to 
other  criminal  cases,  it  would  seem  to  be  fit  and  proper,  that 
the  rule  itself  should  no  longer  be  applied  to  the  case  of  for- 
gery.    But  the  present  case  does  not  turn  upon  the  validity  ot 
that  rule,  and  therefore  the  court  do  not  now  interfere  with  it. 
Assuminff  the  rule  to  exist  according  to  the  decision  in  the 
case  of  Bamihan,  in  1794,  we  are  of  opinion,  that  the  interest 
o(  Butler  was  extinguished  by  the  release  from  the  bank.     He 
was  no  longer  answerable  to  Cooper  upon  the  check,  for  that 
had  been  paid  and  satisfied  by  the  bank.     Cooper,  by  means 
of  his  agent,  had  received  from  the  bank  the  amount  of  the 
check,  and  bad  applied  part  of  it  to  his  private  use,  and  trans- 
mitted the  residue  to  this  city,  by  means  of  the  mail.     The 
check  was  as  much  spent,  as  if  it  bad  slept  for  years  afterwards 
on  the  files  of  the  bank.     It  had  completely  performed  its  ob- 
ject.    The  subsequent  recovery  of  a  part  of  the  money  by  the 
bank  did  not  revive  and  give  eflUcacy  to  the  check.     Cooper 
had  his  remedy  against  the  bank,  if  they  had  unduly  taken 
money  out  of  his  possession,  but  it  gave  him  no  remedy  against 
Bviler^  any  more  than  if  any  third  person  had  received  that 
money  wrongfully  fi'om  the  possession  of  Cooper,     If  the  bank 
bad  acted  as  the  agent  of  Butler  in  receiving  the  money,  he 
would  then,  perhaps,  have  been  equally  liable  (supposing  the 
check  to  have  been  genuine)  as  a  tortfeasor ;  but  there  is  no 
evidence  in  the  case,  that  the  bank  acted  under  his  directions. 
They  acted  voluntarily,  and  with  the  laudable  design  of  de- 
tecting a  fi^ud,  and  avoiding  a  loss.     They  were  struggling  to 
indemnify  themselves,  and  not  for  the  service  of  Butl^,     But 
the  objection  appears  to  be  susceptible  of  another  and*concIu- 
sive  answer.     If  Cooper  was  to  sue  Butler,  the  consideration 
for  which  the  check  was  given  would  be  a  lawful  object  of  in- 
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quiry.  The  eonsidemtioQ  of  any  negotiable  paper  is  exami-  new- York, 
nable,  as  between  the  original  parties  to  that  paper;  and  ^^^]^^ 
from  the  bcis  in  this  case,  we  must  consider  Cooper  as  the 
person  who  originally  received  the  check  from  Butler^  *suppos- 
ing  it  to  be  good*  The  check,  then,  was  founded  upon  a  pre- 
vious good  consideration,  or  it  was  not.  If  there  was  a  pre- 
existent  debt  for  which  it  was  given  in  payment,  the  debt 
would  still  exist  against  Butler j  if  the  check  was  not  good. 
Unless  a  check  be  paid,  it  is  no  payment.  If,  on  the  other 
hand,  the  check  was  voluntary,  and  given  without  considera- 
tion, Butler  was  not  bound  to  pay  it,  for  a  promise  without  a 
consideration  is  a  nude  pact,  even  though  it  be  in  writing. 
In  no  light,  then,  in  virhich  the  court  have  been  able  to  view 
the  question,  does  it  appear,  that  Butler  was  incompetent,  and, 
consequently,  neither  of  the  objections  to  the  conviction  of  the 
prisoner  appear  to  be  well  taken. 

Judgment,  that  the  prisoner  be  sent  to  the  state  prison,  to 
be  kept  at  hard  labor,  for  fourteen  years. 


Te£L  against  Fonda. 

THIS  was  an  action  of  debt,  on  the  8th  section  of  the  act  in  »  action  on 
(24th  sess.  c.  87.)  (a)  to  prevent  and  punish  champerty  and  IhS'iitr;?^ 
maintenance,  in  which  there  is  the  following  iTrot^Mo ;  ''  That  ventchampertjr 
It  shall  be  lawful  for  any  person,  being  in  lawful  possession,  by  ^  iKTSilSl 
taking  the  yearly  rents  or  profits  of  any  lands,  tenements,  or  tiff,  In  hit  dec- 
hereditaments,  to  buy  or  obtain,  by  any  reasonable  ways  or  iSuS^^^he 
means,  the  pretended  right  or  title  of  any  other  person  there-  i^rwUo,  Where 
to."  The  declaration  in  this  case  did  not  negative  the  pro-  SondrSItotote 
vise;  and  a  verdict  having  been  found  for  the  plaintiff,  a  mo-  xivin^ajiectioo 
tion  was  made  in  arrest  of  judgment.  wIiiIauwi?pS 

▼ISO  or  ezcep- 

Caiy,  for  the  defendant  The  8th  section  of  our  act  corre-  j^'j^^'^uj 
spends  with  the  second  clause  of  the  British  statute,  (32  Hen.  ?^tiff,  or  is 

'  ^  matter   of  de 

cation  ibr  tiw  delaidaiit,  tiie  plaintiff  need  not  negative  Uie  proviso  in  hia  'WflaratiftBi  {h) 
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new-tork;  yni.  a  9.)  ^e  fourthcbuie  of  which  oontains  the  pronso  to 
J^^[;^^S^  ^  found  in  the  eighth  section  of  our  act  (1  Johm.  Rep.  345.) 
The  declaration  does  not  uegattve  the  pnmto  in  the  eignth  sec- 
tion. The  idaiBtiff  should  have  aTetred,  d»t  he  was  not  in 
possession  at  the  time  of  the  purchase.  In  Blasdale  v.  Hew^ 
Uty  (3  CainM,  137.)  it  was  decided,  that  in  an  action  tot  the 
penalty  given  by  the  7th  section  of  the  act  regulating  inns  and 
taverns,  the  pkumtiff  ought  to  have  negatived  the  proviso. 
(1  Sawiid.  262.  note.    1  Lord  Baym.  120.    1  Urn  Rtp.  141.) 

Goldf  contra.  The  declaration  in  this  case  is  according  to 
the  English  precedents  which  are  to  be  found  in  the  books  of 
entries,  {RastdW$  Ent.  430.  Aitan,  71.  7  WinU.  134.)  in  ac- 
tions on  the  statute  of  32  Hen.  VIIL  c.  9.  It  makes  no  difier- 
ence  whether  the  pwrmo  is  in  the  same  clause  or  not,  if  it 
refers  to  the  former  enacting  clause  for  the  offence.  There  is 
a  distinction  in  the  books  between  a  proviso  and  an  exception. 
In  JVhUwick  v.  OsbfutoHj  (1  Lev*  26.  1  Cbm.  Dig.  Act«  on 
Stat.  A.  3.)  which  was  an  action  of  debt  for  a  penalty  on  the 
act  of  general  pardon,  it  was  moved  in  arrest  of  judgment,  that 
divers  persons  are  excepted  in  the  act,  and  that  the  plaintiff 
had  not  shown  that  he  was  not  one  of  the  excepted  persons ; 
but  it  was  held,  that  the  body  of  the  act  being  general,  and 
the  persons  excepted  by  a  proviso^  the  plaintiff  was  not  bound 
to  show  that  he  was  not  within  the  proviso ;  though  it  would 
be  otherwise,  if  the  act  had  been  that  all  persons,  except  such, 
&.C.  The  party  who  claims  the  benefit  of  a  proviso  or  condi- 
tion, ought  to  show  it,  if  he  wishes  to  take  advantage  of  it. 
The  case  of  Bennet  v.  Hurd  (3  Johns.  Rq^.  438.)  is  an  an- 
swer to  that  of  Blasdale  v.  Hemtt,  and  is  conclusive  as  to  the 
principle  for  which  the  plaintiff  contends. 

But  this  objection,  whatever  may  be  its  effect  on  a  demur- 
rer, cannot  prevail  on  a  motion  in  arrest,  after  a  verdict ;  for 
the  plaintiff  must  have  proved  an  adverse  possession,  in  order 
to  entitle  himself  to  a  verdict  of  the  jury.  (1  Sound.  228. 
note.     1  SeUon's  Pr.  499.  4  Burr,  2018.     1  SaUc.  365.  note.) 

(ktdy^  in  reply,  observed,  that  the  difference  between  our 

'  act  and  the  British  statute,  was  a  sufficient  answer  to  the 

[  *  306  ]      ^English  precedents ;  and  that  in  the  case  of  Jones  v.  Axeny 

(1  Ld.  Raym.  120.)  it  was  held,  that  where  the  proviso  was  in 

a  distinct  clause,  it  ought  to  be  shown  by  the  plaintiff. 

Van  Ness,  J.,  delivered  the  opinion  of  the  court.  The  im- 
perfect manner  in  which  the  case  of  Blasdale  v.  Hewitt  (3 
Caines,  137.)  is  reported,  must  have  given  rise  to  the  present 
motion.  There  some  of  the  court  are  represented  as  saying, 
that  because  the  declaration  did  not  negative  the  qualifications 
of  the  proviso,  it  was  therefore  bad.  The  reporter  must  have 
misapprehended  the  ground  of  that  decisian.  Bennet  v.  Hurd 
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(3  Johm.  Rep.  438.)  contains  a  correct  exposition  of  the  law  new- YORK, 
on  this  subject.  The  rule  is  this:  If  the  jwcwMoftimishesmat-  ^^J2^^*!^[^ 
ter  of  excuse  for  the  defendant,  it  need  not  be  negatived  in  the  Tsst 
declaration,  but  he  must  plead  it.  Such  is  the  proviso  in  the  ^• 
present  case.  It  forms  no  part  of  the  plaintiff's  title,  and 
affords  merely  an  excuse  to  the  defendant,  if  he  had  come 
within  its  purview^  It  would  be  unnecessary  to  proceed  fur- 
theif ,  were  it  not  that  these  caAes  are  apparently  irreconcilable, 
and  it  is  desirable  that  the  law  should  be  finally  and  correctly 
settled.  Serjeant  WHliams^  in  his  note  to  I  Saund.  262.  says, 
^^  But  when  the  exemption  is  contained  under  the  proviso  to  a 
subsequent  section  or  act  of  parliament,  it  is  matter  of  defence, 
and,  therefore,  it  is  not  necessary  to  state  in.  the  declaration, 
that  the  defendant  is  not  within  such  proviso."  The  only  in- 
accuracy in  this  remark  consists  in  restricting  the  rule  to  pro- 
visoes contained  in  a  subsequent  section  or  statute,  which  was 
not  warranted  by  the  cases.  In  Jones  v.  AjDCUy  (I  Lord  iZaym. 
119.)  Trehj/y  Ch.  J.,  with  tlie  concurrence  of  the  rest  of  the 
court,  says^  '^  that  where  an  exception  is  incorporated  in  the 
body  of  the  clause,  he  who  pleads  the  clause  ought  to  plead 
the  exception ;  but  when  there  is  a  clause  for  the  benefit  of 
the  pleaaer,  and  afterwards  follows  a  proviso#which  is  against 
him,  he  shall  plead  the  clause,  and  leave  it  to  the  adversary  to 
show  the  proviso."  The  ^ame  distinction  is  ^adopted  in  the  [  *  307  ] 
case  of  the  King  v.  Bryan,  (2  Sir.  1101.)  that  when  the 
offence  is  brought  within  the  enacting  clause,  and  the  Justifica- 
tion comes  in  by  way  of  proviso  or  exception,  in  the  nrst  case, 
it  isimatterof  defence  to  be  shown  by  the  defendant;  in  the 
other  case,  the  exception  must  be  negatived.  In  Spieres  v. 
ParJcer,  (1  Term  Rep.  141.)  all  the  judges  agree  that  the  rule 
IS,  that  any  one  who  will  brin^  an  action  for  a  penalty  on  an 
act  of  parliament,  must  show  himself  entitled  under  the  enact- 
ing clause ;  and  if  there  be  a  subsequent  exemption,  that  is  a 
matter  of  defence,  and  the  other  party  must  show  it  to  protect 
himself  against  the  penalty. 

The  court  are  of  op'mion,  therefore,  that  the  motion  must  be 
denied. 

Motion  denied. 
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NEW-YORX, 

Hay,  1809. 

WATKIlCSOlf 

LAueBTOH.  Watkinson  ogoinst  Lauohton. 

Whatisamif-      THIS  was  an  action  brought  to  recover  damages  for  the 
o?^LuJ?of  M-  non-delivery  of  certain  goods  shipped  at  Liverpooly  on  board 
tionona  motioo  of  a  vesscI,  of  which  the  defendant  was  master,  and  consigned 
d'etodSSir^on  to  the  plaintiff  on  his  own  account.    The  defendant  having 
common  bail,     been  held  to  bail,  Griffin,  in  his  behalf,  now  moved  for  his 
discharge,  on  filing  common  bail     It  appeared  that  a  similar 
application  had  been  made  to  the  recorder  of  Neuf-Yorky  in 
the  last  vacation^  who  had  refused  to  discharge  the  defendant. 
On  showing  cause  before  the  recorder,  the  plaintiff's  affidavit 
stated,  that  he  could  not  certainly  know  that  the  goods  in  ques- 
tion were  actually  shipped,  yet  he  had  no  doubt  that  they  were 
shipped,  as  he  received  a  regular  invoice  of  them,  and  a  bill  of 
lading  signed  by  the  defendant ;  that  the  goods  were  contained 
in  trunks,  one  of  which,  on  being  opened,  was  found  entirely 
^  *  308  ]      *empty,  and  several  others  partly  empty,  and  from  the  appear- 
ance of  the  mats  and  ropes,  the  trunks  had  evidently  been 
opened  since  the  goods  had  been  packed  up ;  that  the  goods 
missing  were  demanded  of  the  defendant,  and  the  freight  ten- 
dered, out  they  were  never  delivered ;  and  that  the  defendant's 
place  of  abode  is  at  LiverpooL 

Oriffin  insisted,  that  the  affidavit  of  the  plaintiff  was  defect- 
ive, as  it  did  not  state  with  certainty,  that  the  goods  allied 
to  be  lost  were  actually  shipped,  nor  tfiatthey  were  embezzled 
by  the  defendant,  or  lost  by  his  negligence,  but  merelv  a  be- 
lief that  they  were  so.  That  the  contents  of  the  trunks  were 
unknown  to  the  defendant,  and  the  bill  of  lading  expressly  men- 
tioned, "contents  unknown."  He  cited  1  SelMa  Practiet^ 
112.  and  Welsh  v.  HtS,  (2  Johns.  Rep.  100.) 

WeOsy  contra,  offered  a  supplementary  affidavit. 

T.  A.  Emmet  J  for  defendant,  objected,  that  as  this  was  an 
appeal  from  the  decision  of  the  recorder,  any  new  affidavits 
would  be  irregular. 

Spencer,  J.  This  is  a  new  application  to  this  court,  found- 
ed on  a  notice,  in  the  usual  way ;  it  is,  therefore,  proper  to 
receive  new  affidavits. 

Per  Curiam.    We  consider  the  affidavit  of  the   plaintiff 
which  was  read  as  sufficient,  and  the  motion  must,  therefbra 
»  be  denied. 

Rule  refused, 
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*BuRK  against  Barnard. 

L  TNCHy  for  the  plaintiff,  moved  to  amend  the  agnas  ad  re-     ^  joid  wru 
tpoiKfendum  in  this  cause,  which  was  sued  out  on  the  15th  mended.        '^ 
April  last,  and  returnable  at  this  term,  and  the  defendant  ar- 
rested thereon.    The  writ  was  tested  by  mistake  in  the  year 
180S,  instead  of  the  year  1809.    He  cited  Carty  t.  AsMy,  (2 
Black,  Rep.  918.)  as  a  case  in  point 

H.  Bleeckery  contra,  contended,  that  the  writ  was  a  nullity, 
and  that  where  process  is  void,  it  cannot  be  amended,  and 
relied  on  the  case  of  Bunn  v.  TTtomas  fy  King,  (2  Johns. 
Rep.  190.) 

Per  Curiam.  It  was  decided  in  the  case  of  Bunn  v.  Thomas 
9f  ^ngy  that  where  a  'term  or  more  intervenes  between  the 
teste,  and  return  of  a  writ,  it  is  a  nullity,  and  that  where  a. writ 
18  void,  it  cannot  be  amended.    The  motion  must  be  denied. 

Rule  refused. 
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!fSW-YORK, 
Umj,  1809. 

Kathbohb 

^^^^^^  Haviland  against  Bond. 

b  ^  ^Z'  if  '^  dower.  D.  B.  Ogden,  for  the  demandant,  moTed,  that 
coa»e,aAer the  the  tenant  should  be  called.  Slosson  appeared  for  the  tenant; 
©Swted""*  'to  ^gdeuj  thereupon,  counted ;  Slosson  then  moTed  for  a  special 
mot  the  defen.  imparlance  until  the  next  lenn,  to  which  Ogden  objected: 
*  ^^lln^uj  Bui  the  court  aaid,  that  it  was  a  matter  of  course  to  grant  a 
tte  oexTtei^    special  imparlance  until  the  next  term.    (Booth,  36.) 


[*310]        *Rathbon£  and  another  against  WARRfiN,  Bail,  &c. 

Wbere  thecop 

£^  "^^t  I^HIS  was  an  action  of  debt  brought  against  the  defendant 
bail,  was  made  as  bail  of  one  Warren,  A  capias  ad  respondendum  was  issued 
tto^tib^  day  ag&inst  the  defendant,  who  resided  at  Albany^  returnable  the 
of  the  terra,  third  day  of  the  term,  being  3d  May,  on  which  he  was  arrest- 
Sy^th^ti^  ed  on  the  2d  Mav.  The  defendant,  in  his  affidavit,  stated, 
the  bail  made  that  Until  the  6th  ioby,  he  supposed  diat  the  writ  was  retum- 
uftu^^tiie  ^th  ^hle  on  the  last  day  of  this  term,  and  that  he  should  have  until 
day  of  the  term,  the  nczt  term  to  Surrender  the  principal.  That  the  principal 
ed  tbe  ^^t*^  ^^  absent,  and  out  of  the  state,  at  the  distance  of  more  than 
tumabie  on  the  150  miles  from  Albany,  so  that  it  was  not  possible  to  make  a 
term^M^^t^t  surrender  within  the  time  required,  or  during  the  present  term. 

he  •hottid  have 

n«rt*^*terai  *to  ^'  Bogertj  for  the  defendant,  now  moved  for  a  rule,  allow- 
sunender,  and  ing  the  defendant  until  the  first  day  of  the  next  term,  to  sur- 
^e^^  ^  render  the  principal,  and  that  on  making  such  surrender,  all 
mistake,  it  was  proceedings  against  the  bail  shpuld  be  stayed.  Van  Rensselaer 
m^rS^  si^  V.  Hopkinsy  (3  Caines,  136.)  Boardman  v.  Fowler,  (1  Johns 

render  in  the  8    CJaseS.  413.) 
days    m   term.  ' 

as  the  principal 

was  out  of  the  H.  BUecker,  contra,  read  an  affidavit,  stating,  that  the  ea, 
tuM  "^f  more  'A-  against  the  principal  was  returned  mm  est  inv.  at  the  last 
(ban  ^^^J^^  term.  He  contended,  that  as  the  8  days  had  expired  since  the 
^  hdd^t  return  of  the  capias  ad  respondendum  against  the  bail,  they 
the  application  were  absolutely  fixed. 

for  reuef   was  '' 

loo    late,    and 

tbat  the  exc^      Per  Curiam.    In  the  case  of  Boardman  v.  Fowler,  the  bail 
2^  '^       '  was  prevented  by  sickness  firom  making  the  surrender  in  time. 
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The  excuse  ofiered  by  the  defendant  is  not  sufficient    The  nbw-york, 
motion  most  be  denied.  **'.^'  ***• 


Rule  refused,  (a) 


(•)  Though,  in  Pennsylvania,  an  ex4marehtr  will  not  be  entered  on  the  bail- 
piece,  on  t&  ground  that  the  defendant  is  a  lunatic,  and  ae  such  confined  in' 
the  ho^ital,  evea  in  ease  the  derangement  is  shown  to  be  a  permanent  malady, 
(Bcwerhank  y.  JPomm,  2  WoMk.  C.  C.  Aep.  464.)  vet  the  sickness  of  the  prin- 
cipal has  been  held,  in  Ktva-  Ymk,  to  be  a  ground  lor  enlarging  the  time  for  the 
bail  to  sunender.  Thmnas  ▼.  BuUtUUf  5  C&w.  Bm.  25.  Imprisonment  of  the 
principal  within  the  state  maj  be,  also,  a  gionna  &x  enlitfging  the  time  ibr 
sorrender,  where  the  bail  are  pressed  with  a  suit ;  (Phamz  h%$,  Co,  y.  MowaU,  6 
Cbi0.  R^.  599.)  and  where  the  principal  is  sentenced  to  imprisonment  in  the 
•tste  pnson  of  another  state,  for  a  term  of  years,  (LoJIm  r,  F9mUr,  18  Jchng. 
336.)  the  bail  will  be  entitled  to  an  ^xontretur.  So  tune  will  be  given  where 
the  bail  is  in  confinement  as  a  debtor'  in  another  state.  7%s  PpopU  y.  A*et9- 
York  C.  P.  2  Wend.  Rip.  263.  The  practice  in  the  Englisk  courts  is  sUted  to 
be,  as  the  short  lesnlt  of  all  the  determinations,  that,  whersyer  the  ooiyrt  cannot 
absolutely  exonerate  the  bail,  and,  either  fiom,  the  constitution  of  the  court 
itself,  or  the  circumstances  of  the  particular  case,  cannot  enable  them  at  once 
to  make  a  formal  render,  they  will,  in  all  practicable  cases  of  a  temporary  im- 
poasibility  oeoaaioiied  by  act  of  law,  and  even  perhaps  in  other  cases,  under 
special  cueumstanccw,  enlarge  the  time  for  making  the  render,  in  order  to  give 
tne  bail  an  opportunity  of  rendering  their  principal,  as  soon  as  it  shall  be  in  tneir 
power  to  do  so.  13  Price'*  Rep.  632, 3,  mmd$.  1  TUffe  PraU.  298.  (9th  ed.  1828.) 


HOWLAVO 
V. 

Lkhoz  aad 
Maitlasd 


*HowLAND  and  others  against  Lenox  and  Maitland.      [  *31l  ] 


ON  a  question,  as  to  the  retaxation  of  the  costs  in  this  cause,     Cbtif  of  at- 
the  court  said,  that  where  witnesses  are  brought  from  another  l|^M?^''f]!!^ 
slate,  the  time  of  their  attendance  can  only  be  computed  from  jl^oiher    nb^, 
the  place  of  trial,  coming  and  returning,  to  the  boundary  line        ^^'^ 
of  the  state;  and  that  the  distance  must  be  taken  accord- 
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NEW.YORK, 
May,  1809. 

ACK8o»     Jackson,  ex  dem.  •  M.  Denniston  and  others,  o^ainsl 
^''""™'-  Mary  Denniston. 

A  deviac  to  a  THIS  was  ail  action  of  ejectment  The  cause  wa«  tried  at 
^''"^'iMitttdJ  ^he  Orange  circuit,  before  Mr.  Justice  TTlompion,  the  5th  iSn>- 
void.  tetnber,  lS)8,  when  a  verdict  was  taken  for  the  plaintiff,  by 

m''^*^^^}  consent,  subject  to  the  opinion  of  the  court,  on  a  case  contain- 
ciaim$  iiUe  as  ing  the  following  fiu^ts : 

mSn"'he"  m^i       George  Dennuton  died  seised  of  the  premises  in  question,  on 
to  rater  into  Um  or  about  the  10th  January,  1804,  having  previously  made  his 

J^Siv,oih!J^  w''^  ^*^®^  ^^  ^^^^  December,  1803.     There  were  three  sub- 
«nse,ifheeoteri  scribing  witnesscs  to  the  will,  one  of  whom,  Oeorge  Denmttanf 

S!MeBA*niJe!"te  ^^  *  ^^^^  ^^^  *  devisce  of  the  testator.     The  defendant  is  the 
cannot    object  widow  of  George  Deimiston,  the  witness,  and  in  possession  of 
muierwJpnv-.  ^^^  premises  devised  by  the  will  to  James  DetmisUm,  who  was 
•d  at  the  trial,    also  a  wituess  to  the  will.     James  Denniston  and  James  M» 
WUkins,  by  their  deed,  dated  thcl  2d  September,  1808,  conveyed 
the  premises  to  the  defendant.     The  lessors  of  the  plaintiff  an 
heirs  at  law  of  George  Denniston,  the  testator,  and  claim  two 
I  *  312  ]       sixths  of  the  premises.     James  Denniston,  at  the  time  *he  sub* 
scribed  the  will  as  a  witness,  was  an  iniknt,  and  is  now  about 
20  years  of  age.     There  was  no  proof  of  any  actual  ouster  by 
the  defendant,  except  her  declaration,  made  before  the  com- 
mencement of  the  present  suit,  that  the  lessors  were  not  en- 
titled to  any  part  of  the  premises. 

Fisk,  for  the  plaintiff,  insisted,  that  the  devise  to  Jam^s  Denr 
nxston,  the  witness  to  the  will,  was  void  ;  and  that  the  premises 
havinff  descended  to  the  lessors,  as  the  heirs  at  law  of  George 
Dennuton,  the  plaintiff  was  entitled  to  recover.  He  relied  on 
the  12th  section  of  the  statute  concerning  wills,  by  which  a 
devise  or  bequest  to  a  witness  to  a  will,  is  declared  to  be  void, 
as  regards  such  witness. 


J.  Radcliff  observed,  that  he  did  not  deny  ttie  general  rule 
as  founded  on  the  statute,  but  the  question  was,  whether  a  wit- 
ness to  a  will  could  not,  by  a  conveyance  to  a  third  person,  so 
divest  himself  of  his  interest,  as  to  be  a  competent  witness  at 
the  time  of  his  examination,  though  not  so  before.  {Jackson, 
ex  dem.  Cooder,  v.  Woods,  1  Johns,  Cases,  163.)  If  the  devise 
was  void,  ab  initio,  then,  indeed,  there  must  be  an  end  to  the 
question. 

He  contended,  also,  that  the  lessors  of  the  plaintiff,  if  entitled 
to  recover,  must  be  considered  as  tenants  in  common,  and  that 
without  proving  an  actual  ouster,  they  could  not  maintain  this 
action. 
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Per  Curiam.    The  statute  is  peremptory.     It  makes  the  de-  new-york, 
vise  to  the  witness  void,  and,  of  course,  no  title  can  exist  under     Mfcy,i809. 
it.     As  the  defendant  claims  under  a  sale  by  the  witness,  as       wood 
devisee,  her  title  must  be  void.  v. 

The  lessors  claim  an  undivided  part  only,  and  if  they  show  ^^^^' 
title  to  any  part,  they  will  recover  jpro  tanto.  If  the  defendant 
meant  to  set  up  a  title  as  tenant  in  common,  she  ought  to  have 
entered  into  the  common  rule  specially.  As. she  has  not  done 
so,  it  was  not  necessary  for  the  plaintiff  to  prove  an  actual 
ouster,  (a) 

Judgment  for  the  plaintiff. 

(«)  See  S  Ssam'f  Pr.  US.    3J3teT.1895. 


*WooD  against  Hyatt.  [  *  313  ] 

THIS  was  an  action  of  trespass  quare  daunun  fregii^  for  where  a.,  hav- 
breaking  the  plaintiff's  close,  called  the  south-east  meadow,  in  ing^  been  in  pot- 
lot  No.  80,  in  the  township  of  Juniusy  on  the  20th  day  of  Juiy,  ^Twy^[ 
1805.     The  defendant  pleaded  the  general  issue,  and  Uberum  afterwards,  on 

^ ^ the  7th  A'iomn- 

tenementum.  b^,  s^id^,  j,i. 

The  cause  was  tried  before  Mr.  Justice  Spencer,  at  the  Seneca  ri^h  ticresi, 
circuit,  in  June,  1808,  -.<•„,.  JX^S 

The  principal  fkcts  in  this  case  were  the  same  as  in  that  of  promised  lo  de- 
Htfott  V.  Wood,  (ante,  150.)  The  following  are  all  the  facts  i^^sion'^'to  ^^ 
which  it  is  thougnt  necessary  to  state  in  addition  :  Hugh  Jack-  <*"  ^^e  first  dav 
son,  as  witness  for  the  plaintiff,  testified,  that  Jackson  and  HJwi^^*^'*  ^d 
Btamd  occupied  that  part  of  the  Green  farm  which  is  south  ackuowicdg^d 
of  the  road,  except  the  pasture  and  the  south-e&st  meadow ;  }|j^*  p^ssessfon 
that  the  plaintiff  occupied  the  pasture  ;  that  the  plaintiff  had  under  i?.,it  was 
mowed  some  grass  himself  in  the  south-east  meadow,  and  that  was'thcVenani 
the  witness  mowed  under  the  plaintiff,  in  the  same  meadow,  ?<* ^f  apd  bay- 
for  a  day  or  more,  when  the  defendant  came  to  the  meadow,  |II|JL^sion"after 
and  threatened  to  turn  the  witness  out,  if  he  continued  to  f®  !«»  March, 
mow,  when  the  witness  lefl  the  meadow,  and  the  defendant  te^nanTafTufibr^ 
mowed  the  grass.  The  plaintiff  had  other  persons  at  work  for  ^^\  «»<*  ^^ 
him,  in  other  parts  of  the  farm,  in  June,  1805.  •    ^  ISTe^d'^M 

Reuben  S.  Morris,  a  witness  for  the  defendant,  testified,  that  p^^  ^o  the  ten 
on  the  27th  February,  1805,  he  saw  the  defendant  in  posses-  mi^t'mlintain 
sion  of  lot  No.  80.  m  Junius ;  that  Crreen  was  present,  and  trespass  against 

'■  one  claiming  to 

hold  under  A, 
Such  a  title  in  B.  is  fafBdent  ^pioBt'  e3  hot  the  ridhlfol  owner  ;  and  in  an  action  of  trespass  against 
him,  he  may  plead  Uberum  tenementum.    See  ante,  p.  150. 
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NEW-TOSK.  gave  his  consent  to  the  defendant,  that  he  should  enter  iato 
May,  1809^    poswssion ;  that  Crreen  was  then  in  possesnon ;  that  the  poa- 
Wood       session  was  given  to  the  defendant  in  behalf  of  Murray  and 
^'  Mumfordy  and  in  consequence  of  an  agreement  between  them 

Oreenj  and  the  defendant. 

The  judge  charged  the  jury,  that  in  order  to  maintain  the 
f  *  314 1      action,  it  was  not  sufficient  for  the  plaintiff  to  show  a  *right  to 
the  possession  merely,  but  he  must  prove  that  he  had  the  ac- 
-  tual  possession  at  the  time  of  the  trespass  complained  of,  and 
that  in  his  opinion,  the  weight  of  evidence  was,  that  the  de- 
fendant was  in  the  actual  possession  of  the  south-east  meadow, 
and  that  the  defendant  was  not,  therefore,  liable  to  the  action. 
A  motion  was  now  made  to  set  aside  the  verdict  and  for  a 
new  trial. 

BSJcerf  for  the  plaintiff,  contended,  that  according  to  the  de- 
cision of  the  court  in  Hyatt  v.  Wood  (ante,  150.)  fVood  must 
be  considered  as  having  a  title,  and  that  Green  being  a  mere 
tenant  at  sufferance  under  Wood,  the  possession  was  changed, 
by  the  entry  of  Wood  on  the  19th  JuZy,  1805,  and  he  must, 
therefore,  be  considered  as  in  the  actual  possession,  so  as  to 
enable  him  to  maintain  trespass. 

HopJcinsy  contra,  admitted,  that  the  entry  of  the  landlord 
would  put  an  end  to  the  tenancy  at  sufferance,  and  change  the 
possession ;  but  he  denied  that  the  plaintiff  had  shown  any  title 
sufficient  to  make  him  a  landlord.  He  said  that  it  was  a  mere 
struggle  between  the  parties  for  the  possession. 

#  SrsNCER,  J.    According  to  the  decision  of  the  court,  at  the 

last  term,  Green  is  to  be  considered  as  a  tenant  at  sufferance^ 
and  as  the  defendant  came  into  possession  under  Green,  he 
must  stand  in  the  place  of  Crreen, 

Van  Ness,  J.  The  court,  in  the  case  of  Hyatt  v.  Waod^ 
did  consider,  that  Wood  had  a  sufficient  title  to  support  the 
plea  of  liberum  tenementumj  and  that  Green  was  a  tenant  at 
sufferance.  That  decision,  therefore,  must  be  conclusive  in 
the  present  case. 

Fer  Curiam.  Green  became  a  tenant  at  sufferance  to  the 
plaintiff,  after  the  first  day  of  March^  and  the  defendant,  who 
held  under  Green,  must  be  considered  as  standing  in  his 
[*  315  ]  ^lace,  and  as  also  a  tenant  at  sufferance.  The  entry  of  the 
plaintiff  on  the  Jocub  in  quo,  before  the  trespass  alleged,  put 
an'  end  to  this  tenancy,  and  made  the  defendant  a  trespasser. 
There  most  be  8  new  trial,  with  costs  to  abide  the  event  of 
the  suit 

New  trial  granted. 

IHB  01*  HAT  TEBM. 
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CASES 

ARGUED  AND  DETERMINED 

IV  TBft 

or  Tss 

STATE  OF  NEW-YORK 

IN    AUGUST    TERM,    IN    THE    THIRTY-FOURTH    YEAR    OP    OUR 

INDEPENDENCE. 


In  th6  case  of  John  V.  N,  Yates. 

ON  the  second  day  of  the  last  February  tenn,  Emmet  moved  Where  a  sheriff 
for  a  habeas  carpui^  to  bring  up  the  body  of  John  V.  N.  Yates^  J^I^Sf*  koLm 
a  prisoner  in  the  custody  of  the  sheriff  *o[  Albany.  The  motion  T  *  318 1 
was  grounded  on  sundry  affidavits  which  were  read.  a    hf 

The  court  said,  that  as  it  was  a  matter  of  importance,  they  bei?tiie  prison- 
would  take  until  the  next  day,  at  the  opening  of  the  court,  to  «'  ^^L^^'Ti^ 
consider  whether  it  was  proper  to  grant  the  motion.  court  of  chan-' 

eery,  which  or- 

Emmet  then  prayed  that  the  prisoner  might  be  admitted  to  t^^  former  Jt. 
bail  in  the  mean  time.  tachmcni,   set- 

img  forth  the 
{procmdsofcom- 
mitineiit,  and  from  which  the  prisoner  had  been  discharged  by  a  Judse  of  this  court  in  vacation,  on 
another  habeas  corpus f  and  the  sheriff  also  returned  the  attachment  and  proceedmgs  prior  to  the  last 
order  of  commitment ;  it  was  hald,  that  the  sheriff  cotild  not  return  the  tnie  cause  of  caption,  without  also 
f  tatia^  the  oriffioal  attachment  and  subsequent  orders,  and  that  the  whole  return  might  be  received,  and 
eiammed  into  oy  the  court 

A  discharge  of  a  prisoner,  oommhied  by  an  order  of  the  Court  of  Chancery,  by  a  jodee  of  this  court,  m 
vacation,  on  habeas  cormuj  is  not  conclusive,  cither  upon  the  Court  of  Chancery,  or  this  court  3  and  the 
prisoner  may,  after  socn  discbarge,  be  Bfam  committed  for  the  same  caose. 

Vlliere  A.  B,j  who  was  a  master  in  chancery,  was  committed  by  the  chancellor,  and  the  Order  of  com- 
antment  stated  that  A.  B.,  while  he  was  master,  filed  a  bill,  to  which  he  subscribe<l  the  name  of  C.  D.,  one 
of  the  solicitors  of  the  court,  without  his  knowledge  or  consent^  and  prosecuted  the  cause  in  his  name, 
"  contnry  to  the  statute  in  such  case  made  and  provided,  m  wtlfiil  violation  ef  hb  doty  as  master,  and  in 
coBtempt  of  the  authority  of  the  court,''  and  "  for  the  said  malpractice  and  contempt,''  the  said  A,  B. 
was  ordered  to  be  "  committed  to  gaol,  there  to  remain  until  the  ttirther  order  of  the  court."  It  was  held 
that  this  was  a  legal  and  valid  oemmitment  for  a  ^outtmni^  even  if  the  party  might  have  been  indicted  for 
an  offence  against  the  staUite  coaceming  counsellors^  solicitors  and  attorneys.  But  whether  it  is  an  indici*  I 
able  ofience  within  that  statute,  qucere. 

This  ooort  has  no  power  to  asdiai|ge  a  persen  coamiAted  Vyd»  Court  of  Chaaceiy  for  a  contempt ;  and      •] 
It  will  pKsume  that  the  proceedings  of  that  court  were  legal,  and  that  the  oooviction  for  the  contempt 
was  on  sufficient  and  legal  evidence.  ; 

A  eomiaifmeat,  **mm  tim  fortlnr  erder  of  the  eoorl,"  is  good.  I 
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ALBANY,  Kent,  Ch.  J.     Until  the  party  is  actually  before  us,  on  a 

Aogast,  1809.  j^^heas  corpus,  we  cannot  admit  to  bail,  and  we  do  not  think 

Cue  of  proper  to  allow  the  writ,  without  some  consultation  on  the 

i.y.n.Yatks.  case. 

The  writ  of  habeas  corpus  having  been  allowed,  on  the  fol- 
lowing day,  the  prisoner  was  aflerwards,  {Thursday,  the  9th 
February  A  brought  up,  and  the  following  return  was  made  by 
the  sheritf:  That  the  prisoner  was,  on  the  7th  day  of  February^ 
arrested  by  him,  and  in  his  custody,  by  virtue  of  an  order  of 
the  Court  of  Chancery,  made  the  5lh  day  of  December^  1808, 
which  states,  that  the  Court  of  Chancery  did,  on  the  20th  day 
of  September  last,  make  another  order,  as  follows,  to  wit 
'*  Upon  reading  the  order  made  in  this  matter  on  the  5th  day 
of  September,  and  the  certificate  of  the  sheriff,  stating, '  that^ 
on  the  12th  September ,  he  had  arrested  the  defendant,  and  that 
by  virtue  of  a  writ  of  habeas  corpus,  Judge  Spencer  did,  on  the 
same  day,  discharge  him  on  the  ground,  that  the  original  cause 
of  the  caption  was  illegal,  and  that  the  taking  and  detaining  him, 
for  the  same  matter, ''  was  illegal  and  unwarrantable,  and  sub- 
versive of  the  liberties  of  the  citizens  ;*'  that  as  the  commitment 
for  the  malpractice  and  contempt,  before  adjudged  by  the 
f  *319  ]  court  to  have  been  committed  by  the  defendant,  has  *not  been 
remitted  by  the  court,  nor  the  said  contempt  purged,  and  the 
court,  deeming  the  discharge  repugnant  to  the  laws  of  this  state, 
and  void,  ordered  that  the  sheriff  retake  the  defendant,  and 
recommit  him,  for  his  contempt  and  malpractice,  as,  in  the 
attachment  before  issued,  was  commanded,  there  to  remain, 
until  the  further  order  of  the  court ;'  and  the  sheriff  having 
returned  to  the  said  order  of  the  20th  September,  that  the  de- 
fendant was  not  found,  it  is,  therefore,  ordered  that  the  sheriff 
retake  the  defendant  and  recommit  him  for  his  contempt  and 
malpractice,  &c.,  there  to  remain  until  the  further  order  of 
the  court." 

The  sheriff  further  certified,  and  returned  to  the  habeas  corpus, 
that  the  writ  of  attachment,  referred  to  in  the  foregoing  order, 
was  dated  the  17th  August,  and  is  as  follows  :  '*  Whereas,  in 
and  by  a  certain  order  of  the  court,  on  the  13th  June,  in  the 
matter  of  complaint  of  Samuel  Bacon  against  the  defendant,  it 
is  set  forth,  that  upon  reading  the  affidavits  of  Samuel  Bacon, 
Peter  JV.  Yates,  and  Richard  S.  Treat,  and  upon  fully  consid- 
ering the  subject-matter  thereof,  it  appeared  satisfactorily  to 
the  court,  that  the  defendant,  during  the  time  he  was  a  master 
of  the  court,  had  filed  a  bill  of  complaint  with  Richard  S.  Treat, 
one  of  the  clerks,  in  behalf  of  Samuel  Bacon,  complainant, 
against  Henry  Garretst  anci  Charles  Morris,  as  defendants,  and 
thereto  subscribed  the  name  of  Peter  W,  Yates,  one  of  the  so- 
licitors of  this  court,  without  the  knowledge  or  consent  of  the 
said  Peter  W.  Yates,  and  had  acted  as  a  solicitor  in  the  said 
cause,  in  the  prosecution  thereof,  in  the  name  of  the  said  Peter 
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W.  Yates,  contrary  to  the  statute  in  that  case  made  and  pro-     ALBANY, 
vided,  in  wilful  violation  of  his  duty  as  master,  and  in  con-  v^)J£^*;iJ^ 
tempt  of  the  authority  of  this  court;  it  was  therefore  ordered       Case  of 
by  the  court,  among  other  things,  that  the  defendant  be  com-  J.v.N-Yato. 
mitted,  for  his  said  malpractice  and  contempt,  to  gaol,  there 
to  remain,  until  the  further  order  *of  the  court;  therefore  the       r*3ao  J 
court  commanded  the  sheriff  to  attach  the  defendant,  and 
convey  him  to  gaol,  there  to  remain  until,  the  further  order  of 
the  court.*' 

And  the  sheriff  further  certified,  and  returned,  that  the  de- 
fendant was  discharged,  on  a  habeas  corpus,  by  Mr.  Justice 
Spencer,  afler  being  arrested  on  the  said  writ  of  attachment, 
on  the  19th  Aug^ist,  and  the  judge  certified  in  his  discharge, 
that,  '^  it  having  been  made  satisfactorily  to  appear  to  him, 
that  the  said  commitment  was  not  for  any  contempt  committed 
by  the  defendant,  towards  the  said  court,  but  that  the  same 
was  for  an  alleged  malpractice,  on  the  part  of  the  defendant, 
as  a  master  in  chancery,  in  using  the  name  of  Peter  W.  Yates, 
as  a  solicitor,  in  a  certain  cause,  without  his  consent,  and  in 
violation  of  the  9th  section  of  the  act,  concerning  counsellors, 
attorneys  and  solicitors,  (24  Sess.  c.  32.  Revised  Statutes,  2d 
vol.  p.  287.)  &c.,  he  was  of  opinion,  that  the  conunitment 
was  illegal  and  unprecedented." 

The  sheriff  further  certified,  and  returned,  that  the  order 
of  the  5th  September  was  as  follows :  to  wit,  *^  Upon  reading 
and  filing  the  attachment  aforesaid,  and  the  return  thereon,  stat- 
ing the  discharge  aforesaid,  and  due  deliberation  having  been 
had  thereon,  and  the  court  deeming  the  said  discharge  repug- 
nant to  the  laws  of  the  state,  legally  inoperative  and  void,  it 
is  ordered  that  the  sheriff  retake  the  defendant,  and  recommit 
him  for  his  contempt  and  malpractice,  as  in  the  said  attach- 
ment he  was  commanded,  there  to  remain  until  the  furtlier 
order  of  the  court." 

The  sheriff  further  certified,  and  returned,  that  the  defend- 
ant was  taken  on  the  said  order,  and  again  discharged  by  Mr. 
Justice  Spencer,  on  3.  habeas  corpus,  on  the  I2ih  September,  who 
certified  in  his  discharge,  as  follows,  to  wit :  '*  It  appearing 
that  the  defendant  has  been  again  taken  and  imprisoned,  for 
the  same  matter  and  cause,  whereon  he  was  imprisoned,  when 
discharged  on  ^habeas  corpus,  on  the  19th  August,  I  am  of  [*  321  ] 
opinion,  not  onlv  that  the  original  cause  of  the  caption  of  the 
defendant  was  illegal,  but  that  the  taking  and  detaining  him 
on  the. said  order  was  illegal  and  unwarrantable,  and  subver- 
sive of  the  liberties  of  the  citizens ;"  and  he,  therefore,  dis- 
charged him.  * 

The  sheriff  also  certified,  and  returned,  that  afler  tKe  last 
discharge,  by  Mr.  Justice  Spencer,  the  order  first  above-men- 
tioned was  received  by  him,  by  virtue  of  which  order  he  took 
the  defendant,  on  the  7th  day  oi  February,  inst,  and  still  detains 
him  in  his  custody,  &c. 
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ALBANY,         After  the  return  was  read,  the  chief  justice  observed,  that 

August,  1809.   there  were  many  matters  stated  by  the  sheriflT,  which  related 

Case  of       to  proceedings  prior  to  the  commitment  on  which  the  prisoner 

j.v.n.Yatbs.  was  now  brought  up,  by  the  habeas  corpus,  and  it  might  be  a 

question,  whether  the  papers,  as  to  such  previous  proceedings, 

were  to  be  filed,  or  rejected  as  surplusage. 

Emmet  said,  that  as  this  was  the  return  of  the  officer,  the 
only  question  was,  whether  the  return  was  sufficient.  Leave 
is  sometimes  given  to  amend  a  return,  but  he  thought  no  part 
of  it  could  be  struck  out,  or  rejected  as  surplusage.  Besides, 
as  there  was  a  reference  in  the  last  order  of  commitment  to 
the  previous  proceedings,  it  was  highly  proper,  if  not  neces- 
sary, to  set  out  the  whole  proceedings  in  the  return. 

After  some  conversation,  it  was  agreed,  that  the  return 
should  be  filed  as  it  stood,  and  the  motion  for  the  discharge 
of  the  prisoner  be  heard  on  the  merits,  reserving  the  question 
as  to  striking  out,  or  rejecting,  any  part  of  the  return,  to  be  de- 
cided afterwards.  The  whole  return  was  accordingly  filed, 
and  the  counsel  for  the  prisoner  moved  that  he  should  be  dis- 
charged. 

[*322]  ^ Emmet.   [ChampKn  (a)  also  argued  in  support  of  the  mo- 

tion.] I  shall  first  examme  the  return  as  relates  to  the  last 
order  of  commitment  only.  It  is  bad,  on  the  face  of  it.  It 
is  an  order,  not  a  writ  or  warrant.  It  is  a  mere  rule  of  court, 
directed  to  an  officer  who  is  not  bound  to  obey  it.  An  offi* 
cer  cannot  take  a  person  into  custody,  except  by  a  writ  issued 
by  the  court.  In  fact,  this  order  refers  to  an  original  writ  of 
attachment.  Where  there  is  an  offence,  in  the  face  of  the 
court,  yet,  if  the  offender  goes  out  of  court,  before  he  is  taken 
on  an  order,  he  can,  afterwards,  be  taken  only  by  writ.  {Jacobus 
Law  Dictionary^  Attachm^t,)  The  highest  autliority  is  requi- 
site to  deprive  a  person  oi  his  liberty.  It  must  emanate  from 
the  court  having  cognizance  of  the  offence.  There  can  be 
no  execution  executed,  except  by  writ.  In  no  case  will  a  mere 
order  justify  the  retaking  of  a  person,  although  the  original 
taking  was  by  writ ;  but  there  must  be  an  alias  writ,  or  writ 
of  recaption.  The  first  writ  was  returned,  and  90W9s  fundus 
ojicio.  It  could  not  be  revived  or  renewed  by  an  order ;  but 
a  new  writ  was  requisite  to  retake  the  prisoner. 

Another  objection  is,  that  a  person  who  had  been  discharged 
on  a  habeas  corpus,  has  been  taken  into  custody,  a  second 
time,  for  the  same  offence,  in  violation  of  the  habeas  corpus 
act.     (24  sess.  c.  65.     FinA  vol.  Laws,  286.     Second  volume 

*  («)  it  hu  not  been  tboni^t  leqniriie  to  give  hm  ftrfument  septtnctely ;  Emmet 
took  a  more  extentWe  ySew  of  tne  -fiibiect,  and,  to  avuid  repetition ,  I  have  en- 
deavored to  report  the  whole  ae  one  enure  argument,  and  as  mil j  aa  possible.  R. 
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Revised  SttUuies,  page  571.)  This  raises  the  quesUoo,  how  ALBANY, 
far  Mr.  Justice  Spencer  was  authorized  to  investigate  the  ^^^^fj^^ 
ground  of  the  commitment.  There  is  some  diflerenca  in  the  casc  of 
words  used  in  our  act,  and  in  the  English  habeas  corpus  act.  JV.N.Yatw 
(31  Car.  II.  c.  2.)  The  language  of  the  former  is,  "If  any  per- 
son be  imprisoned  as  aforesaid,  in  vacation  time,  it  shall  be 
lawful,"  &c.  In  the  latter,  the  words  are,  **If  any  person 
shall  be  or  stand  conmiitted  or  detained  for  any  crime."  A 
bill  having  been  brought  into  the  English  ^parliament,  the  [  *  323  ] 
opinion  of  the  twelve  judges  was  taken,  whether  a  judge,  in 
vacation,  could  issue  a  habeas  corpus^  and  they  were  of  opin- 
ion that  he  could  not,  unless  the  party  was  committed  for  a 
crime.  Our  act,  in  reference,  no  doubt,  to  that  decision,  gen- 
eralizes the  law,  omitting  the  words, "  for  any  crime."  What, 
then,  is  the  operation  of  the  habeas  corpus  act,  on  the  power 
of  a  judge,  in  vacation  ?  Most  clearly,  that  of  giving,  except 
for  the  purpose  of  bailing  a  traitor  or  felon,  to  a  single  judge, 
in  vacation,  a  power  co-extensive  with  that  of  this  court,  in 
term  time.  If,  then,  this  court  has  the  power  now  to  inquire 
into  the  grounds  of  the  commitment,  it  follows,  that  a  judge, 
in  vacation,  has  the  same  power.  The  exception  is,  "  Other 
than  persons  convict  or  in  execution  by  legal  process,  or  com- 
mitted for  treason  or  felony,  plainly  and  specially  expressed  in 
the  warrant  of  commitment."  Who  is  to  decide  on  the  le- 
gality of  the  process  ?  The  judge.  To  prove  that  the  dis- 
charge was  improper,  it  must  be  shown,  that  Mr.  Tates  was 
confined  by  legal  process.  Then  what  was  the  process  ?  If  the 
last  order  of  commitment,  it  is  defective  in  not  showing  that  the 
first  process  was  legal ;  but  it  does  not  even  set  forth  that  process* 

Then,  will  a  discharge  by  this  court,  under  a  habeas  corpus^ 
prevent  a  person's  being  taken,  and  imprisoned  ^  second  time, 
for  the  same  offence  ?  The  5th  section  of  the  act  declares, 
*^  That  no  person  who  shall  be  set  at  large  upon  any  habeas 
corpus,  shall  be  again  imprisoned  for  the  same  offence,  unless 
by  the  legal  order  or  process  of  the  court  wherein  he  is  bound 
by  recognizance  to  appear,  or  other  court  having  jurisdiction 
of  the  cause."  These  words  are  explained  b/  the  3d  section, 
which  directs  the  judge  "  to  discharge  the  prisoner,  on  taking 
his  recognizance,  &c.  for  his  appearance  at  the  next  court 
where  the  offence  is  properly  cognizable." — "  Unless  it  shall 
appear  to  the  judge,  that  such  prisoner  is  detained  *upon  a  [  ^  324  ] 
legal  process  out  of  some  court  having  jurisdiction  of  criminal 
matters,  or  by  some  warrant  under  the  hand  and  seal  of  a 
judge,  or  justice,  for  some  matter  or  offence  for  which,  by 
law,  the  prisoner  is  not  bailable." 

The  only  mode  in  which  a  person,  once  discharged  on  a  ha- 
beas corpus,  can  be  again  taken,  is  by  the  process  of  the  court 
to  whom  the  recognizance  is  returned,  or  by  a  court  having 
criminal  jurisdiction,  or  by  a  warrant  under  the  hand  and  seal 
of  a  judge,  or  justice,  for  a  matter  or  offence  not  bailable. 
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ALBANY,        Whether  the  discharge  by  the  judge  was  erroneous  or  not, 

^^^S|»J»w^  can  make  no  diflference,  if  he  had  competent  authority  to  dis- 

Cajcof       charge«in  the  case.     And  a  person  once  discharged  by  com* 

j.v.n.Yatu.  petent  authority,  can  never  be  again  taken,  unless  in  the  cases 

excepted  in  the  act. 

Another  objection  is  to  the  generality  of  the  terms  of  this 
commitment.  It  is  for  malpractice  and  contempt,  without 
specifying  in  what  the  malpractice  and  contempt  consisted. 
A  commitment,  for  a  contempt  generally,  or  for  treason  or  fel- 
ony, is  bad ;  for  the  court,  on  the  return,  are  to  judge  whether 
there  be  a  contempt,  treason  or  felony.  In  the  Earl  of  Shafts^ 
bury's  case  (1  Mod.  144.  Vaugh.  14.  ^  Inst.  52,  53.  55. 6  MolL 
218.  Moore,  839.)  the  same  objection  was  made  to  the  return 
to  the  habeas  corpus,  and  though  the  court  decided  that  they 
had  no  jurisdiction,  yet  they  had  no  doubt  that  the  return  was 
illegal  and  bad.  Sir  Thomas  Jones  said,  "  Such  a  return,  made 
by  an  ordinary  court  of  justice,  would  have  been  ill  and  uncer- 
tain }  but  that  they  ought  not  to  judge  of  any  law,  custom  or 
usage  of  parliament.''  All  the  cases  where  a  general  return 
has  been  supported,  have  tfrisen  under  a  commitment  by  order 
of  parliament,  and  where  the  court  would  not  take  upon 
themselves  to  know  or  decide  on  the  law  of  parliament.  Bat 
the  rule  on  this  subject  applies  to  a  commitment  by  the  Court 
of  Chancery.  For  this  court  has  the  power  to  inquire  into  and 
f*325]  decide  on  commitments  *by  the  chancellor,  who  has  equal 
power  also  to  inquire  into  commitments  by  this  court  {Dr. 
GreonveWs  case,  1  Ld.  Raym.  213.)  This  is  necessary,  in  order 
to  preserve  the  liberties  of  the  citizen.  Unless  the  court,  then, 
examine  into  the  original  attachment,  referred  to  in  the  last 
order,  we  must  avail  ourselves  of  the  objection  to  the  gener- 
ality of  the  return. 

I  shall  now  proceed  to  examine  the  original  >varrant   of 
•      commitment,  which,  if  it  is  not  to  be  considered  as  a  part 
of  the  return,  may  yet  be  taken  into  view,  as  matter  alimde 
appearing  from  affidavits.     There  are  three  objections  to  thi& 
commitment,  arising  on  the  return. 

1.  That  the  matter  laid  to  the  prisoner's  charge  is  a  crime, 
prohibited  by  the  statute,  and  therefore,  as  such,  is  not  at  all 
cognizable  in  the  Court  of  Chancery,  which  has  no  criminal 
jurisdiction ;  nor  is  it  punishable  any  where  by  an  attachment 
for  a  contempt 

2.  That  the  conviction  is  founded  upon  evidence  which  tiie 
law  does  not  hold  sufficient  to  warrant  a  conviction,  even  for 
a  contempt. 

3.  That  the  imprisonment,  being  in  execution  on  conviction^ 
should  be  definite  and  renntfia6/e,  either  by  effluxion  of  time,  or 
on  the  doin^  of  some  act  by  the  prisoner :  and  cannot  be  un- 
certain and  mdefinite,  as  until  the  further  order  of  the  authority 
inflicting  it. 

1.  In  discussing  the  first  objection,  it  is  necessary,  for  the 
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sake  of  the  argument,  to  admit  the  truth  of  the  facts ;  but    Albany, 
this  admission  is  merely  technical,  because  we  are   not,   in    ^"S"«i;  ^809 
this  course  of  the  proceedings,  permitted  to  deny  or  disprove       case  of 
them.  j.v.n.Yat.!. 

By  referring  to  the  words  of  the  order  for  the  commitment, 
it  Will  be  seen,  that  there  are  many  particular  facts  charged, 
the  whole  of  which  constitute  one  offence.  After  reciting  the 
particulars,  it  is  ordered,  that  the  prisoner  be  committed  "  for 
the  said  malpractice  and  contempt."  The  whole  of  the  facts 
form  one  malpractice^  •which,  because  it  was  a  malpractice,  is  [  *  826  7 
also  a  contempt.  For,  on  the  fiice  of  the  allegations,  it  is  man- 
ifest, that  nothing  was  done  by  the  prisoner  which,  in  itself, 
directly,  was  a  contempt;  but  it  was  so,  collaterally,  and  only 
because  it  was  a  malpractice.  If  the  word  "therefore"  be 
inserted  in  the  antecedent  sentence,  after  the  word  "  and,"  and 
before  the  words  '^  in  contempt,"  it  will  be  seen  that  the  con- 
tempt was  no  more  than  a  matter  of  inference  from  the  mis- 
conduct. This  one  offence,  or  malpractice,  is  characterized, 
as  being  contrary  to  the  statute,  in  wilful  violation  of  his  duty, 
as  a  master,  and,  therefore,  in  contempt  of  the  court ;  and,  as 
the  circumstance  which  constituted  the  criminality  intended  to 
be  punished,  it  is  set  forth  that  the  prisoner  did  the  acts,  spe- 
cified in  the  order,  "  during  the  time  he  was  a  master  of  the 
said  court.*' 

The  facts  alleged  have  no  reference  to  any  nonfeasance  or 
misconduct  in  regard  to  acts  which  he  was  required  and  bound 
to  perform,  as  master.  The  words,  "  in  wilful  violation  of  his 
duty  as  master,"  have,  therefore,  no  truth,  unless  those  acts 
were  a  violation  of  his  duty,  because  they  were  contrary  to  the 
statute.  The  result  of  the  whole  allegation  is  this  :  The  pris- 
oner, by  doing  certain  acts,  during  the  time  he  was  a  master 
of  the  Court  of  Chancery,  was  guilty  of  malpractice,  or  an 
offence  against  the  statute,  and,  therefore,  in  contempt  of  the 
authority  of  the  court. 

The  9th  section  of  the  statute  (24  Sess.  c.  32.  Laws^  vol.  1. 
219.  ]  R.  S.  109.)  concerning  counsellors,  attorneys  and  soli- 
citors, prohibits  masters  from  acting  as  counsellors  or  solicitors 
in  any  action  or  matter  in  the  same  court ;  and  the  6th  sec- 
tion enacts,  "  That  if  any  counsellor,  attorney  or  solicitor  be 
guilty  of  any  manner  of  deceit  or  collusion,  (1  Rev.  Stat.  109. 
2  Rev.  Stat.  283.)  or  consenting  thereto,  whereby  to  deceive 
the  court  or  the  party,  he  shall  be  punished  by  fine  and  impris- 
onment." (See  1  Com.  Dig.  Attorney^  B.  14.) 

*Iu  consequence  of  its  having  been  made  an  indictable  of-  [*  327] 
fence,  it  ceased  to  be  cognizable  in  the  Court  of  Chancery, 
which  has  no  criminal  jurisdiction.  That  court  can,  undoubt- 
edly, commit  for  contempts.  It  is  its  ordinary  process  for 
compelling  appearance,  answers,  and  obedience  to  its  de- 
crees. 

In  the  case  of  Crosby,  (3  Wils.  188.)  Lord  Ch.  J.  De  Grey, 
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ALBANY,     when  deciding  in  favor  of  the  right  of  the  house  of  commons 
August,  1809.   ^Q  commit,  and  that  the  court  could  not  interfere,  says,  "  As 
Case  of       for  the  case  of  the  chancery  committing  for  crimes,  that  is  wl 
LV.N.Yatm.  different  thing,  because  the  chancery  has  no  criminal  jurisdic- 
tion/'   In  truth,  this  objection  is  peculiarly  apolicable  to  that 
court  where  only  one  judge  presides. 

But  in  no  court  is  a  criminal  matter,  which  is  plainly  and 
obviously  the  subject  of  indictment,  punishable  as  a  contempt, 
except  a  rescuey  and  a  breach  of  the  peace,  in  facie  curi4ty  both 
of  which  are  direct  contempts  against  the  power  of  the  court, 
in  which  the  criminal  matter  is  merged,  if  it  may  be  so  said, 
in  the  atrocity  of  the  contempt. 

There  is  no  doubt  that  a  party  may  be  indicted,  as  well  as 
attached,  for  a  rescue.  There  are  some  anomalies  relative  to 
the  cases  of  rescue,  which  it  is  not  requisite  to  take  notice  of 
here.  Suppose  a  rescue  of  a  person  in  custody  on  a  charge 
of  felony,  is  the  rescuer  to  be  proceeded  against  by  attach- 
ment ?  In  civil  cases  there  must  be  a  return  of  the  rescue  be- 
fore an  attachment  will  issue.  {Sheathery.  Holt,  I  Str.  531. 
6  Mod.  141.)  A  return  of  a  rescue  is  a  conviction  on  record, 
and  no  attachment  can  issue  until  a  return,  or  conviction  on 
record,  which  is  not  traversable.  (6  Bac.  Abr.  Rescue^  E. 
•  3.  Cases  temp.  Hardw.  112.  Y.  B.  Hen,  VII.  21.  pi.  5.)  In 
the  case  of  Rex  v.  Philips  and  others,  {Barnes^  429,  430.)  it 
was  decided,  that  as  the  return  of  a  rescue  amounted  to  a 
conviction,  the  attachment  was  in  nature  of  an  execution,  or 
capias  pro  fine,  and  therefore  the  party  could  not  be  allowed 
to  enter  into  recognizance,  to  answer  interrogatories  on  such 
[  *  328  ]  an  attachment  A  recognizance  *may  be  allowed,  until  the 
action  of  the  party  against  the  sheriff  for  a  false  return  has 
been  tried. 

In  the  case  of  a  contempt,  in  facie  curia,  the  court  is  au- 
thorized, on  its  own  view  of  the  transaction,  to  make  a  record 
of  conviction,  and  inflict  a  peculiar  penalty,  which  a  mere 
breach  of  the  peace,  in  the  same  degree,  would  never  warrant. 
So,  for  an  indecent  disturbance  in  the  &ce  of  the  court,  it 
inflicts  a  fine  and  imprisonment,  which  the  same  disturbance^ 
in  any  other  place,  would  not  justify.  As  in  the  case  of  the 
King  v.  Stone,  (6  Term  Rep.  6:30.)  when  the  jury  had  acquit- 
ted Mr.  Stone,  a  person  present  threw  up  his  hat  and  hallooed ; 
he  was  taken  into  custody  and  fined  20  pounds.  But  cases  of 
both  these  kinds  have  three  characteristics;  1.  They  are  direct 
contempts  of  the  power  of  the  court.  2.  The  enormity  of 
the  contempt  merges  the  crime.  3.  There  is  no  necessity  to 
establish  the  truth  of  the  &ct  by  the  intervention  of  the  jury. 
The  bss  of  a  trial  by  jury  is  no  injury  to  the  offender,  for  as 
there  is  no  accusation,  there  can  be  no  plea,  or  denial  of  the 
&ct.  The  whole  of  the  record  is  a  conviction^  on  view,  ibr 
matters  of  which  the  court  hsye  judicial  cognizance^  the  highest 
certainty  of  the  law. 
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Setting  aside,  however,  those  cases,  principle,  as  well  as     ALBANY, 
authority,  opposes  the  summary  punishment  by  attachment,  ajs    -^"P**^'  *^^- 
for  a  constriyctive  contempt,  of  indictable  oiTences.     In  every       case  of 
case  of  such  an  offence,  the  accused  is  entitled  to  the  inter-  J*v.N.YATJci 
Tention  of  a  grand  and  petit  jury,  secured  to  him  by  the  con-' 
stitution  and  laws  of  the  land. 

The  constitution  of  the  United  States^  (Art  3.  s.  2.)  says, 
^'  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury."  The  constitution  of  this  state,  (art.  41.)  says, 
"  Trial  by  jury,  in  all  cases  in  which  it  hath  heretofore  been 
used  in  the  colony  of  Neip^  Yorky  shall  be  established,  and  re- 
main inviolate  for  *ever."  And  the  act  concerning  the  rights  [  *  329  j 
of  the  citizens  of  this  state,  declares,  "  that  no  citizen  of  this 
state  shall  be  taken,  or  imprisoned,  for  any  offence,  upon  petP* 
Hon  or  snggestioriy  unless  it  be  by  indictment,  or  presentment 
of  good  and  lawful  men  of  the  same  neighborhood  where  such 
deeds  be  done,  in  due  manner,' or  by  due  process  of  law."— - 
Attachment  is  on  a  suggestion.  (See  1  Bac.  Abr.  282.  At-- 
tachment.  1  Com.  Dig,  593.  Attachment.)  The  clause  in  the 
act  last  cited,  does  not  interfere  with  convictions  on  view,  or 
on  return  of  a  rescue^  already  mentioned,  nor  does  this  act 
prohibit  attachments,  except  for  offences.  Besides,  could  the 
prisoner  plead  his  imprisonment  under  this  warrant,  in  bar  of 
his  being  tried  for  the  same  offence  by  indictment.^  How  had 
he  the  benefit  of  the  6th  article  of  the  amendment  of  the  con- 
stitution of  the  United  States,  which  says,  inter  alia,  that  in 
all  criminal  prosecutions  the  accused  shall  have  compulsory 
process  for  obtaining  witnesses  in  his  favor } 

These,  or  similar  reasons,  have  established  the  same  princi- 
ples in  England.  In  Hawk.  P.  C.  h.  2.  c.  22.  (vol.  3.  pp. 
280.  285.)  the  various  cases  are  laid  down  in  which  jurors  may 
be  attached  and  fined,  but  in  s.  21.  and  s.  22.  certain  cases 
are  stated  in  which,  he  thinks,  they  may  be  fined,  unless  an 
attaint  lies  against  them;  and  in  s.  23.  he  says,  <'  If  a  jury  shall 
refuse  to  find  an  oflice  for  the  king,  upon  full  evidence,  it 
hath  been  holden,  that  they  may  be  fined,  for  that,  in  such 
case,  they  are  not  liable  to  an  attaint."  Now,  an  attaint  is 
the  ancient  criminal  mode  of  prosecuting  a  jury  for  certain 
misconduct,  and  the  meaning  of  all  those  passages,  taken 
together,  is,  that  jurors  may  be  attached  for  such  misconduct 
as  docs  not  subject  them  to  be  proceeded  against  regularly,  by 
criminal  prosecution ;  but  that  they  cannot  be  attached  for 
such  misbehavior  as  renders  them  liable  to  be  prosecuted 
criminally. 

•In  the  Gaoler  of  Shrewsbury's  case,  (I  Sir.  532.)  an  attach-  [  *  330  ] 
ment  was  moved  for  against  him,  for  a  voluntary  escape  of 
one  in  execution  for  obstructing  an  excise  officer  in  the  execu- 
tion of  his  office  ;  but  the  court  refused  to  grant  it,  there  be* 
ing  no  precedent  for  that  purpose ;  they,  however,  ordered 
him  to  show  cause  why  there  should  not  be  an  information. 
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ALBANY,     In  an  anonymous  case,  in  the  same  book,   (^Ibid.  384.)   two 

August,  1809.   people  put  in  bail,  in  feigned  names,  and  because  there  were 

Cato  of       no  such  persons,  they  could  not  be  pro8ecuted^or,pers<Hiating 

J  V.N.Yatm.  bail,  on  the  statute  of  Jac,  I.  c.  26.     So  the  court  ordered 

them  and  the  attorney  to  be  set  in  the  pillory. 

If  we  compare  the  act  for  regulating  attorneys,  &c.  with 
somewhat  of  a  correspondent  statute  in  England^  it  may  lead 
to  the  opinion,  that  the  English  legislature  were  awarr  that 
the  passing  of  such  a  law  would  take  away  the  power  of 
attaching,  unless  specially  reserved.  By  the  22  Geo.  II.  c. 
46.  s.  2.  if  any  attorney,  or  solicitor,  should  act  as  agent  for 
a  person  not  qualified,  &c.,  ''  and  complaint  be  made  thereof, 
in  a  summary  way,  to  the  court  from  whence  such  process  did 
issue,  and  proof  made  thereof,  upon  oath,  to  the  satisfaction 
of  the  court,  then  every  such  attorney,  or  solicitor,  so  offend- 
ing, shall  be  struck  off  the  roll,"  &c.,  "  and  upon  such  com- 
plaint and  proof,  the  court  may  commit  such  unqualified 
person,  so  practising,  to  the  prison  of  the  said  court,  for  a 
time  not  exceeding  one  year."  Thus,  in  Englandy  when  the 
legislature  interfered  in  a  similar  case,  it  expressly  gave  the 
power  of  proceeding  summarily,  and  committing  the  unquali- 
fied person  that  practised ;  which  our  act  does  not. 

Baron  Camtjnsy  (1  Com.  Dig.  Attachment,  A.  3.)  in  men- 
tioning what  is  not  a  contempt,  lays  it  down,  that  an  attach- 
ment will  not  be  granted,  where  there  is  another  remedy, 
unless  that  remedy  be  difficult  to  obtain.  By  this  he  undoubt- 
edly means  a  civil  remedy,  where  discretion  may  be  exercised. 
*  331  ]  As  in  the  *case  of  Hanslow  and  wife  v.  Roberts  and  others^ 
{Barnes^  27.)  a  motion  was  made  by  Chapph^  for  an  attach- 
ment against  Constable^  for  acting  as  an  attorney,  without 
being  sworn;  and  the  court  denied  making  any  rule,  as  a 

f penalty  of  50  pounds  was  laid  on  the  defendant,  by  act  of  par- 
iament.  And  in  Stock  v.  Muggins  and  another^  (Rep,  temp, 
Hardw.  106.)  on  a  motion  f6r  an  attachment  in  disobeying  an 
award,  the  plaintiff  having  brought  an  action  of  debt  on  the 
award  itself,  the  court  refused  to  grant  the  attachment ;  for  as 
the  court  would  not  deliver  the  party  from  the  attachment, 
until  he  had  paid  the  money,  the  plaintiff  would  have  two 
remedies,  at  the  same  time,  for  the  same  purpose. 

This  principle  prevents  the  case  of  Oppenheim,  qui  tam,  ▼• 
Harrison,  {Burr.  20.)  and  Thistleihwaite^s  case,  (1  Cotn^  Dig» 
594.  A.  2.  Kyd*s  ed.)  from  being  applicable ;  for  the  acts, 
in  those  cases,  would  be  indictable,  under  our  statute,  as  a 
deceit  practised  to  "  deceive  the  court." 

Again,  where  part  of  the  act,  or  offence,  is  out  of  the  juris- 
diction of  the  Court  of  Chancery,  the  party  cannot  be  pro- 
ceeded against  by  attachment ;  but  if  the  different  facts  stated 
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in  the   order^  as  constituting  the  malpractice  complained  of,     Albany, 
could  be  separated,  so  as  to  consider  each  as  independent  of  ^^^s^^^yj^^^ 
the  others,  still  the  same  principle  of  law  would  apply,  for  each       Cascof 
of  them  is  indictable  under  the  act:  and  if  so  split  up,  still  J-V.n.Yatx» 
the  punishment  is  entire,  and  could  it  be  pleaded  in  bar,  when 
the  chancellor  had  no  jurisdiction?     Where  a  conviction  is 
bad  in  part,  it  is  bad  in  toto,  and  the  court  will  discharge  a 
prisoner  imprisoned  under  a  judgment,  part  of  which  is  illegal. 
(^Rex  V.  Collyer,  Sayer,  44.) 

2.  The  conviction  is  founded  on  the  affidavits  of  Samuel 
Bacon,  P,  W.  Yates  and  Richard  S,  Treat,  and  on  no  other 
evidence.  This  is  not  the  course  of  the  Court  of  Chancery, 
nor  of  any  court  known  to  our  constitution,  nor  is  it  the  law 
in  case  of  a  contempt.  A  party  accused  has,  in  most  cases,  a 
right  to  contest  a  rule  to  *show  cause  by  his  own  affidavit.  [  ♦  332  ] 
It  is  in  the  discretion  of  the  court  to  issue  an  attachment  or 
not ;  but  if  an  attachment  issues,  it  is  no  more  than  process  to 
bring  in  the  party,  to  answer  to  the  accusation.  He  is  then 
either  committed,  or  allowed  to  enter  into  recognizance  to 
answer  interrogatories,  which  must  be  exhibited  in  a  certain 
time,  and  on  which  he  is  to  be  examined.  This  examination 
is  referred  to  the  proper  officer,  to  report  thereon  whether  the 
party  be  in  contempt.  In  the  courts  of  law,  if  the  party  denies 
the  charge,  he  is  discharged.  In  chancery,  his  oath  may  be 
contested  by  the  accuser,  but  still  he  must  be  examined  on 
interrogatories,  and  the  master  report.him  to  be  in  contempt. 
He  cannot  be  judged,  until  the  interrogatories  have  been  ex- 
hibited. {JVyat's  Pract.  Reg.  135,  136.  1  Bac.  Abr.  286. 
Attachment,  B.  4  Bl  Com,  286,  287.  2  Burr.  796,  797.)  In 
the  case  of  Rex  v.  Edwards  and  Symonds,  (4  Burr.  2106.  5 
Term  Rep.  362.)  the  court  say,  "  The  attachment  is  to  bring 
them  into  court  to  answer  to  interrogatories  to  be  exhibited. 
There  is  nothing  to  plead  guilty  to,  until  the  interrogatories 
are. filed:  neither  are  they  in  contempt  until  reported  so. 
There  is  nothing  appearing  to  the  court,  at  present,  wTiereupon 
to  ground  a  judgment  or  fine,  or  any  punishment."  In  that 
case  the  defendants  had  come  in,  and  applied  to  be  admitted 
to  acknowledge  the  contempt. 

As  the  interrogatories  are,  therefore,  essential,  in  every  case, 
to  the  conviction,  it  should  appear  that  they  have  been  exhib- 
ited, and  that  the  judgment  of  the  court  has  been  founded 
on  a  due  consideration  of  them.  It  appears,  by  the  return, 
that  the  conviction  was  on  the  affidavits  which  have  been  men- 
tioned. Nothing  is  said  of  any  interrogatories  having  been 
administered.  But  the  court  have  power  to  examine  into  this 
fact,  aliunde,  for  it  does  not  falsify  or  contradict  the  return, 
but  merely  explains  it.  Though  you  cannot  falsify  a  return, 
yet  affidavits  are  allowable,  as  to  any  matters  a  knowledge  *of  [  *  333  ] 
which  would  enable  the  court  to  decide,  whether  the  prisoner 
ought  to  be  remanded,  bailed  or  discharged.     (3  Hawk.  P. 
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ALBANY,     C.  224.  b.  2.  c,  15.  8,  79.     Str.  1138.    CaUec.  295.     5  Aforf. 
August,  1809    323,  454^  455^     2  Jonesj  222.     1  Sid.  287,  288.     1   RolL 

Case  of        R^P'  337.) 

J.  v.n.Yatu.  3.  The  imprisonment  in  this  case  is  in  execution  on  convic- 
tion ;  and  yet  it  is  until  the  further  order  of  the  court.  At 
first  blush,  this  seems  contrary  to  all  principle.  Commitments 
before  judgment,  might,  perhaps,  be  allowed  until  further 
order,  though  even  that  is  not  legal ;  but  after  the  extent  of 
the  crime  ,is  ascertained,  justice  and  the  rights  of  the  citizen 
require  that  the  sentence  which  the  law  pronounces,  throu^ 
the  organ  of  the  judge,  should  be  definite  and  certain.  This, 
most  certainly,  is  an  elementary  truth  in  the  ordinary  cases 
of  criminal  jurisprudence. 

Hawkins  states  what  ought  to  be  the  conclusion  of  a  cchh- 
mitment.  The  words  ^'  to  be  kept  till  further  order,"  are 
sufficient,  because  they  shall  be  intended  of  the  order  of  law ; 
'^  but  a  commitment  till  the  person  who  makes  it  shall  take 
further  order,  seems  not  to  be  good.'*  (3  Hawk,  P.  C.  237-  b. 
2.  c.  16.  s.  18.)  ^'The  warrant,  or  mittimus,  containing  a 
lawful  cause,  ought  to  have  a  lawful  conclusion ;  viz.  and  him 
safely  keep  until  he  be  delivered  by  law,  d^c,  and  not  until 
the  party  committing  doth  further  order."  (2  Lut.  591, 592.) 
In  Acidises  case,  {Cro.  Jac.  219.)  this  objection  was  taken^ 
The  gaoler  returned  to  the  habeas  corpus^  ''  that  Addis  was 
committed  to  his  cu^ody,  by  warrant  from  the  lord  chancel- 
lor of  England^  for  certain  matters  concerning  the  king,  there 
to  remain  until  the  lord  chancellor  delivered  him."  Hutton^ 
Serjeant,  objected  to  the  return,  as  too  general,  not  showing 
for  what  cause  he  was  committed,  and  because  he  was  to  re- 
main in  confinement  until  delivered  by  the  chancellor ;  aod 
although  for  the  first  objection,  if  not  for  the  other,  the  return 
was  bad,  yet  the  judges  answered  it  was  the  first  time  that 
such  objections  had  been  taken,  and  they  would,  therefore, 
consider  of  the  case,  of  which  nothing  further  is  heard. 

[  *  334  ]  ■  *In  the  case  of  Seaks  and  others,  ( Cro.  Car.  557.)  the  same 
objection  was  renewed.  Grimstone  objected  to  the  return  in 
that  case,  that  it  was  ill  to  award  to  prison  to  remain  until 
further  order  taken,  which  is  utterly  uncertain.  A  day  w^as 
given  until  the  octave  of  St.  Michael^  and  in  the  mean  time 
the  prisoners  were  bailed,  but  we  hear  no  more  of  the  case. 
Again,  in  FrcemarCs  case,  (Ibid.  579.)  both  the  objections  which 
have  been  stated  were  made,  and  the  king's  counsel  seemed 
to  have  abandoned  it,  and  elected  to  proceed  by  indictment 
and  information. 

In  Parker^s  case,  (1  Lev.  5S0.)  the  commitment  was  "tiU 
further  order,"  simply.  The  court  held  the  return  good  in 
that  point ;  but  they  agreed  that  a  commitment  until  further 
order  of  the  person  committing,  was  not  good;  but  until 
further  order  generally,  is  all  one  as  by  further  order  of  law. 
This  objection,  indeed,  seems  to  have  been  overruled  in  Hob 
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and  DightarCs  case.    (1  RoU.  Rep.  415.   3  Bulstr.  48.  54.)     ALBANY, 

These  men  had  been  committed  by  the  high  commission  court,  ^^]||^fjj^ 

and  liberated  once  before  on  habeas  corpus,  with  direction  to       caw  of 

repair  to  the  high  commission  court,  and  make  submission.  J.V.N. Yatks. 

They  went,  accordingly,  but  refused  to  answer  whether  they 

were  willing  to  take  the  sacrament  kneeling,  for  which  they 

were  committed  till  the  further  order  of  3ie  court.     On  a 

second  habeas  corpus,  the  court,  probably,  tired  of  them,  not 

willing  to  embroil  itself  with  the  high  commission  court,  and 

wishing  to  get  rid  of  such  incorrigible  schismatics,  refused  to 

bail,  or  discharge,  though  this  objection  was  made.     Different 

reason?  are  assigned  in  RoUe  and  Bulstrode,  but  neither  of 

ihem  apply  to  this  case.     In  Rnlle,  the  judges  say,  **  The  high 

commission  courts  have  jurisdiction  of  heresies  and  schisms, 

and,  therefore,  good  jurisdiction,  and  we  do  not  know  whether 

this  be  not  their  customary  mode  of  proceeding.''    In  Bui- 

strode,  Ch.  J.  CoJce  justifies  it,  because,  he  says,  "  Many  times 

the  parties  are  committed  donee  the  business  discussus  faerity 

*As  to  the  first  reason,  this  court  does  know,  and  in  this  [  *  335  "* 
case,  in  this  country,  is  bound  not  only  to  know  the  customary 
mode  of  proceeding  in  chancery,  but  to  examine  whether  it  be 
conformable  to  the  settled  rules  established  for  securing  per* 
sonal  liberty.  The. argument  also  implies  that  such  a  com- 
mitment would  not  be  good  according  to  the  rules  of  law  with 
which  the  judges  were  acquainted.  The  second  reason,  (that 
it  was  a  commitment,  until  the  business  should  be  discussed,) 
however  bad,  is  inapplicable  to  the  present  case,  where  the 
business  has  been  discussed,  and  the  imprisonment  is  a  punish- 
ment. Indeed,  in  most  of  the  cases  to  be  found,  the  commit- 
ment was  on  mesTi^e  process,  but  if  it  be  bad  on  mesne  process, 
a  fortiori]  it  must  be  bad  in  execution.  Allowing  a  court  to 
commit  until  the  further  order  of  the  court,  would  give  it  the 
power  of  doing  indirectly  what  it  could  not  do  directly.  Such 
a  sentence,  or  order,  is  indefinite  and  arbitrary. 

Such  sentences  are,  however,  not  without  precedent.  Most 
of  the  books  of  chancery  practice  mention  the  power  of  com- 
mitting for  contempt,  during  pleasure,  which  is  tantamount  to 
a  commitment,  until  the  further  order  of  the  court ;  and  they 
all  refer  to  the  Practical  Register,  [Wyatfs  Prac,  Reg.  134.) 
as  their  authority.  "For  any  direct  and  positive,  con  tempt,  a 
party  may  not  only  be  taken  into  custody,  but  committed  to 
the  Fleet,  during  the  pleasure  of  the  court."  The  author  speaks 
of  direct  and  positive  contempts,  such  as  the  present  case  is 
not ;  but  in  support  of  his  position,  he,  in  his  turn,  cites  Wesfs 
Symbolography,  under  the  title  of  Proceedings  in  Chancery,  s. 
32.  {West's  Symb  2d  part,  185.  b.)  The  passage  in  tVest 
is  this:  "The  proceeding  in  this  court  is  by  the  said  writs,  and 
by  orders,  mjunctions  and  decrees,  which  if  the  defendant  re- 
isist,  his  punishment  for  this  resistance,  and  for  his  contempt  in 
not  appearing,  is  imprisonment  in  the  prison  of  the  Fleet,  as 
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ALBANV*,  is  saidj  during  the  lord  chancellor  or  the  lord  keeper  thei* 
^^^*J^^  pleasure,  or  until  he  will  obey  and  perform  the  order  and 
Case  of  *decrec  of  the  same  court."  Thus  speaking  only  of  the  direct 
J.V.N.  Vates.  contempts  against  process,  and,  at  the  same  time,  expressing  a 
doubt  as  to  the  imprisonment  during  pleasure ;  but,  at  any  rate, 
coupling  it  with  a  limitation  that  would  always  enable  a  party, 
by  his  own  act,  to  put  an  end  to  his  imprisonment.  fVest^  for 
his  authority,  cites  the  Year  BooJcsy  (37  Hen.  VI.  13,  14.  and 
39  Hen.  VI.  26.^  but  on  recurring  to  them,  there  is  not  a 
word  to  be  found  of  imprisonment  during  pleasure,  but  only 
until  the  defendant  shall  do  certain  acts.  In  37  Hen,  VI.  c. 
14.  it  is  laid  down  by  Prisot^  Ch.  J.,  their  power  is  to  make 
the  party  deliver  up  an  obligation,  &c.,  and  nothing  more, 
except  commit  him  to  prison  till  he  does  it ;  and  that  is  all  the 
court  can  do ;  if  the  party  will  lie  in  prison,  rather  than  give 
up  the  obligation,  the  other  is  without  remedy. 

The  Court  of  Chancery,  therefore,  does  not  appear  to  have 
any  peculiar  power  of  committing  during  pleasure,  or  till  its 
further  order ;  but  it  may  be  said  that  the  common  law  courts 
claim  this  power  in  the  case  of  contempts.  They  do  so ;  and 
this  case  must  decide  their  powers,  as  well  as  that  of  the  Court 
of  Chancery ;  but  if  the  opinion  of  Blacksione  (4  BL  Com,  286.) 
be  correct,  the  mode  of  proceeding  by  attachment  seems  to 
have  been  derived  to  the  Courts  of  K.  B,  and  C  P.  through 
the  medium  of  the  court  of  equity,  and  it  is  important  to  in- 
quire on  what  foundation  it  stood  in  that  court.  Indeed  the 
most  learned  lawyers  have  been  embarrassed  to  give  any  color 
of  law  to  such  a  power  in  the  courts  of  common  law.  Chief 
Baron  Gilbert  (Gilb.  Hist  Com.  Pleas^  25.)  derives  the  origin 
of  commitment  for  contempt  from  the  statute  of  fVestminster2. 
c.  39.  which  enables  the  sheriff,  when. the  king's  writs  are  re- 
sisted, to  take  the  posse  comitatus,  and  to  chastise  the  offenders 
by  imprisonment,  from  which  they  should  not  be  delivered, 
without  the  special  command  of  the  king :  and  he  says,  that 
since  the  sheriff  had  that  power,  the  judges  who  awarded  such 
process  must  have  the  same  authority  to  vindicate  it.  If  that 
[  •337  ]  be  the  *founclation  of  such  authority,  it  can  only  extend,  even 
in  Englandj  to  contempt  of  process,  as  the  Practical  Register 
lays  it  down ;  and  it  cannot  at  all  extend  to  this  country, 
where  sheriffs  never  had  any  such  power.  Blackstone  (4  BL 
Com.  286.)  thinks  the  process  of  attachment,  or  power  of  sum- 
mary punishment,  must  necessarily  be  as  old  as  the  courts  of 
justice,  and  inseparable,  by  necessity,  from  them.  As  far  as 
that  necessity  extends,  I  admit  the  doctrine  ;  but  no  necessity 
requires  imprisonment  during  pleasure.  If  the  offence  be  com- 
pleted, its  degree  of  enormity  can  be  ascertained,  and  there 
can  be  no  reason  why  its  punishment  should  not  also  be  ascer- 
tained. If  the  contempt  consists  in  refusing  to  carry  into 
execution  what  is  required,  the  commitment  may  be  till  the 
party  perform  it,  I  am  inclined  to  think,  however,  that  the 
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• 

claim  of  imprisoning  during  pleasure,  is  derived  from  a  source     ALBANY, . 
perfectly  inapplicable  to  our  form  of  government,  the  royal   ^^^^>  ^^09 
prerogative  J  that  is,  when  it  was,  in  early  ages,  paramount  to       case  of 
the  liberties  of  the  people,  and  from  the  supposed  presence  of  J.v.n.Yatbi. 
the  king  in  his  courts : — the  illegality  of  the  claim  has  remained 
unexplored,  because  the  power  has  not  been  abused.     I  am 
confirmed  in  this  opinion  from  the  commitment  by  the  house 
of  lords,  in  the  Earl  of  Shaftsbunfs  case,  (I  Mod,  144.)  which 
was  '^  during  his  majesty's  pleasure^  and  the  pleasure  of  the 
house."  « 

[Kent,  Ch.  J.  But  vs  not  every  commitment  at  pleasure,  or 
without  limitation,  always  understood  to  be  until  submission, 
and  is  it  not  in  the  power  of  the  party  to  put  an  end  to  his 
imprisonment  by  submission  ?] 

This  power  of  arbitrary  imprisonment  is  against  the  genius 
of  our  government,  and  the  principles  of  civil  liberty.  There 
is  no  principle  to  support  such  a  sentence,  except  necessity, 
and  I  have  shown  there  can  be  no  such  necessity,  for  every 
possible  end  of  justice,  vindicatory  *and  coercive,  may  be  [*338] 
attained  without  it,  and  every  case  of  contempt  provided  for. 
There  is  nothing  in  the  nature  of  an  attachment  to  warrant 
such  a  vague  and  uncertain  punishment.  Blackstone  (4  BL 
Com.  283.)  justly  classes  them  with  summary  convictions;  but 
in  what  respect  do  summary  convictions  differ  from  more  regu- 
lar proceedings  ?  In  the  process  and  the  proofs.  Their  being 
summary  renders  them  peculiarly  serviceable,  as  ancillary 
to  the  courts;  but  the  proceedings  being  finished,  and  the 
conviction  once  had,  there  is  nothing  in  the  nature  of  summary 
convictions  to  authorize  a  more  informal  or  arbitrary,  and, 
eventually,  a  severer  and  more  oppressive  sentence,  than  could 
be  pronounced  in  the  more  regular  and  estimable  course  of 
proceeding. 

In  the  present  case^  if  for  the  same  offence,  after  an  indict- 
ment by  a  grand  jury,  and  a  trial  by  a  petit  jury,  the  prisoner 
had  been  found  guilty,  and  the  same  sentence  pronounced 
upon  him,  he  might  bring  a  writ  of  error,  lo  set  it  aside.  Why 
should  he,  then,  -be  without  any  remedy  against  the^same  sen- 
tence, following  on  proceedings  which  the  law  and  the  com- 
munity regard  with  more  suspicion  ?  And  is  it  in  the  power 
of  any  court,  at  its  option,  for  an  indictable  offence,  to  deprive 
the  accused,  without  his  consent  and  against  his  interest,  of  all 
those  valuable  privileges,  the  protection  of  a  grand  and  petit 
jury,  compulsory  process  for  witnesses  to  testify  in  his  favor,  a 
certain  and  ascertained  punishment,  and  the  benefit  of  a  court 
of  error,  or  of  any  other  mode  of  being  relieved  from  a  judg- 
ment which  no  court  could  by  law  be  authorized  to  pronounce 
on  the  offence,  if  it  had  been  made  the  subject  of  an  indictment  ? 

Cur.  ad.  vult. 
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ALBANY,        The  court  taking  time  to  advise,  the  prisoner  was  bailed  to 

^^^r}^^  appear  at  the  next  term.     At  the  last  May  term,  at  the  desire 

CaM  of       o(  his  counsel,  the  court  deferred  giving  their  opinion,  until 

J.V.n.Yatxs.  the  present  term,  when  the  prisoner  was  further  recognized  to 

appear. 

[  *  339  ]  ^Yates,  h    It  is  undoubtedly  essential  to  the  due  adminb* 

tration  of  justice,  that  all  courts  should  have  power  sufficient  to 
enforce  ooedience  to  their  own  orders ;  hence  the  necessity  of 
authorizing  them  to  punish  contempts,  a  power  resulting  from 
the  first  principles  of  judicial  estabUshments,  in  the  constitu- 
tional exercise  of  which  they  ought  to  be  protected. 

How  far  this  power  has  been  constitutionally  exercised,  by 
the  Court  of  Chancery  in  the  case  now  before  us,  is  the  subject 
of  the  present  inquiry. 

I  shall  not  enter  into  a  minute  discussion  as  to  the  legality  of 
the  imprisonment  of  Mr.  Yates^  under  the  provisions  contained 
in  the  fifth  section  of  the  act,  entitled  "  An  act  to  prevent  anjust 
imprisonment  by  securing  the  benefit  of  the  writ  of  habeas  oar' 
j?U5,*'on  the  last  order  of  the  Court  of  Chancery,  after  a  regular 
discharge  by  a  judge.  But  the  exercise  of  this  power,  I  think, 
is  not  warranted  by  the  exceptions  stated  in  that  statute, 
whereby  the  right  of  again  imprisoning  for.  the  same  oflfence  is 
expressly  prohibited,  "  unless  by  the  legal  order  or  process  of 
*  the  court  wherein  he  is  bound  by  recognizance  to  appear,  or 

other  court  having  jurisdiction  of  the  cause  ;"  clearly  meaning 
such  court  wherein  the  prisoner  may  have  been  subsequently 
indicted  or  charged  with  a  criminal  offence.  The  act,  conse* 
quently,  cannot  apply  to  the  Court  of  Chancery  which  has  no 
cognizance  of  such  matters,  more  especially  in  this  instance, 
where  its  own  acts  were  implicated,  and  had  been  passed  upon 
by  a  judge  acting  (\n  my  view  of  the  subject)  under  the  express 
directions  of  a  positive  statute ;  but  as  this  last  order  expressly 
refers  to  the  first  commitment,  I  shall,  for  the  purpose  of  a 
more  satisfactory  investigation,  proceed  to  examine  into  the 
validity  of  the  original  attachment,  appearing  on  the  face  of 
the  return  now  before  us. 

In  the  attachment  it  is  stated,  that  upon  reading  the  affi- 

[  *  340  ]  davits  of  Samuel  Bacon,  Peter  W.  Yates,  and  Richard  *5.  Treat, 
and  upon  fully  considering  the  subject  matter  thereof,  it  satis* 
fectorily  appeared  to  the  Court  of  Chancery,  that  John  V.  N. 
Yates,  during  the  time  he  was  a  master  of  the  said  court,  had 
filed  a  bill  of  complaint  with  Richard  S.  Treat,  Esq.,  one  of  the 
clerks  of  the  said  court,  in  behalf  of  Samuel  Bacon,  as  com- 
plainant, against  H.  Garretse  and  C  Morris,  defendants,  and 
thereto  subscribed  the  name  of  Peter  W.  Yates,  one  of  the  so- 
licitors of  the  said  court,  as  solicitor,  without  the  knowledge  or 
consent  of  the  said  Peter  W,  Yates,  contrary  to  the  statute  in 
that  case  made  and  provided,  in  wilful  violation  of  his  dutj  as 
master,  and  in  contempt  of  the  authority  of  said  court;  it  was 
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therefore  ordered,  by  the  said  courts  that  the  said  John  V.  N.     ajlbanv, 
Yates  be  committed  for  his  said  malpractice  and  contempt,  to  ,^^^^J^^ 
the  common  gaol  of  the  city  and  county  of  Albany ^  &c.  Case  of 

Having  thus  the  return  tiefore  us,  the  first  inquiry  will  be  as  JV.n.Yatm 
to  the  nature  of  the  offence  of  which  Mr.  Yates  was  convicted; 
this  can  be  ascertained  only  fi-om  the  specification  in  the  at- 
tachment 

I  am  inclined  to  think,  if  it  had  been  generally  for  a  con- 
tempt, no  other  court  could  legally  interfere,  although  au- 
thorities have  been  adduced  in  support  of  a  contrary  doc- 
trine. 

In  the  present  case,  the  Court  of  Chancery  has  stated  the 
conviction  to  be  for  a  breach  of  an  existing  statute,  and,  con- 
sequently, for  an  indictable  offence.  After  particularly  men- 
tioning the  nature  of  this  offence,  the  words  in  the  commitment 
are,  contrary  to  the  statute  in  that  case  made  and  provided,  in 
vn(fid  violatum  of  his  duty  as  master,  and  in  contempt  of  the 
authority  of  the  court;  those  allegations  clearly  indicate  a  vio- 
lation of  the  statute  only,  the  words  in  contempt  of  the  authority 
of  the  court  not  entering  into  or  composing  the  essence  of  the 
offence,  but  being  merely  words  of  aggravation ;  according  to 
the  most  consistent  interpretation  I  can  give  to  the  attachment, 
*which  if  correct,  the  result  must  be  that  the  Court  of  Chancery  [  ^  341  ] 
have  undertaken  to  punish  for  a  crime,  an  offence  against  the 
statute,  and,  consequently,  not  within  its  jurisdiction.  The 
proceedings  against  Mr.  latesj  therefore,  must  be  void,  being 
coram  nonjudice,  and  his  discharge  by  the  judge,  when  brought 
before  him  on  the  htAeas  corpus,  was  proper. 

This  is  not  the  case  of  a  court  of  a  coordinate  jurisdiction 
reviewing  the  act  of  its  fellow,  nor  of  an  inferior  controlling 
the  acts  (rf*  a  superior  jurisdiction.  All  courts,  as  I  before 
stated,  have  a  right  to  punish  for  contempts,  but  all  courts 
have  not  a  right  to  punish  for  crimes  :  the  Court  of  Chancerv  is 
of  this  last  description;  the  process  in  this  case  was  not  within 
its  jurisdiction,  but  went  to  punish  for  a  violation  of  a  statute ; 
and  this  is  within  the  admission  of  Ld.  Ch.  J.  De  Grey,  who 
explicitly  declares,  in  the  clise  of  the  Lord  Mayor  of  London, 
''  that  if  the  chancery  commits  for  crimes,  it  is  a  different  thing 
from  a  commitment  for  contempt" 

But  admitting  that,  by  the  specification  in  the  attachment, 
the  Court  of  Cluincery  intended  to  include  the  infitiction  of  the 
statute,  and  the  contempt,  it  then  follows,  that  both  offences 
have  entered  into  the  measure  of  the  punishment  inflicted,  and 
that  Mr.  Yates  stands  committed  for  the  malpractice,  in  wil- 
fully violating  his  duty  as  master,  contrary  to  the  statute,  on 
this  summary  conviction,  without  the  benefit  of  a  constitutional 
trial  to  test  the  verity  of  the  charge ;  and  also  for  the  contempt ; 
the  indictable  offence  for  an  infiraction  of  the  statute  being 
without,  and  the  contempt  within,  the  power  of  the  court ; — a 
manifest  inconsistency,  yet  the  only  explanation  to  be  given  to 
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ALBANY,    the  specification  in  the  attachment,  difierent  from  the  first  con- 
August,  1809.  struction  which  I  have  made. 

^"^^^^"^^  It  may  be  said  that  this  court  will  not  presume  that  the  Cotut 
J.  V.  N.  Yatm.  of  Chancery  contemplated  the  exercise  of  an  illegal  or  *usurped 
[  *  342  ]  authority,  and  that,  therefore,  the  specification  of.  the  crime  aa 
against  the  statute  ought  not  to  be  taken  into  view,  but  diould 
be  rejected  as  surplusage ;  and  that  we  ought  to  consider  our- 
selves bound,  from  the  high  respectability  of  that  court,  to 
intend  the  punishment  to  be  for  the  contempt  only,  and  thus 
reconcile  and  determine  the  question  of  jurisdiction.  To  this 
I  can  never  assent :  in  a  question  like  the  present,  involving 
principles  so  highly  interesting  to  the  community,  no  other  con- 
struction or  interpretation,  in  my  opinion,  is  admissible,  than 
such  a  one  as  the  entire  specification  of  the  ofience  in  the  attach- 
ment will  warrant.  A  different  doctrine,  according  to  my  view 
of  the  subject,  might  expose  a  citizen  to  be  punished  twice  for 
the  same  offence,  and  in  its  consequences,  in  other  respects, 
endanger  the  most  important  constitutional  privileges.  The 
prisoner  ought,  therefore,  to  be  discharged. 

Spencer,  J.  The  consideration  of  this  case  involves  ques- 
tions of  the  utmost  delicacy  and  importance.  On  the  one  hand 
are  presented  the  conflicting  opinions  of  the  chancellor  and  a 
judge  of  this  court ;  on  the  other,  the  personal  ri^ts  of  a  citizen 
of  the  state,  holding  important  and  honorable  offices  under  it. 
My  situation  renders  the  task  of  examining  and  pronouncing 
upon  the  question  extremely  irksome  and  unpleasant ;  but  I 
have  no  choice  ;  my  station  imposes  the  duty  on  me,  and  I  will 
not  shrink  from  its  performance.  It  will  be  readily  admitted 
that  in  reviewing  a  question  which  has  been  passed  upon  by 
one  of  the  highest  judicial  characters  in  the  state,  a  question, 
too,  involving  a  right  to  exercise  a  jurisdiction  claimed  by  that 
character,  there  ought  to  be  a  liberal  courtesy  ;  it  should  not, 
however,  be  indulged  so  far  as  to  lead  to  a  surrender  of  the 

I>rerogatives  of  another  judicial  department,  nor  to  the  demo- 
ition  of  personal  liberty.  With  these  impressions,  I  enter,  re- 
[  *  343  ]  luctantly,  *on  the  questions  now  before  the  court.  It  is  not, 
however,  my  purpose  to  examine  the  various  points  which  have 
been  raised  ;  I  shall  consider  only  two  of  them. 

Ist.  Whether  the  commitment  of  Mr.  Yates,  afler  he  had 
been  discharged  upon  habeas  corpus,  for  the  same  cause,  was  a 
legal  act ;  and, 

2d.  Whether  he  was  originally  committed  for  matter  whereof 
the  Court  of  Chancery  had  cognizance;  and  if  so,  whether  that 
commitment  was  legal. 

1.  The  statute  "  to  prevent  unjust  imprisonment,  by  securing 
the  benefit  of  the  writ  of  habeas  carpus ^^^  requires  of  the  judges 
of  this  court,  in  vacation,  to  allow  the  writ  of  habeas  corpus,  to 
all  persons  in  custody  of  a  sheriff*,  gaoler  or  other  person, 
**  other  than  persons  convict,  or  in  execution  by  legal  process* 
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or  committed  for  treason  or  felony,  plainly  and  speciaDy  ex-    Albany, 
pressed  in  the  warrant  of  commitment ;"  and  it  also  requires  ^^uguit,j8W. 
of  the  judge  to  '^  discharge  the  prisoner  on  taking  his  recog-       ciue  of 
nizance  with  sureties,  for  his  appearance  at  the  next  court  J.v.n.Yatki 
where  the  offence  is  properly  cognizable,"  &c.  *'  unless  U  shall 
appear  to  such  judge,  that  such  prisoner  is  detained  upon  a 
legal  process,  out  of  some  court  having  jurisdiction  of  criminal 
matters,  or  by  some  warrant  under  the  hand  and  seal  of  a 
judge,  or  justice,  for  some  matter  or  offence  for  which,  by  law, 
the  prisoner  is  not  bailable."    It  cannot  be  controverted  that 
a  judge  of  this  court,  in  vacation,  is,  by  virtue  of  this  statute, 
clothed  with  all  the  power,  in  granting  the  writ  and  discharging 
from  imprisonment,  which  the  Supreme  Court  itself  can  exercise, 
in  term  time.    In  the  cases  excepted  from  the  cognizance  of  a 
single  judge,  and  where  the  offence  is  not  bailable,  the  court 
itself  would  not  discharge,  unless  in  the  single  case  of  extreme 
illness  of  the  prisoner,  and  where  an  enlargement  was  neces- 
sary to  preserve  his  life.     This  appears  to  me  so  self-evident  a 
proposition,  as  to  stand  in  no  need  of  arguments  to  enforce  it 

*It  being,  then,  the  duty  of  a  judge  of  this  court,  in  vacation,  [  *  844] 
to  grant  the  writ  to  all  persons  in  custody,  excepting  to  such  as 
are  convict,  or  in  execution  by  legal  process,  who  is  to  decide 
whether  the  person  applying  for  the  writ  comes  within  the 
exception  ?  Undeniably  the  judge ;  for  as  he  is  to  grant  the 
writ  to  all  others  in  custody,  should  any  person  applying  for 
the  allowance  of  a  habeas  corpus^  be  illegally  convict,  or  in  exe- 
cution by  illegal  process,  such  person  cannot  be  denied  the 
benefits  secured  by  the  statute. 

If  cases  were  necessary  to  support  a  proposition  deemed  so 
clear,  that  of  the  IRng  v.  Cottyer  and  Oman  {Sayer,  44.  96 
Geo.  II.)  will  be  found  in  point.  The  defendants  were  con- 
victed at  a  quarter  sessions,  upon  an  indictment  for  assaulting 
one  Smithy  and  by  the  order  of  the  court  they  were  committed 
to  prison,  for  the  space  of  one  month  next  ensuing,  and  to  ask 
pardon,  on  their  knees,  of  Smith,  and  to  cause  an  account  of 
the  sentence  to  be  printed  in  the  Daily  Advertiser^  and  not  to 
be  discharged  until  they  had  undergone  such  imprisonment, 
asked  such  pardon,  and  caused  such  account  to  be  published, 
and,  when  discharged,  to  pay  certain  fees.     The  aefendants  , 

were  brought  up,  by  habeas  carpus^  before  the  Court  of  King's 
Bench,  and  when  the  above  facts  appeared  on  the  return  to  me 
writ,  the  defendants  were  discharged.  The  court  said  that 
every  part  of  this  judgment  was  illegal  except  the  imprison- 
ment, and  it  would  be  very  hard  that  the  defendants  should 
continue  in  prison  under  tlie  illegal  parts  of  the  judgment, 
until  they  could  obtain  a  reversal  of  tnose  parts  upon  a  writ 
of  error.  It  is  to  be  remarked,  that  in  the  case  cited,  no  pre- 
tence was  made  that  the  court  ofquarter  sessions  had  no  juris- 
diction ;  the  only  ground  on  which  the  Court  of  King's  Bench 
interposed,  was,  that  the  conviction  itself  was  illegal. 
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ALBANY,         Ify  then,  a  single  judge  of  this  court,  in  vacation, 
August,  J809.  ^^  giy^g  power  which  the  court  in  term  possesses,  ♦here  is  a 
Case  of      direct  precedent  for  saying  that  a  single  jud^,  in  TacatioD,  has 
j.v.n.Yati*.  a  right  to  judge  of  the  legeJity  of  a  conviction,  and  if  he  does 
adju(^  it  illegal,  to  discharge  the  person  suiTering  imprison- 
ment under  it. 

Mr.  Yates  having  been  committed  by  a  process  issuing  from 
the  Court  of  Chancery,  wherein  was  set  forth  the  offences  of 
which  he  had  been  convicted,  was  discharged  by  me,  on  a 
habeas  corpus^  on  the  19th  of  August  last,  in  which  discharge  I 
judicially  pronounced  the  conviction,  and  imprisonment  under 
It,  to  be  illegal.  The  Court  of  Chancery  again  imprisoned  him 
for  the  first  offence,  adjudging  my  discharge  iU^;al,  null  and 
inoperative.    He  was  a  second  time  discharged  by  me,  on  the 

? ground  of  the  illegality  of  the  first  conviction,  and  on  the 
urtber  ground  that  he  could  not  be  reimprisoned  for  the  same 
cause,  and  he  is  now  a  thhrd  time  imprisoned  for  the  same 
matter.  The  inquiry  naturally  occurs,  whence  the  Court  of 
Chancery  acquired  a  jurisdiction  to  take  cogmsance  of  the  le- 
gality of  my  adjudication  upon  Mr.  YatesU  conviction  by  that 
court.  I  think  I  have  shown  that  I  had  cognizance  of  the 
legality  of  the  conviction  by  the  Court  of  Chancery  ;  and,  at 
present,  it  is  utterly  immaterial  whether  my  adjudication  was 
erroneous  or  not.  I  had  a  right  to  make  that  adjudication  by 
virtue  of  the  habeas  corpus  act.  I  am  unacquainted  with  any 
law,  or  decision,  which  gives  to  the  Court  of  Chancery  a  powei 
to  supervise  the  judgments  of  this  court,  or  of  one  of  Its  judges, 
in  a  case  where  a  judge  has  a  power  co-extensive  with  that  of 
the  court,  and  to  set  asidb  such  judgment  as  illegal,  null  and 
inc^rative.  It  is  true,  the  Court  of  Chancery  can  relieve  after 
a  judgment  at  law,  but  such  relief  can  be  for  some  matter  only, 
extrinsic  the  judgment ;  it  cannot  reverse  the  judgment,  but  in 
all  respects  must  consider  it  right,  but  for  the  extrinsic  facts  oi 
which  it  presumes  the  court  did  not  take  cognizance.  In  my 
view  of  the  subject,  the  power  of  the  Court  of  Chancery  was 
1**346]  spent,  *so  far  forth  as  respects  the  infliction  of  any  further 
punishment  on  Mr.  Yates  for  the  offence  of  which  he  had  been 
convicted ;  it  could  interpose  only  by  mitigating  the  punish- 
ment c^  Innprisonment,  which  it  had  adjudged  should  continue 
till  the  further  order  of  the  court. 

It  seems  to  me  a  prostration  of  all  principle,  and  a  perfect 
anomaly  m  the  law,  that  a  subject  upon  the  legality  of  which, 
the  legislature  has  authorized  a  judge  of  this  court,  in  vacation, 
to  adjudge  and  determine,  and  on  which,  in  the  ezerdse  of  this 
plenary  power,  he  does  adjudge  and  determine,  that  this  judg- 
ment shall  be  liable  to  a  review,  and  to  be  set  aside,  in  a  sumr 
mary  mafmevy  as  illegal,  null  and  inoperative,  by  any  other 
forum  whatever.  The  legislature  have  conferred  no  power  on 
any  other  court  to  reverse  such  decision,  and  the  only  mode  in 
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whicbt  in  other  cases,  judgments  can  be  reversed,  is  by  regular     alban v, 
process  in  some  superior  court  designated  by  law.  August,  1809. 

This  case  presents  still  greater  incongruity ;  the  same  court  case  of 
whose  conviction  had  been  adjudged  illegal,  and  after  the  mat-  J-V.N.  Yatxs. 
ter  had  become  res  judicata^  undertakes,  of  its  own  accord^ 
and  in  a  very  concise  manner,  to  reverse  the  judgment  thus 
judicially  pronounced,  and  to  reinstate  its  own  conviction.  I 
cannot  bring  myself  to  believe  that  the  habeas  carpu$  act,  which, 
at  the  epoch  of  its  introduction  into  England,  and  ever  since, 
has  been  revered  as  the  bulwark  of  the  constitution,  the  magna 
charta  of  personal  rights,  and  which  has  been  successrally 
exerted  asainst  commitments,  even  by  the  king  in  council,  is 
liable  to  we  construction  which  has  been  put  upon  it ;  a  con- 
struction which  would  defeat  and  mow  down  those  very  rights, 
and  that  freedom  from  illegal  personal  restraints,  which  it  was 
introduced  to  uphold  and  protect. 

I,  therefore,  deny  to  the  Court  of  Chancery,  or  any  other  court, 
the  right  to  reimprison  a  person  convicted,  when  the  convic- 
tion has  subsequently  been  declared  illegal,  and  the  party  im* 
prisoned  has  been  set  at  large  on  *habeas  carpus.  Arguments  [  *  347  ] 
may  be  urged  from  the  possible  abuse  of  this  power,  and  from 
the  exercise  of  it  by  a  single  judge,  against  carrying  the  prin- 
ciples I  have  advanced  so  far;  but  it  ought  not  to  be  forgotten 
that  any  other  power,  and  that  all  delegated  authority,  is  liable 
to.be  abused ;  but  this  is  no  reason  against  conferring  it,  nor 
against  its  exercise;  those  who  are  guilty  of  abuses  are  amena- 
ble to  their  superiors.* 

I  have  hitherto  proceeded  on  principles  drawn  from  analogy 
between  this  and  other  cases  of  judicial  decisions,  and,  I  trust, 
have  shown  that  the  mode  adopted  by  the  Court  of  Chancery,  in 
setting  aside  my  decision,  is  altogether  novel  and  incongruous, 
destitute  of  precedent,  and  dangerous,  in  the  extreme,  to  the 
liberties  of  the  citizens.  I  shall  now  proceed  to  show  that  the 
power  exercised  by  the  Court  of  Chancery  is  expressly  fidrbid- 
den  by  statute. 

The  5th  section  of  the  hdbeas  corpus  act  declares  ^^  that  no 
person  who  shall  be  set  at  large  upon  any  habeas  corpasy  shall 
be  again  imprisoned  for  the  same  offence,  unless  by  the  legal 
order  or  process  of  the  court  wher^n  he  is  bound  by  recog'^ 
nizance  to  appear,  or  other  court  having  jurisdiction  of  the 
cause.^  To  arrive  at  a  true  construction  of  this  section,  it 
must  be  noticed  that  by  the  third  section  of  the  act,  the  judge, 
in  discharging  a  prisoner,  is  required  to  take  a  recognizance  for 
his  appearance  at  the  next  court,  where  the  offence  is  properly 
cognizable,  which  court,  by  the  terms  of  the  5th  section,  may, 
by  legal  process  or  order,  again  imprison  him  for  the  same 
offence ;  and  upon  this  obvious  principle,  that  inasmuch  as  the 
prisoner,  who  was  charged  vnth  an  offence,  had  been  enlarged, 
during  the  vacation  of  the  court,  when  it  came  to  sit,  it  was 
deemed  fit  to  vest  a  discretion  in  the  court,  to  recommit  for  the 
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ALBANY,  iame  offence,  in  order  that  the  prisoner  might  be  forthcoming 
^^^^ijj^  to  abide  a  trial.  Such  power  was  considered  necessary  to  attain 
Cam  of  ^6  ®nds  of  criminal  justice ;  and  it  can  be  exercised  *only  in 
J. V.N. Yates,  the  manner  and  for  the  purposes  already  mentioned.  The 
Court  of  Chancery,  I  must  presume,  has  considered  the  words, 
*'  or  other  court  having  jurisdiction  of  the  cause,"  as  applicable 
to  itself;  and  that,  having  had  jurisdiction  of  Mr.  Yates^s  come, 
it  could  reimprison  him,  notwithstanding  his  discharge  upon 
habeas  carpus.  I  cannot  assent  to  the  soundness  of  this  con- 
itruction  ;  and  if  it  be  adopted,  it  appears  to  me,  that  the  habeas 
carpus  act  becomes  almost,  if  not  altogether,  a  dead  letter. 
What,  upon  the  principle  assumed,  would  prevent  a  justice  of 
the  peace,  who  had  committed  a  person  for  trial,  from  reimpris- 
oning  him  P  He  has  jurisdiction  of  the  cause  for  the  purpose 
of  imprisoning ;  his  power  was  no  more  spent  by  committing, 
than  that  of  the  Court  of  Chancery  in  the  present  case,  by  its 
conviction  and  subsequent  commitment  in  execution.  The 
justice  had  jurisdiction,  and  so  had  the  Court  of  Chancery ;  in 
the  one  case  it  was  exhausted  and  gone  by  the  commitment  to 
stand  trial,  and  ;n  the  other,  by  the  conviction  and  commit- 
ment in  execution. 

The  terms,  *'  or  other  court  having  jurisdiction  of  the  cause,'* 
must  be  referred  to  the  preceding  member  of  the  section,  which, 
as  I  have  before  stated,  relates  to  persons  whom  the  judge,  on 
enlarging  upon  habeas  carpus^  had  bound  by  recognizance,  to 
appear  at  the  next  court,  where  the  offence  is  properly  cogniza- 
ble ;  and  then  that  court,  at  which  he  was  bound  to  appear,  or 
other  court  having  jurisdiction  of  the  cause^  for  which  he  was 
bound  to  appear,  may  imprison  for  Uie  offence,  upon  the  charge 
on  which  he  had  been  set  at  large  on  habeas  carpus.  By  advert- 
ing to  our  criminal  system,  the  explication  of  this  provision  will 
appear  very  plainly.  In  every  county  of  the  state,  there  are 
two  courts  of  criminal  jurisdiction ;  a  court  of  ayer  and  terminer 
tod  gaol  delivery,  and  a  court  of  general  sessions  of  the  peace; 
the  former  has  jurisdiction  of  offences,  committed  within  the 
[  *349  ]  county  for  *which  it  is  held,  of  whatever  degree  ;  the  latter,  of 
all  offences,  other  than  those  affecting  life,  or  imprisonment  in 
the  state  prison  for  life.  The  judge,  in  taking  a  recognizance, 
when  he  discharges  on  habeas  carpus^  is  at  liberty  to  bind  the 
prisoner  to  appear  at  the  one  or  the  oilier  of  these  courts,  as  he 
sees  fit,  having  regard  to  the  periods  when  they  are  to  sit,  and 
their  right  to  take  cognizance  of  the  offence.  If  the  prisoner  is 
bound  to  appear  at  a  court  of  general  sessions,  and  it  happens 
that  a  court  of  ayer  and  terminer  is  held  in  that  county,  prior 
to  the  time  when  the  prisoner  has  been  bound  to  i^pear,  and 
it  should  also  happen,  that  an  indictment  is  presented  to  such 
court  of  ayer  and  terminer^  against  the  person  thus  enlarged, 
then  that  court  would  gain  jurisdiction  af  the  cause,  for  which 
the  prisoner  was  bound  by  recognizance  to  appear,  and  it 
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migfat,  having  thus  acquired  jurisdiction,  by  legal  process  or    Albany, 
order,  comimt  the  individual.  August,  i809. 

This  appears  to  me  the  only  natural  exposition  of  the  power       case  or 

fiven  by  the  legislature,  to  commit  persons  once  delivered  on  J.v.n.Yatm 
abeas  carpui^  for  the  same  cause.  But  for  what  purpose  did 
the  Court  of  Chancery  regain  jurisdiction  of  Mr.  Yates* s  cause, 
if  it  be  not  a  perversion  of  terms,  to  call  it  a  cause  f  Certain* 
ly,  not  for  the  purpose  of  investigating  the  guilt  or  innocence 
of  the  party,  but  merely  to  reverse  a  decision  judicially  inter- 
posed, under  the  notion  that  it  had  higher  powers,  than  those 
conferred  by  the  legislature  on  a  judge  of  this  court.  To  sup- 
port a  construction,  which  appears  to  me  to  be  so  monstrous, 
the  words,  *^  or  other  court  having  jurisdiction  of  the  cause," 
are  to  be  insulated,  without  having  reference  to  the  subject 
just  before  presented,  of  a  person  bound  by  recognizance, 
which  words  evidently  point  to  a  person,  whose  guilt  had  not 
been  ascertained,  and  who  was  yet  to  stand  trial  for  the  offence 
imputed  to  him.  In  the  present  case,  the  offence  had  been 
examined,  and  ^conviction  had  taken  place,  which  must  be  [*350] 
considered  illegal,  because  it  had  been  so  adjudged,  unless, 
indeed,  the  committing  court  had  a  right  to  reverse  iU 

The  legislature  have  not  only  forbidden  the  reimprisoning  a 
person,  set  at  large  upon  habeas  corpus^  for  the  same  offence, 
with  the  exceptions,  on  which  I  have  commented,  but  have  su- 
peradded a  penalty  of  1,250  dollars,  on  any  person  who  shall 
knowingly,  contrary  to  the  statute,  recommit,  or  imprison  the 
person  set  at  large,  for  the  same  offence.  It  may  be  imagined 
that  if  the  penalty  has  not  been  incurred  in  the  present  case, 
then  the  recommitment  is  valid  and  legal.  I  dissent  firom  such 
a  proposition ;  it  by  no  means  follows,  that  if  the  penalty  has 
not  attached,  that  therefore  the  recommitment  is  allowed  by 
the  statute.  The  force  of  such  an  argument  must  depend  on 
this,  that  a  court  is  not  a  person ;  and  that  a  court  cannot  be 
responsible,  dvilitery  for  its  acts.  In  the  case  of  a  single  magis- 
trate's recommitting  for  the  same  offence,  the  act  would  be 
done  under  the  semolance  of  a  judicial  authority,  and  it  may 
as  well  be  insisted  that  a  magistrate  would  not  be  responsible. 
Without  intending  to  express  a  decided  winion,  whether  the 
penalty  has  attached  in  the  present  case,  I  would  observe,  that 
there  are  cases,  in  which,  if  a  court  shall  presume  to  intermed- 
dle clearly  without  jurisdiction,  the  acts  done  under  such 
usurped  authority  are  not  the  acts  of  a  court,  but  of  the  per- 
sons composing  it,  and  they  have  been  held  personally  respon- 
sible. My  opinion  on  the  first  question  I  proposed  to  examine, 
is,  that  whether  Mr.  Yates  was  rightfully  discharged  or  not, 
upon  the  habeas  corpus^  his  reimprisonment  for  the  same 
offence  was  unwarranted  by  law,  and  he  is  now  entitled  to  his 
discharge. 

2.  It  is,  in  my  view,  immaterial  to  ccmsider  the  propriety  of 
my  discharge,  but  the  occasion  seems  to  require  some  atten- 
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ALBANY,  tion  to  it,  and  I  shall,  therefore,  briefly  review  it  I  hiimbfy 
August,  1809.  conceive  that  it  can  form  no  objection  to  the  ^exercise  of  the 
Caw  of  power  conferred  by  statute,  that  the  deprivation  of  personal 
j.v.N.YAT«f.  liberty  which  has  intervened,  cpmes  from  the  Court  of  Chan- 
cery. If  that  court  has  illegally  imprisoned  a  citizen,  and  it 
shall  so  appear  to  me,  while  I  sustain  the  office  I  bold,  I  can- 
not withhold  the  exercise  of  those  fimctions  which  the  law  has 
given  me,  in  affording  a  remedy.  An  upright  and  an  inde- 
pendent judge  cannot  balance  between  his  personal  inclina- 
tion and  his  duty. 

I  shall  now  consider,  1st.  For  what  offence  Mr.  Yates  was 
conunitted ;  2d.  Whether,  if  the  conviction  partakes  of  some 
matters  cognizable  by  the  Court  of  Chancery,  and  of  some  of 
which  it  has  no  jurisdiction,  there  was  a  just  cause  of  deUver- 
ance  on  hahtas  corpus.  In  considering  these  points,  I  shall 
regard  the  attachment  only,  without  admitting  or  denying  the 
right  of  examining  evidence  aliunde.  When  Mr.  xates  was 
brought  before  me,  I  examined  collateral  evidence,  in  conform- 
ity to  what  I  understand  to  have  been  a  very  usual  practice 
with  the  judges  of  this  court.  By  examining  aliundey  I  do  not 
mean  the  admission  of  evidence,  contradicting  the  return,  but 
explanatory  of  it.  I  forbear  that  examination  on  the  present 
occasion,  being  satisfied  that  the  opinion  of  his  honor  the 
chancellor,  delivered  when  the  first  attachment  was  awarded, 
will  not  materially  aid  in  ascertaining  the  cause  of  the  com- 
mitment. 

The  offence  imputed  to  Mr.  Taies  is,  that  durifig  the  time  he 
was  a  master  of  the  Court  of  Chancery^  he  had  filed  a  bill  in  a 
cause,  and  thereto  subscribed  the  name  of  Peter  W.  Yates  as 
solicitor,  without  his  knowledge  or  consent,  and  had  acted  as 
a  solicitor  in  his  name,  in  the  prosecution  thereof,  contrary  to 
the  statute  in  such  case  made  and  provided^  in  toilful  violation  of 
his  duty  as  master^  and  in  contempt  of  the  authority  of  the 
court ;  and  he  was  committed  until  fiirther  order,  for  his  said 
malpractice  and  contempt.  It  appears  to  roe,  that  there  are 
[  ^  353  ]  two  distinct  ^offences ;  1st.  For  having  filed  a  bill,  in  the  name 
of  a  solicitor  of  the  court,  and  as  an  aggravation  thereto,  hav- 
ing done  so  without  his  consent ;  and,  2d.  That  at  the  time 
when  this  act  was  done,  Mr.  Yates  was  a  master  in  chancery, 
and  that  the  act  thus  done  was  consequently  contrary  to  the 
statute,  and  in  wilful  violation  of  his  duty  as  a  master.  For 
the  first  offence,  the  court  could  undoubtedly  proceed  as  for  a 
constructive  contempt ;  with  respect  to  the  latter,  in  my  opin- 
ion, the  court  had  no  jurisdiction. 

There  is  no  statute  prohibiting  the  use  of  a  solicitor's  name 
by  another  person,  though  there  is  a  prohibition  in  the  case  of 
an  attorney.  (1  vol.  R.  L.  221.  24  sess.  c.  32.  s.  7.  1  Re- 
vised Statutes,  page  109^  There  is  a  statutory  inhibition  to  a 
masier  of  the  Court  of  Chancery,  asainst  acting  as  solicitor  in 
any  action  or  matter  in  that  court ;  hence  there  cannot  remain 
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a  doubt  that  the  violation  of  the  statute  ascribed  to  Mr.  Tates^     ALBANY, 
consists  in  his  having  filed  the  bill  in  the  name  of  a  solicitor,  ^^^^^^^^ 
during  the  time  he  was  master.  Case  of 

It  is  an  elementary  principle,  that  where  an  act  is  done  con-  J.v.n.Yat«». 
trary  to  the  provisions  of  a  statute  forbidding  it,  an  indictment 
will  lie,  unless  the  legislature  prescribes  a  specific  forfeiture. 
I  forbear  to  give  any  opinion  whether  the  act  done  by  Mr. 
Taiesy  exposed  him  to  an  indictment.  The  Court  of  Chancery 
has  proceeded  on  the  principle  that  he  had  violated  the  statute ; 
if  so,  he  certainly  was  indictable.  What  puts  this  matter  be^- 
yond  all  controversy  is,  that  Mr.  Yates  is  committed  "  for  his 
said  malpractice  and  contempt."  This  could  not  mean  that 
as  solicitor  of  that  court,  he  had  been  guilty  of  malpractice,  for 
it  no  where  appears  that  he  was  a  solicitor  of  the  court ;  it  can 
have  reference  to  nothing  else,  than  that,  as  a  master  of  the 
court,  he  had  wilfiilly  done  an  act  contrary  to  the  statute,  and 
in  wilful  violation  oi  his  duty,  because  it  was  contrary  to  the 
statute.  It  follows,  that  the  Court  of  Chancery  has  undertaken 
to  punish  a  master  of  that  court,  whose  commission  is  derived 
from  the  •council  of  appointment,  for  his  malpractice,  in  vio-  [*353  ] 
lating  a  statute,  for  which,  if  the  statute  has  been  violated, 
there  exists,  in  a  court  of  competent  jurisdiction  only,  a  power 
of  punishing  the  individual. 

This  leads  to  the  inquiry  whether  the  Court  of  Chancery 
possesses  criminal  jurisdiction.  I  believe  it  only  necessary  to 
state  that  it  has  not  that  jurisdiction.  The  organization  of  that 
court,  its  proceeding  according  to  the  civil  law,  without  the 
power  of  convening  a  grand  or  petit  jurv,  renders  its  exercise 
of  criminal  jurisdiction  incompatible  with  every  idea  of  per- 
sonal safety  or  liberty. 

That  relief  can  be  afforded  by  habeas  corpus  where  the  con- 
viction contains  some  good  and  some  bad  matter,  the  case  of 
the  JK^  V.  Collyer  and  Capon,  already  cited,  shows.  The 
only  difference  between  that  case  and  this,  is,  that  here  one  of 
the  grounds  of  the  conviction  is  out  of  the  jurisdiction  of  the 
court,  and  there  it  had  jurisdiction  of  the  whole  complaint,  but 
made  an  illegal  sentence.  The  effect  on  the  individuals  is  the 
same  in  both  cases ;  the  one  suffered  for  a  matter  of  which  the 
court  had  not  cognizance,  the  other  for  an  excess  of  authority 
in  the  judgment.  But  it  cannot  be  intended  that  the  Court  of 
Chancery  would  have  inflicted  the  same  punishment  for  a  con- 
structive contempt  only,  which  it  would  for  a  contempt  and 
also  for  a  wilful  violation  of  a  statute  by  a  public  officer,  con- 
trary to.  his  duty.  That  both  matters  entered  into  the  judg- 
ti&ent  of  the  court,  is  manifest  to  my  mind,  because  both  are 
carefiiUy  recited,  and  he  is  committed  for  both.  How,  then, 
can  they  be  separated,  and  the  Court  of  Chancery  be  pre- 
sumed to  act  on  one,  when  it  professes  to  act  on  both  ?  It  ap- 
pears to  me  as  absurd  to  uphold  a  conviction  founded  upon 
good  and  bad  matter,  when  the  punishment  is  awarded  on    - 
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ALBANY,     both,  as  it  would  be  to  support  a  judgment  at  law,  founded 
^^^^^J^^  upon  distinct  matters,  some  of  which  were  actionable,  whilst 

Case  of  Others  were  not. 
J. V.N. Yates.  *it  has  been  intimated,  that  the  Court  of  Chancery  is  a 
[  *  354  ]  court  of  such  high  jurisdiction,  that  it  was  incompetent  for  a 
judge  of  this  court,  either  to  intermeddle  with  its  process,  or 
question  the  legality  of  its  proceedings.  With  all  due  defer- 
ence for  such  an  opinion,  I  cannot  subscribe  to  it.  In  eveiy 
case  arising  upon  habeas  corpus^  it  would  seem  to  me,  that  the 
sole  inquiry  ought  to  be,  Is  the  prisoner  legally  or  illegally  in 
custody  ?  and  not,  What  court  committed  him  ?  I  am  warranted 
in  this  position  by  the  opinion  of  Chief  Justice  Ti^hman^  in 
OltnsteacPs  case;  Mrs.  Sergeant  was  brought  before  him  on 
habeas  corpus^  and  it  was  insisted  by  the  counsel  for  Olmstead, 
that  she  was  not  entitled  to  her  discharge,  even  if  the  judge 
was  of  opinion  that  the  district  court,  by  which  she  was  com- 
mitted, had  no  jurisdiction.  He  declared  his  opinion  to  be, 
that  in  the  case  supposed,  he  would  have  a  right,  and  it  would 
be  his  duty  to  discharge  the  prisoner. 

On  these  principles,  if  the  cause  was  before  me,  anew,  and 
separated  from  the  question  of  recommitment,  I  should  pro- 
nounce the  conviction  bad,  and  that  the  prisoner  was  entitled 
to  his  discharge. 

Kent,  Ch.  J.  The  return  to  the  habeas  corpus  has  imposed 
upon  the  court  the  necessity  of  discussing  and  deciding  some 
interesting  questions.  We  are  called  to  examine  into  the  valid- 
ity of  the  commitment  of  the  Court  of  Chancery,  into  the  au- 
thority of  a  judge  of  this  court,  to  interfere,  in  vacation,  upon 
habeas  corpus^  and  to  set  aside  such  commitment.  It  is  also 
made  a  question,  whether  the  act  of  the  judge,  be  not,  at  all 
events,  conclusive  upon  the  subject  matter  of  the  commitment. 
This  inquiry  is,  in  every  view,  important,  and  1  shall  endeavor 
to  acquit  myself  of  my  public  duty,  by  bestowing  upon  the 
case,  a  free,  full  and  diligent  investigation. 
[  *  355  ]  *  A  preliminary  question  was  raised,  and  reserved  upon  the 

argument,  which  must  be  disposed  of,  before  we  enter  upon 
the  consideration  of  the  merits. 

The  sheriff  returns,  not  only  the  order  of  the  Court  of 
Chancery,  of  the  5th  of  December^  by  virtue  of  which  he  took, 
and  now  holds  the  prisoner ;  but  the  order  of  the  5th  of 
September,  upon  which  the  prisoner  was  retaken,  after  the 
first  discharge  by  the  judge,  and  also  the  attachment  of  the 
17th  o{  August^  upon  which  the  prisoner  was  originally  com- 
mitted. 

Unless  the  attachment  is  to  be  received  as  part  of  the  return, 
we  cannot  examine  into  the  legality  of  the  original  commit- 
ment, nor  into  the  legality  of  the  discharge  of  the  prisoner  by 
the  judge.  The  counsel  for  the  prisoner  have  contended,  that 
,  the  whole  return  ought  to  be  received,  as  pertinent,  and  in 
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order.    The  last  order  does  not  specify  in  what  the  contempt    Albany, 
and  malpractice  therein  mentioned  consisted,  but  it  refers  to  .^^^f^J^^ 
the  writ  of  attachment,  as  containing  the  true  cause  of  the  com-       case  of 
mitment.    This  order  declares  the  discharge  by  the  judge  to  J.v.n.Yatm. 
have  been  illegal  and  void,  and  it  evidently  considers,  that  the 
prisoner  ought  to  be  reclaimed,  by  virtue  of  the  attachment, 
and  that  the  recommitment  is  to  be  sustained  upon  that  ori- 
ginal process.    If  the  discharge  was  mill  and  void,  this  con- 
struction was  correct,  and  the  prisoner  is  in,  as  from  the  first 
commitment.    The  sheriff  could  not,  then,  return  the  true 
cause  of  the  caption  and  detention  of  the  prisoner,  without 
stating  the  attachment,  as  well  as  the  subsequent  orders ;  and 
I  am,  accordingly,  of  opinion,  that  the  whole  return  ought  to 
be  received. 

1.  The  first  point  raised  by  the  counsel  for  the  prisoner  is, 
whether  the  discharge  of  the  judge  be  not  conclusive  and  final, 
so  as  to  preclude  the  Court  of  Chancery  from  examining  into 
the  correctness  of  the  discharge,  and  from  recommitting  the 
prisoner  for  the  same  cause. 

*The  hcJfeas  corptis  act,  among  the  exceptions,  states  those  [  *  356  ] 
of  *^  persons  convict,  and  in  execution  by  legal  process,"  as 
being  entirely  out  of  the  purview  of  the  third  section,  under 
the  authority  of  which  the  habeas  corpus  was  awarded.  And 
if  the  prisoner,  when  he  was  discharged,  was  a  person  an- 
swering to  either  of  those  descriptions,  the  judge  had  no 
authority  to  bail  or  discharge  him,  and  he  ought  to  have 
been  immediately  remanded.  If  such  a  prisoner  should  be 
discharged,  the  discharge  cannot  be  binding  or  valid,  for  this 
would  be  placing  power  without  law,  upon  the  same  founda- 
tion with  power  exercised  according  to  law.  A  proceeding 
without  jurisdiction  is  void,  and  a  mere  nullity.  The  judge,  in 
this  case,  derived  all  his  authority  from  the  statute,  and  that 
does  not  apply,  and  of  course  does  not  make  his  discharge 
binding,  if  the  prisoner  came  within  one  of  the  exceptions 
stated. 

The  5th  section  of  the  act  which  prohibits  reimprisonment,for 
the  same  ofiences,  of  persons  discharged  upon  habeas  corpus^ 
most  evidently  applies  only  to  cases  in  which  the  writ  and  dis- 
charge were  had,  pursuant  to  the  statute.  And  even  this  pro- 
hibition extends  only  to  magistrates  acting  individually,  in  va- 
cation, and  does  not  extend  to  any  court  having  jurisdiction  of 
the  cause  of  the  commitment.  Such  courts  are  expressly  ex- 
cepted from  the  prohibition,  and  of  course  retain  the  same  pow- 
ers as  before  the  passing  of  the  statute.  If,  then,  the  attach- 
ment had  in  itself  been  so  defective,  as  not  to  have  been  sufli- 
cient  to  have  held  the  prisoner,  the  Court  of  Chancery  might 
still  have  awarded  a  new  and  competent  warrant  of  commit- 
ment, for  the  same  cause,  for  which  the  first  warrant  issued, 
provided  the  case  was  one  of  which  that' court  had  juris- 
diction 
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ALBANY.        In  AiphmisoU  case  (2  BuUtr.  259.)  the  Court  of  King's  Bendi 

August,  1809.  admitted  that  this  might  be  done.     He  was  committed  by  the 

CaM  of       college  of  physicians,  for  practising  physic,  and  was  brought 

j.v.n.Yatks.  into  die  King's  Bench  *upon  Ao&ecw  corpuf ;  and  all  the  court 

[  *  357  ]      held  the  return  insufficient,  as  no  cause  for  the  commitment  was 

stated.     But  they  agreed,  that,  '^  if  they  should  discharge  him, 

for  the  insufficiency  of  the  return,  then  the  college  would  pros* 

ently  take  him  again,  and  commit  him,  and  then  would  amend 

their  return,  and  make  it  better." 

It  was  the  decision  of  a  majority  of  the  judges  who  gave 
their  opinions,  to  the  house  of  lords,  in  1757,  on  several  ques* 
tions  relative  to  writs  of  kabea»  corpus,  that  at  cpmmon  law, 
and  before  the  statute  of  31  Charles  II.  no  judge  could  regu* 
larly  issue  a  writ  of  habeas  corpus j  in  vacation ;  and  even  now, 
under  the  statute,  the  judge  has  no  means  to  enforce  obedience 
to  the  writ,  but  by  referring  the  case  to  the  court,  out  of  which 
the  process  is  supposed  to  issue.  It  would  then  be  extremely 
incongruous  and  singular,  if  the  act  of  a  judge  in  vacation, 
which  he  has  not  authority  to  execute,  was  to  have  the  force 
and  effect  of  a  final  judgment,  pronounced  in  the  last  resort, 
and  conclude  all  other  jurisdictions  within  the  state.  Such  a 
power  would  be  dangerous  as  well  as  unprecedented.  A  single 
judge  of  this  court  might,  in  that  case,  annul  the  decision  of 
the  rest  of  the  court,  by  discharging,  in  vacation,  a  person  com- 
mitted by  the  judgment  of  the  court.  A  power  of  this  extent 
would  ride  over  all  the  courts  of  the  land,  and  become  per- 
^  fectly  despotic,  if  it  was  not  subject  to  review  an)l  correction. 
There  is  no  trace  of  its  existence  to  be  met  with  in  the  books, 
and  the  only  colorable  ground  for  the  conclusiveness  of  the 
discharge  of  a  prisoner,  upon  habeas  corpus,  is  the  provision 
contained  in  the  5th  sec,  of  the  habeas  corpus  act ;  and  that 
provision,  as  we  have  seen,  is  limited  to  cases  properly  arising 
under  the  act,  and  in  no  respect  extends  to  courts  of  compe- 
tent jurisdiction.     / 

There  are  numerous  instances,  in  which  the  Court  of  K.  B* 
[  *  358]  and  some  cases,  in  which  the  Court  of  C.  B.  has,  *upon  habeas 
corpus^  undertaken  to  examine  and  decide  upon  the  cause  and 
the  authority  for  the  commitment  by  another  court.  But  in  all 
those  cases,  the  habeas  corpus  was  awarded  by  the  court,  and 
returnable  therein ;  and  except  in  a  few  anonialous  cases,  in 
the  time  of  James  I.,  and  of  which  I  shall  take  notice  hereailer. 
the  examination  into  the  authority  of  the  court  to  commit, 
arose  upon  commitments  by  some  inferior  court.  (12  Co* 
Chauncey^s  case.  1  Roll,  Rep,  245.  Codde^s  case.  Cro,  Car. 
567.  Crawley* s  cose.  2  Bulst,  139.  Hodges  v.  Mayor  of  lAsJc* 
arett.  Styles,  90.  Smith's  case.  Vaug,  135.  BushelTs  case. 
1  SaUc.  348.  BetheWs  case.  1  Ld.  Raym.  99.  Bracy^s  case. 
1  Ld.  Raym,  213.  Greonvelt's  case.  1  Ld.  Raym.  545.  King 
V.  Chandler.  Stra.  794.  King  v.  EStvell.  Sayer,  44.  King  v. 
CoUyer  and  Capon.)  They  were  all  cases  of  habeas  corpus^  at 
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comnum  law ;  and  I  apprehend,  that  there  is  not  an  instance     Albany, 
in  the  EngUsh  law,  of  a  judge  in  vacation  undertaking  to  de-  ,^^fr}^ 
cide  upon  the  legality  of  a  conunitment  in  execution,  by  the       case  of 
judgment  of  any  court  of  record,  and  much  less,  of  a  court  of  J.v.n.Yatm 
the  highest  degree. 

The  powers  granted  by  the  habeas  corptis  act,  to  a  judge  in 
vacation,  were  never  intended  to  apply  in  any  such  case,  be- 
cause cases  of  that  kind  appear  to  be  carefiiUy  excepted  in  the 
statute ;  and  it  was  not  requisite  to  include  them,  for  the  pur- 
pose of  guarding  against  arbitrary  and  groundless  imprison- 
ment. The  statute  seems,  with  a  studied  precaution,  to  have 
declared  that  the  powers  granted  to  a  judge  in  vacation  time, 
were  not  to  affect  cases  of  imprisonment,  under  the  authority 
of  a  competent  court.  In  the  first  place,  ^^penom  convict,  and 
jperMom  in  executum  by  legal  processj^  are  not  to  apply  to  a 
judge  for  the  allowance  of  a  writ  of  habeas  corpus.  In  the 
second  place,  a  judge  is  not  to  discharge  the  prisoner  brought 
before  him,  if  it  af^>ears  that  he  is  detained  '^  upon  any  legal  pro- 
eess,  aui  of  a  court  having  jurisdiction  of  criminal  tnattersJ* 
And  lastly,  if  *the  prisoner  be  set  at  large,  the  prohibition  to  [  *  359  ] 
reimprison  him  for  the  same  offence,  does  not  extend  to  any 
**  court  having  jurisdiction  of  the  cause"  It  appears  to  me,  to 
be  unfit,  and  dangerous  to  the  orderly  administration  of  the 
law,  for  a  single  judge,  in  vacation,  to  be  charged  with  a  sum- 
mary and  plenary  power  of  review  of  the  judgments  and  ex- 
ecutions of  a  regular  court  of  justice.  The  abuse  of  the  pow- 
ers of  the  established  courts  was  never,  in  any  period  of  our 
law,  so  grievous,  as  to  require  such  a  prompt  control.  And, 
perhaps,  as  much,  and  more  danger  was  to  be  apprehended 
fi-om  the  abuse  of  such  a  remedy,  than  from  the  abuse  of  the 
original  power. 

The  uniform  practice,  under  the  statute  of  Charles  11.  ap- 
pears* to  have  coincided  with  the  construction  which  I  adopt ; 
and  which  strikes  my  mind,  as  founded  on  the  strongest  prin- 
ciples. This  settled  practice  ought  to  govern  and  conclude 
us;  for  our  habeas  corpus  act  is  cdmost  a  literal  transcript  of 
the  statute  of  Charles.  The  act  of  1787  followed  the  JEitglish 
statute,  verbatim,  and  the  revised  act  of  1807,  made  only  some 
slight  abbreviations  in  the  mode  of  expression,  which  cannot, 
without  violence,  be  construed  to  alter,  in  the  least  degree,  the 
sense  and  settled  construction  of  the  former  act.  That  the 
^'  mere  change  of  phraseology,"  in  the  revised  laws,  was  not  to 
work  a  change  in  the  estabushed  interpretation,  was  the  unan- 
imous decision  of  the  Court  for  the  Correction  of  Errors,  in  1805, 
in  the  case  of  Taylor  v.  Delancy.  (2  Caines*s  cases  in  error, 
150,  151.) 

There  seems  to  be  a  degree  of  propriety  and  consistency  in 
a  superior  court  of  appelbte  jurisdiction  taking  cognizance, 
upon  the  return  of  a  writ  oi  habeas  corpus,  of  the  legality  of  a 
judgment  and  commitment,  in  an  inferior  court :  but  for  a  sin- 
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ALBANY,    gle  judge  to  possess  such  a  power,  to  be  exercised  in  vacattoii, 

August,  18Q9.  ill  2  summary  manner,  without  argument  of  counsel,  and  upon 

^""^^iiT^  the  judgment  and  *commitment  of  any  and  of  every  court  in 

J.  v.n.Yatcs.  the  state,  would  be  an  alarming  innovation  upon  our  judicial 

system. 

If,  therefore,  upon  the  return  of  a  writ  of  habeas  corpus, 
awarded  in  vacation,  it  appears,  that  the  prisoner  stands  com- 
mitted by  the  judgment  of  a  court  of  record,  or  other  court  <if 
competent  authority,  the  judge  is  bound,  immediately,  to  re- 
mand the  prisoner ;  and  he  has  no  power  to  examine  and  de- 
cide, touching  the  legality  of  the  judgment,  or  the  jurisdiction 
of  the  court.  These  questions  belong  to  the  oognizanoe  of  this 
court,  as  possessing  general  appellate  powers,  and  as  having 
the  supreme  control  of  all  inferior  courts. 

The  relief  granted  upon  habeas  corpus^  against  defective  con- 
victions and  commitments,  is,  in  some  respects,  analogous  to 
the  relief  obtained  upon  a  writ  of  error.  It  is,  in  one  respect, 
more  desirable,  because  it  is  more  prompt  in  relieving  the  pris- 
oner from  imprisonment ;  but,  on  the  other  hand,  it  leaves  the 
order,  or  judgment  of  the  court  below,  in  full  force,  and  only 
discharges  the  party  from  the  present  effect  of  it.  Before  Btuk 
elVs  case,  no  person  was  ever  delivered  by  habeas  carpus^  or 
without  a  writ  of  error,  from  commitments  by  a  court  of  oyer  and 
terminer;  and,  since  that  time,  the  courts  will  not,  unless  the 
judgment  or  commitment  be  manifestly  bad  in  substance,  re- 
lieve on  habeas  corpus^  but  put  the  party  to  his  writ  of  error. 
(BethelVs  case,  1  Salk.  348.  and  JSSng'  v.  Collyer  and  Capon, 
Sayery  44.) 

My  opinion,  on  the  first  point  raised  in  this  case,  accordingly, 
is,  that  the  discharge  which  took  place  in  the  vacation,  was  in 
no  respect  conclusive,  either  upon  the  Court  of  Chancery,  or 
upon  this  court ;  and  I  am  also  of  opinion,  that,  if  the  first  com- 
mitment was  good,  the  recommitment  was  equally  lawful,  for 
that  the  discharge  was  unauthorized  and  void,  inasmuch  as  it 
was  not  in  a  case  within  the  provision  of  the  habeas  corpus  act, 
and  because  a  judge  in  vacation  has  no  authority,  either  under 
[  *  361  ]  the  act,  or  without  it,  to  review,  and  set  aside,  as  ^illegal  and 
void,  a  formal  commitment  and  conviction  by  the  Court  of 
Chancery. 

T  shall  next  proceed  to  examine  the  merits  of  the  present 
application,  as  appearing  upon  that  part  of  the  return,  which 
:  sets  forth  the  original  warrant  of  commitment,  and  as  uncon- 
nected with  any  thing  which  took  place  subsequent  to  the  first 
execution  of  the  attachment.  The  case  is  now  to  be  consid- 
ered, as  if  this  was  the  first  writ  of  habeas  corpus,  which  had 
been  sued  out  by  the  prisoner. 

The  counsel  for  the  prisoner  submitted  to  the  court  three 
objections  to  the  legality  of  the  original  warrant  of  commit- 
ment, and  they  contended,  that  upon  either  of  the  grounds, 
the  commitment  was  illegal,  and  that  the  prisoner  ought  to  be 
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discharged.    I  shall  examine  these  several  objections  in  their     albant, 
order.  ^°s^''  ^^• 

1.  It  is  said,  that  the  matter  laid  to  the  charge  of  the  de-       case  of 
fendant,  was  a  misdemeanor  prohibited  by  the  statute,  and  JV.N  Yates. 
not  cognizable  in  chancery,  and  that  the  conviction  and  im- 
prisonment were  for  that  offence,  and  not  for  a  contempt  of 
the  court. 

The  attachment  recites  a  previous  order  of  the  court,  in 
which  it  was  declared,  that  the  defendant,  during  the  time  that 
he  was  a  master,  filed  a  bill  in  the  name  of  one  of  the  solicit- 
ors, and  had  acted  as  solicitor  in  the  prosecution  of  the  bill,  in 
the  name  of  the  person,  '^  contrary  to  the  statute  in  that  case 
made  and  provided,  in  wilful  violation  of  his  duty  as  master, 
and  in  contempt  of  the  authority  of  the  court/'  Here  is  a  plain 
and  specific  statement  of  the  cause  of  the  commitment,  and  I 
feel  no  difliculty  in  saying,  that  it  was  a  palpable  case  of  con- 
tempt, of  which  the  court  had  jurisdiction.  That  the  court 
meant  to  proceed  on  the  ground  of  the  contempt,  appears  from 
the  charge  in  the  order,  which  amounts  to  a  conviction  for  a 
contempt,  and  from  the  subsequent  part  of  the  order,  directing 
the  prisoner  to  be  committed  ^^for  his  said  malpractice  and 
contempt."  *I  cannot  perceive,  in  this  order,  any  color  for  [*362"| 
the  inference,  that  the  Court  of  Chancery  assumed  a  criminal 
jurisdiction,  distinct  from  the  jurisdiction  which  that  court  has 
over  contempts.  Why  should  the  court  have  done  it  ?  The 
offence  was,  in  itself,  a  contempt  of  that  court.  This  point 
cannot  well  be  controverted.  For  an  officer  in  chancery  to 
practise  as  a  solicitor,  in  the  name  of  another  solicitor,  was 
malpractice  and  contempt ;  and  to  do  it  without  the  knowl- 
edge or  consent  of  such  other  solicitor,  was  a  more  aggravated 
mcdpractice  and  contempt,  for  it  was  a  gross  fraud.  The  order 
does,  indeed,  go  on  to  say,  that  such  conduct  was  "  contrary 
to  the  statute  in  that  case  made  and  provided,  and  in  wilful 
violation  of  his  duty  as  master."  And  are  those  words  to  war- 
rant the  inference,  that  the  court  intended  to  depart  from  the 
exercise  of  its  undoubted  jurisdiction  in  the  case  of  contempts, 
when  it  had  a  contempt  fully  before  it,  and  to  usurp  the  crim- 
inal jurisdiction  of  a  court  of  law  ?  Is  such  a  conclusion  ncces-  - 
sary,  or  even  tolerable,  when  resting  on  such  grounds,  and  ap- 
plied to  such  a  court  ?  The  inference  would  be  very  severe, 
and  one  which  I  could  never  indulge,  even  if  the  order  stopped 
there.  But  when  we  connect  this  paragraph  with  the  words 
which  follow,  "  and  in  contempt  of  the  authority  of  this  court," 
and  when  we  add  the  order  thereon,  that  the  party  be  com-  • 
mitted  '^  for  such  malpractice  and  contempt,"  the  intention 
of  the  court  appears  to  me  to  be  manifest. 

The  statute,  which  the  court  is  supposed  to  have  alluded  to, 
IB  the  act  entitled  "  An  act  concerning  counsellors^  attorneys^  and 
solicitors,^*  which  declares,  that  no  master  in  chancery  shall 
act  as  solicitor  in  any  action  or  matter  in  that  court.     A  viola- 
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ALAANT.     tton  of  this  prohibition,  by  a  master,  may  possibly  be  indicts 
s^2f^^^^^.^J,  able,  on  the  eround  that  every  contempt  of  a  statute  is  indict- 
Cbm  of      able,  if  no  omer  punishment  be  prescribed.    But  an  offence 
J.V.N.  Yatxs.  agaiiigt  this  statute,  may  also  be  a  contempt  ^  the  court,  thou^ 
[  *  363  ]       indictable ;  *and  the  court  may  punish  the  contempt.    A  great 
part  of  the  contempts  which  may  be  committed  against  a  court 
of  justice,  are  indictable  offences ;  such,  for  instance,  as  as- 
saults committed  in  the  presence  o[  the  court,  resistance  to  its 
process,  and  Ubels  upon  the  court  or  its  suitors,  in  respect  to 
matters  pending  before  it.     Because  the  offence  is  indictable, 
that  circumstance  does  not,  in  any  case,  destroy  the  right  of 
the  court  to  proceed  against  the  party  for  the  contempt,  pro- 
vided the  act  complained  of  amounts  to  a  contempt. 

One  Habin  acted  as  an  attorney  in  the  K.  B.,  in  the  name 
of  a  regular  attorney  of  the  court,  without  the  authority  of 
such  attorney,  and  the  court  panted  an  attachment  against 
him.  ^1  Burr,  30.)  Yet  Habin  seems  to  have  been  as  liable 
to  indictment  for  that  conduct,  as  the  present  defendant;  for 
the  statute  of  2  G.  II.  c.  23.  s.  1,  which  was  then  in  force,  had 
declared,  that  no  person  should  be  permitted  to  act  as  attor- 
ney, untU  admitted  and  enrolled  in  the  court.  It  was  as  much 
a  contempt  of  the  Court  of  Chancery,  for  the  master  to  have 
acted  as  solicitor,  after  the  prohibition  in  the  statute,  (admit- 
ting him  to  have  been  a  solicitor  before  he  was  master,)  as  it 
would  have  been  for  any  individual  without  admission,  to  have 
acted  as  solicitor.  The  itattUe  su^ended  the  authority  of  the 
previous  license,  so  long  as  he  continued  a  master  of  the  court; 
and  to  act  as  solicitor,  in  defiance  of  the  statute,  was  also  act* 
ing  against  the  will  and  in  contempt  of  the  court 

Every  illegal  and  unauthorized  interference  with  the  process 
or  proceedings  of  a  court,  is  clearly  a  contempt  of  such  court, 
whether  that  illegality  be  created  by  statute,  or  be  declared  by 
the  rules  and  practice  of  the  court.  This  is  a  principle  so  well 
settled,  as  to  become  elementary.  The  Court  of  Chancery  was 
therefore  bound,  in  respect  to  its  own  character,  and  the  rights 
of  its  suitors,  to  animadvert,  as  for  a  contempt,  upon  a  master, 
[  *  364]  for  practising  as  solicitor,  contrarv  to  the  statute ;  because,  *as 
^  far  as  relates  to  the  punishment  for  contempts,  a  court  of  chan- 
cery is  as  much  a  court  of  criminal  jurisdiction,  as  any  court 
of  law. 

The  case  stated  in  the  return  was  not  an  ordinary  violation 
of  a  statute,  of  which  the  courts  of  common  law  have  exclusive 
cognizance.  It  was  a  violation  which  carried  with  it,  of  neces- 
sity, the  commission  of  a  contempt.  It  was  a  violation  of  a  law 
relative  to  proceedings  and  practice  in  chancery y  and  committed, 
upon  the  records,  and  in  the  very  heart  of  the  court,  by  one  of 
its  officers.  This  gave  the  court  cognizance  of  the  case,  as  a 
contempt.  The  conduct  of  the  prisoner,  as  set  forth  in  the  or* 
der,  was  a  firaud,  practised  upon  a  suitor  of  the  court,  and  it 
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was  an  abuse  by  practice,  which  tended  to  injustice,  deceit    albaj^ 
and  oppression.  August,  istfe. 

"  The  law,"  says  Serjeant  HawJcinSy  (b.  2.  c.  22.  s.  2.  and  case  of 
32.)  "gives  all  courts  of  record  a  kind  of  discretionary  power  J.v.n.Yaiks. 
over  all  abuses,  by  their, own  officers,  in  the  administration  or 
execution  of  justice,  which  bring  a  disgrace  on  the  courts  them- 
selves, as  not  taking  sufficient  care  to  prevent  them ;"  and  he 
says,  that  the  court  may  proceed  by  attachment  not  only  against 
attbrneys,  sherilTs,  &c.  but  against  any  other  officer  of  the 
court,  for  any  act  of  disobedience  or  injustice,  that  concerns 
the  practice  of  the  court.  Lord  Ch.  Baron  Comyns  lays  it 
down  generally,  that  "  an  attorney,  being  an  officer  of  the 
court,  if  he  attempts  any  thing  which  he  cannot,  or  ought  not 
to  do,  it  will  be  a  contempt  of  the  court,  for  which  an  attach- 
ment shall  go."     (Tit.  Attorney,  B.  13.) 

The  malpractice  of  officers,  if  frequent  or  unpunished,  re- 
flects dishonor  on  the  administration  of  justice,  and  creates 
among  the  people  a  disgust  against  the  courts  themselves.  This 
is  the  true  ground  of  that  salutary  and  indispensable  discre- 
tion, with  which  the  courts  are  invested,  of  controlling  and  pun- 
ishing all  kinds  of  abuse  and  lawless  practice,  in  every  *officer  [*365  * 
belonging  to  their  jurisdiction.  If  we  were  then  to  admit,  as 
the  counsel  for  the  prisoner  contended,  that  the  prisoner  was 
attached  for  violating  the  statute,  I  should  be  of  opinion, \hat 
the  attachment  was  proper,  for  the  statute  could  not  be  vio- 
lated, without  involving,  in  the  breach  of  it,  a  contempt  of  the 
court,  any  more  than  a  breach  of  the  peace  can  be  committed, 
in  the  presence  of  a  court,  without  including  in  the  commission 
of  it,  a  contempt  of  such  court. 

But  it  is  clear,  from  the  facts  stated  in  the  order,  that  the 
Court  of  Chancery  did  not  convict  the  prisoner  of  a  contempt  on 
the  principal  point,  that,  being  master,  he  had  acted  as  solicitor.  • 
If  that  had  been  the  ground  of  the  contempt,  much  of  the  detail 
in  the  order  would  have  been  omitted,  as  superfluous.  The 
averment,  that  while  he  was  master  he  had  acted  as  solicitor, 
by  filing  the  bill,  would  have  been  sufficient.  But  an  offence, 
certainly  not  within  the  statute,  is  set  forth,  and  that  is  sub- 
scribing the  name  of  Peter  W.  Yates  to  the  bill,  without  his 
knowleds^e  or  consent,  and  carrying  on  the  cause  in  the  namo 
of  P.  WC  Yates.  This  is  the  strong  and  prominent  gravamen 
set  forth  in  the  order,  and  it  is  a  grievance  and  contempt, 
which  the  statute  did  not  reach.  It  was  essential  to  the  dig- 
nity of  the  court,  and.  to  the  purity  and  regularity  of  its  prac- 
tice, that  such  conduct  should  be  noticed  and  punished.  The 
animadversion  was  indispensable. 

I  have  hitherto  considered  the  objection  on  the  supposition, 
that  the  act  of  the  prisoner  did  really  amount  to  an  indictable 
ofTence  under  the  statute.  The  counsel  argued  the  case  on  this 
assumption,  and,  indeed,  without  it,  the  objection  which  I  have 
been  considering,  would  at  once  fall  to  the  ground.     But  I 
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Albany;  wish  here  to  be  understood,  as  not  giving  any  decided  opinion 
^^^^l}^r^  on  this  point.  It  will  be  time  enough,  when  the  question 
Cue  of  shall  necessarily  *call  for  an  opinion.  The  words  of  the  stat- 
I.Y.N.Yatxs  ute  are,  that  no  master  shall  act  as  soUdior  in  any  action  ;  and 
strictly  speaking,  the  prisoner  did  ngt  act  as  solicitor,  but  he 
acted  as  agent  for  and  in  the  name  of  another  solicitor.  The 
statute  had  reference  to  acts  done  directly  by  a  master,  in  his 
own  name,  as  solicitor ;  and  this  intention  is  made  evident  by  a 
recurrence  to  the  act  of  the  20th  February^  1787,  where  this 
prohibition  is  first  to  be  found.  The  act  intended  to  render 
that  practice  unlawful,  which  was  lawful  before.  Practising 
in  the  name  of  another  solicitor  was  always  malpractice,  and 
punished  as  such  by  the  courts.  It  is  a  fraud  practised  both 
upon  the  solicitor  and  the  court,  and  there  is  no  need  of  a 
statute  prohibition.  If  such  conduct  was  within  one  of  ^e 
mischiefs  that  the  statute  had  in  view,  the  power  of  the  courts 
was  adequate  to  meet  and  redress  it.  If  the  statute  does  in 
fact  reach  this  case,  it  is  so  fer  a  declaratory  provision,  and 
perfectly  useless. 

But  if  this  court  is  to  review  the  legality  of  the  conviction  in 
chancery,  we  ought,  at  least,  to  give  the  language  of  it  a  sound 
and  liberal  interpretation,  and  every  reasonable  intendment 
should  be  made  in  support  of  the  jurisdiction  of  that  court 
This  has  grown  into  a  settled  maxim.  In  BetheWs  case,  (1 
Salk.  348.)  Lord  Holt  and  the  other  judges  agreed,  that  the 
return  was  not  regular  or  formal,  but  as  it  appeared  that  the 
prisoner  was  committed  by  a  court  having  jurisdiction  of  the 
matter,  he  was  remanded.  Serjeant  Hawkins  (JB.  2.  c.  15.  s. 
73.  76.)  lays  it  down  as  a  general  rule,  that  whenever  the  con- 
trary does  not  plainly  and  expressly  appear,  it  shall  be  presumed 
that  the  commitment  was  legal ;  and  he  adds,  that  the  superior 
courts  pay  the  highest  regard  to  one  another's  proceedings,  and 
will  presume  them  to  be  agreeable  to  law,  unless  the  contrary 
appear,  or  the  case  be  very  extraordinary.  We  are  then  bound 
(^  '^367  ]  to  say,  that  if  a  competent  authority  be  shown,  no  ♦words  of 
equivocal  import,  in  drawing  up  the  order,  can  or  ought  to  affect 
it.  To  set  aside  the  conviction,  as  coram  non  judice,  because 
the  order  declares  the  act  of  the  prisoner  to  be  against  the  stat- 
ute, and  his  duty  as  master,  as  well  as  in  contempt  of  the  court, 
would  be  to  adopt  a  construction  rigorous  beyond  example. 
Utile  per  inutile  non  vitiatur.  In  the  case  of  Hugfi^ns(mj  a 
printer,  (2  At.  469.)  who  was  adjudged  by  Lord  Hardmcke 
guilty  of  a  contempt  in  publishing  a  defamatory  libel  upon 
certain  persons  who  had  made  affidavits  in  chancery,  the  lord 
chancellor  takes  great  pains  to  prove  the  paper  a  defamatory 
libel,  or  in  other  words,  an  indictable  offence,  and  he  con- 
cludes with  declaring  it  also  a  contempt  of  his  court,  for  which 
the  *  party  was  committed,  according  to  the  common  order  of 
the  court  in  such  cases.  I  believe  it  was  never  supposed  that 
Lord  Hardiokke  Usurped  jurisdiction,  and  that  his  commitment 
306 


OF  THE  STATE  OF  NEW-YORK.  367 

was  void,  because  he  showed  a  paper  to  be  a  libel,  as  well  as^  Albany, 
a  contempt.    Those  words  were  thrown  in,  to  denote  the  ag-  ,^^^f\!^^ 
gravation  of  the  case ;  but  the  exercise  of  the  power  of  the  court       case  of 
was  justly  applied  to  the  contempt,  and  not  to  the  libel.  J.v.N.YAT«i 

As  to  the  manner  of  drawing  up  orders  in  chancery,  his  lord- 
ship observed,  in  the  case  orSaJcer  v.  Hart^  (2  Atk.  489.)  that 
he  wished  the  orders  of  his  court  were  framed  with  the  same 
simplicity,  as  orders  made  by  the  courts  of  law.  They  usually 
contain  a  recital  of  the  principal  facts ;  and  this  habitual  w  ant 
of  precision,  in  chancery  orders,  may  account  for  some  super- 
fluous expressions  in  the  present  case,  though  the  order  of 
conmiitment  for  "  malpractice  and  contempt,"  was  agreeable 
to  the  usual  course.  The  word  malpractice  is  an  appropriate 
term  fur  a  contempt  committed  by  an  attorney  or  solicitor,  in 
abusing  the  practice  of  the  court ;  and  the  most  that  can  be 
said  of  the  order  before  us  is,  that  it  uses  two  words  of  synon- 
ymous import,  to  express  the  same  idea. 

*The  return  then  shows,  evidently,  that  the  proceeding  and       [  *  368  ] 
commitment  in  chancery  was  for  a  contempt ;  and  on  this  sub- 
ject it  may  be  useful  to  look  into  the  English  decisions. 

Several  cases  arose  in  the  time  of  James  I.  in  which  the  Court 
of  K.  B.  discharged  persons  upon  habeas  corpus,  who  were  com- 
mitted by  the  Court  of  Chancery  for  contempts.  In  the  cases  of 
Astwick  and  Apsley  {Moore,  839,  840.  1  Roll.  Rep.  192.)  the 
cause  and  particulars  of  the  contempt  were  not  set  forth,  so  as 
to  enable  the  Court  of  K.  B.  to  exercise  its  assumed  power,  to 
judge  of  the  sufficiency  of  the  contempt,  and  this  is  said  to  have 
Deen  the  reason  for  the  discharge  in  those  cases.  And  there- 
fore, in  Allen's  case,  {Moore,  840.)  as  the  caiise  of  the  contempt 
was  given,  viz.  in  not  performing  a  certain  decree,  therein  made, 
the  prisoner  was  remanded.  But  even  this  did  not  satisfy  in 
GlanvilIe'scQsey{Moore,638.  3 Bulst.  301.  Cro.  Jac.  343.)  for 
tliere  it  appeared,  by  the  return,  that  he  was  committed  by  the 
Court  of  Chancery,  for  breach  of  a  decree,  and  yet  he  was  dis- 
charged by  the  Court  of  K.  B.  which  held  the  decree  illegal ; 
and  this  decision  led  to  an  open  struggle  between  those  courts 
for  jurisdiction ;  for  Glanville  was  afterwards  committed  by 
the  Court  of  Chancery,  for  the  same  cause,  and  again  deliv- 
ered by  the  Court  of  K  B. 

Respecting  the  authority  of  these  cases,. Serjeant  Hatckim 
(B.  2.  c.  15.  s.  76.)  remarks,  that  as  to  the  Court  of  K.  B.  bail- 
ing persons,  committed  by  the  Court  of  Chancery,  little  is  said 
in  the  books,  except  in  the  reign  of  James  I.  when  Lord  Coke 
was  Ch.  J.,  and  when  there  was  great  heat  and  contest  between 
tho$e  courts,  and  several  persons  committed  by  chanceiy  were 
bailed  by  the  K.  B.  But  he  adds  that  be  had  not  met  with  any 
late  precedent  of  the  kixid,  and  he  intimates,  that  the  long  dis- 
use of  such  proceedings  liad  lessened  the  authority  of  those 
cases.  la  another  place  (2  BL  Rev.  757.)  they  are  called 
hasty  decisions.    *They  arose  out  oi  a  violent  contest,  con-      [  •  369  J 
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ALBANY,     cerning  which  it  is  has  been  uniformly  admitted,  that  the  Court 
^^^J^J^J^  of  K.  B.  was  wrong ;  and  that  Lord  CoJce^s  conduct  was  not 
CsMof       only  erroneous    but  intemperate.     Those  cases  ought  not, 
j.v.n.Yatbs.  therefore,  to  be  cited,  as  precedents,  and  especially  since  they 
are  counteracted  by  the  whole  current  of  subsequent  decisions. 
In  the  very  next  reign,  we  find  the  court  adopting  different 
principles,  and  pursuing  a  more  moderate  course  of  conduct, 
and  one  more  consistent  with  the  privileges  of  other  courts. 
This  appears  from  Chambers^s  case,  (Cro.  Car.  168.)  who  was 
committed  by  the  star  chamber,  for  a  contempt,  and  upon  being 
brought  into  the  K.  B.  on  habeas  corpus^  he  was  remanded,  and 
the  court  said,  that ''  it  was  not  the  usage  of  that  court,  to  de- 
liver one  committed  by  the  decree  of  one  of  the  courts  of  jus- 
tice."   In  a  subsequent  case,  in  that  reign,  {Cro,  Car.  579.) 
one  J.  S.y  who  had  been  committed  by  the  exchequer,  for  not 
paying  a  fine,  was  brought  up  by  habeas  corpus^  and  remanded, 
"  because  the  commitment  was  by  a  judicial  court." 

In  the  case  of  the  Earl  ofShaftsbury,  (2  St.  Tri,  615.  1  Mod. 
144.)  who  was  imprisoned  by  the  house  of  lords,  for  "  high  con- 
tempts committed  against  it,"  and  brought  into  the  K.  B.,  the 
court  held  that  they  had  no  authority  to  judge  of  the  contempt, 
and  remanded  the  prisoner.  The  court,  in  that  case,  seem  to 
have  laid  down  a  principle  from  which  they  never  have  depart- 
ed, and  which  is  essential  to  the  due  administration  of  justice. 
This  principle,  that  every  court,  at  least  of  the  superior  kind, 
in  which  great  confidence  is  placed,  must  be  the  solejudgBy  in 
the  last  resort,  of  contempts  arising  therein,  is  more  explicitly 
defined,  and  more  emphatically  enforced,  in  the  two  subse- 
quent cases  of  the  Queen  v.  Paty  and  others^  and  of  the  King 
V.  Crosby.  In  the  first  of  those  cases  (2  Ld.  Raym.  1  lOS!) 
the  majority  of  the  court  determined,  that  they  had  no  juris- 
[*370]'  diction  over  the  case  of  *a  contempt  adjudged  in  the  house  of 
commons,  and  they  said  that  warrants  of  commitment,  for  a 
contempt  both  in  chancery  and  the  K.  B.  were  short,  without 
specifying  particulars,  and  yet  such  warrants  were  suffered, 
for  there  was  a  difference  between  a  commitment  for  a  crime, 
and  for  a  contempt. 

In  Crosby^ s  case,  (3  Wils.  188.  2  Bl.  Rep.  754.)  the  language 
of  the  judges  is  singularly  impressive.  He  was  committed  by 
the  house  of  commons,  for  a  breach  of  privilege,  and  brought 
up  on  habeas  corpus.  The  point  strictly  before  the  court,  and 
decided,  was  the  same  as  in  tne  preceding  case  ;  but  the  subject 
unavoidably  led  the  judges  into  the  consideration  of  adjudica- 
tions for  contempts  committed  in  the  courts  of  justice.  Their 
clear  exposition  of  the  law,  on  this  head,  did  not  partake  of 
the  nature  of  obiter  dicta,  but  they  were  solemn  and  deliberate 
opinions  of  the  whole  court,  two  of  the  judges  of  which  have, 
perhaps,  never  been  surpassed  in  their  distinguished  reputation 
for  talents  and  learning.  Lord  Ch.  J.  De  Grey  observed  that 
^^  when  the  house  of  commons  adjudge  any  thing  to  be  a  con- 
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tempt,  or  a  breach  of  privilege,  their  adjudication  was  a  con-  ALBANY, 
viction,  and  their  commitment  in  consequence,  was  execution ;  ^^^^H^^Ji^r^ 
and  that  no  court  could  discharge  or  bail  a  person  that  was  in  case  of 
execution,  by  the  judgment  of  any  other  court."  "It  was  not  JV.n.Ya^  u. 
the  practice  of  the  courts  in  ordinary  cases,  to  take  cognizance 
of  such  executions,  or  of  commitments  of  that  kind,  and  there 
was  no  precedent  of  Westminster  Hall  interfering  in  such  a 
case.  That  it  was  held  in  a  case  in  the  Year  Books^  that 
every  court  should  determine  of  the  privilege  of  that  court 
That  if  the  Court  of  C.  B.  should  commit  a  person  for  a  con- 
tempt, the  Court  of  K.  B.  would  not  inquire  into  the  legality 
or  particular  cause  of  commitment,  if  a  contempt  was  returned, 
for  in  this  respect,  the  courts  were  coordinate.  That  the 
courts  of  K.  B.  and  C.  B.  never  discharged  any  person  *com-  [  *  37i  ) 
mitted  for  contempt,  in  not  answering  in  the  Court  of  Chancery, 
if  the  return  was  for  a  contempt.  That  if  the  Court  of  Chan- 
cery, or  the  Admiralty  Court,  commit  for  a  contempt,  no  other 
court  discharges  the  persons  committed.  That  in  Ch.  J.  WiU 
mofs  time,  a  person  was  brought  by  habeas  corpus  into  C.  B. 
who  had  been  committed  by  the  Court  of  Chancery  of  Durhairiy 
and  that  court  being  competent,  and  having  jurisdiction,  the 
man  was  remanded.  That  perhaps  a  contempt  in  the  house 
of  commons,  in  the  chancery,  in  the  C.  B.  and  in  the  court  of 
Durham^  might  be  very  different ;  and  therefore  every  court 
must  be  sole  judge  of  its  own  contempts.  That  if  the  C.  B. 
could  determine  upon  the  contempts  of  any  other  court,  so 
might  the  other  courts  of  Westminster  Hall ;  and  what  confu- 
sion would  then  ensue  ?  Abuses  mav  be  made,  for  which  there 
is  no  remedy,  but  this  was  unavoidable  ;  and  it  was  better  to 
leave  some  courts  to  the  obligation  of  their  oaths.  That  in 
the  case  of  a  commitment  by  the  K.  B.  or  C.  B.  there  was  no 
appeal.  That  if  the  courts  should  abuse  their  jurisdiction,  it 
would  be  a  public  grievance,  and  redress  must  be  sought  from 
the  legislature.  That  if  the  two  houses  of  parliament  also,  as 
well  as  the  courts  of  law,  should  abuse  the  powers  which  the 
constitution  has  given  them, -it  would  be  a  public  grievance. 
That  the  constitution  had  provided  checks,  to  prevent  its  hap- 
pening ;  it  must  be  left  at  large ;  it  was  wise  to  leave  it 
at  large ;  some  persons,  some  courts,  must  be  trusted  with 
discretionary  powers ;  and  though  it  is  possible,  it  was  in 
the  highest  degree  improbable  that  such  abuses  should  ever 
happen." 

Mr.  Justice  BlacTcstone  pursued  the  same  train  of  observation, 
and  declared  that  all  courts,  by  which  he  meant  to  include  the 
two  houses  of  parliament,  and  the  courts  of  Westminster  HaUj 
could  have  no  control  in  matters  of  contempt.  That  the  sole 
adjudication  of  contempts,  and  the  punishments  thereof,  be- 
longed exclusively,  *and  without  interfering,  to  each  respective  [  *  372] 
court.  That  infinite  confusion  and  disorder  would  follow,  if 
every  court  of  the  hall  should  have  power  to  examine  the  com- 
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ALBANY,     mitments  of  the  other  courts  for  contempts.    That  the  judg- 
^^^\!^^  ment  and  commitment  of  each  respective  court,  as  to  contempts, 
Cw€or      must  be  final,  and  without  control.    It  was  a  confidence  that 
J.v.n.Yatm.  might,  with  perfect  safety,  be  reposed  in  the  judges  and  the 
houses  of  parliament.    That  the  objection  as  to  abusive  con- 
sequences, proved  too  much,  because  it  was  applicable  to  all 
courts  of  dernier  resort^  and  general  convenience  must  always 
outweigh  partial  inconvenience. 

I  have  cited  the  opinions  of  these  judges  much  at  large,  be- 
cause I  could  not  hope  to  improve  upon  the  strength  of  their 
observations  ;  and  I  entertain  the  most  perfect  conviction,  that 
the  law,  as  they  declared  it  in  this  case,  was  well  understood, 
and  definitively  established,  as  part  of  the  common  law  of 
England^  at  the  time  of  our  revolution.  Mr.  Justice  Grose^ 
many  years  afterwards,  (8  Term  Rep,  325.)  thought  he  did 
enough  to  prove  the  settlement  of  the  law  on  this  subject,  by 
merely  quoting  this  very  able  decision  of  Lord  Ch.  J.  De 
Grey. 

2.  But  admitting  that  the  prisoner  was  committed  for  a 
contempt,  his  counsel  have  contended  that  the  conviction  was 
bad,  because  it  was  not  founded  upon  sufficient  evidence,  as 
it  is  not  stated  in  the  order^  that  the  prisoner  was  examined 
upon  interrogatories. 

It  does  not  appear  upon  the  return,  whether  the  prisoner  was, 
or  was  not,  examined  upon  interrogatories.  The  order  is  silent 
as  to  that  fact,  and  it  is  by  inference  only  that  the  counsel  can 
draw  such  a  conclusion  from  the  return.  Assuming  that  the 
prisoner  was  not  examined,  and  that  this  court  was  authorized 
to  review  the  proceeding,  I  am  not  prepared  to  say  that  such 
an  examination  was  indispensable.  This  would  depend  upon 
the  usage  and  practice  of  the  court,  and  it  must  rest  upon 
[*373]  *sound  discretion,  in  each  particular  case  ;  for  it  is  a  settled 
rule  in  chancery,  that  if  the  defendant  be  examined  on  oath, 
touching  a  contempt,  his  denial  is  not  conclusive,  and  the 
court  will  examine  witnesses  on  both  sides,  and  decide  accord- 
ing to  the  weight  of  testimony.  There  is,  then,  no  reason  that 
the  party  charged  in  chancery  with  a  contempt,  should  be  en- 
titled to  claim  as  a  matter  of  right,  to  purge  himself  upon 
oath,  because  such  purgation  is  no  acquittal,  as  it  is  at  law. 
(4  BL  Com.  284.  Doug.  516.)  But  it  is  a  decisive  answer  to 
this  objection,  that  we  nave  no  authority  to  inquire  upon  this 
return  into  the  proceedings  in  chancery,  prior  to  the  convic- 
tion. It  is  enough  for  us  tnat  we  see,  on  the  face  of  the  return, 
an  adjudication  or  conviction  for  a  contempt,  and  a  commit- 
ment in  pursuance  of  such  conviction.  By  what  means  the 
Court  of  Chancery  arrived  at  the  adjudication,  we  are  not  to 
inquire,  for  this  court  is  not  intrusted  by  the  constitution  with 
the  power  of  sustaining  appeals  from  chancery.  We  can  only 
act  judicially  upon  the  facts  appearing  upon  the  return.  We 
have  jioi  the  proceedings  and  evidence  before  us ;  and  to  sit 
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* 
Iiere  in  judgment  upon  them,  with  only  ex  parte  suggestions     Albany, 
and  arguments  to  guide  us,  would  be  extravagant.    I  (disclaim  ^^^^f^^^ 
any  such  power.     We  are  bound  to  presume,  that  the  .prose-       case.  of 
cution  for  the  contempt  down  to  the  conviction^  was  duly  con-  J.v.N.  Yatm. 
ducted  ;   and  I  entertain  a  persuasion,  from  the  character  of 
the  court,  that  if  all  the  facts  were  fairly  before  us,  they  would 
demonstrate  the  moderation  and  regularity  of  the  proceedings. 
It  is  sufficient  for  us  here,  that  we  see  by  the  return,  a  con* 
'  viction  for  a  contempt,  and  a  commitment  by  a  court  of  com- 
petent authority. 

3.  The  last  objecticm  taken  to  th^  sufficiency  of  the  return 
is,  that  the  prisoner  waa  committed  uatii  the  further  order  of 
the  court. 

*It  was  admitted  that  this  is  the  usual  form  of  the  order  of  [  *  374  ] 
commitment  for  a  contempt  in  chancery,  as  well  as  in  the 
courts  of  common  law.  If  we  are  all  in  an  error  upon  this . 
point,  it  is  time  that  the  practice  was  revised  ;  but  it  would  ill 
become  this  court  to  discharge  the  prisoner,  by  re&«on  of  an 
exception  which  Applies  equally  to  the  practice  of  this  court, 
and  which  has  been  established  in  all  the  English  courts^  and 
in  the  two  houses  of  parliament,  from  almost  time  im- 
memorial. 

The  counsel  for  the  prisoner  traced  the  chancery  practice, 
as  laid  down  in  the  Practical  Register,  and  in  Wesfs  Symbolog- 
raphtf,  back  to  the  period  of  the  Year  Books,  to  show  that  it 
had  no  foundation  there.  But  it  would  be  extremely  unwise 
to  overset  an  established  practice  and  course  of  precedents, 
because  such  a  remote  origin  cannot  be  shown.  Our  most 
valuable  institutions  could  not  endure  so  severe  a  test.  The 
forms  of  administering  justice,  in  all  their  practical  details,  have 
undergone  essential  changes  and  vast  improvements.  The 
time  of  the  Year  BooTcs  was,  even  at  Westminster  Hall,  a  time 
of  comparative  ignorance  and  barbarism ;  and  if  precedents 
from  that  infant  period  of  our  law,  were  admitted  to  control 
the  cultivated  jurisprudence  of  the  present  day,  they  would 
degrade,  or  at  least  tarnish,  the  character  which  it  now  enjoys, 
in  the  maturity  of  its  age,  and  the  height  of  its  prosperity. 

The  practice  of  commitments  for  contempts,  during  pleasure, 
prevails  in  the  house  of  assembly  of  this  state,  ( Colony  Journals, 
V.  2.  510.  and  State  Journals  for  1796,)  as  well  as  in  clie  house 
of  commons  in  Great  Britain.  It  has  become  too  deep  rooted 
and  inveterate  a  practice  for  us  now  to  correct ;  and  I  am  per- 
suaded that  there  exists  sound  reasons  for  the  universal  adoption 
of  it,  and  that  it  has  not  been  found,  upf  n  experience,  to  be 
injurious  to  the  liberty  of  the  subject.  The  objection  is,  at  this 
time,  new.  It  was  taken  in  the  Earl  of^Shaftsbury's  case,  and  [  ♦  375  ] 
also  in  that  of  The  Queen  v.  Paty  and  others ;  but  in  the  latter 
case,  though  Ch.  J.  Holt  objected  to  the  sufficiency  of  the  re- 
turn, he  took  no  notice  of  this  objection ;  and  Mr.  Justice 
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ALBANY,     Powys  said  that  a  commitment  duringthe  pleasure  of  the  house, 

August,  iao9    ^^  more  favorable  to  the  prisoner,  and  more  for  his  benefit, 

Case  of       than  a  commitment  for  a  certain  time,  as  it  leaves  to  the  house 

j.y.N.YATEf.  a  power  to  discharge  the  pri&oner  upon  his  submission.  He 
said  that  it  was  agreeable  to  the  constant  forms  of  conunitment 
by  the  commons ;  and  was  conformable  to  the  commitments 
by  the  K.  B.  which  are  implied  to  be  during  the  pleasure  of 
the  court.     (2  Ld.  Raum.  1103.) 

If  the  time  should  be  definite  in  the  sentence,  the  court 
could  not  alter  it,  even  upon  the  submission  of  the  party ;  and 
it  would  operate  rigorouslygjpon  him.  The  courts  would  feel 
obliged  to  commit  for  a  time  adequate  to  make  due  reparation 
for  the  contempt,  without  any  submission.  It  is  the  estab- 
lished course,  in  the  courts  of  law  and  equity,  and  in  the  legis- 
lature, to  receive  the  submission  of  the  party,  whenever  he  is 
ready  to  offer  it,  and  on  reasonable  satisfaction  made,  to  dis- 
charge him.  The  party  offending  ought  to  submit,  and  the 
form  of  the  order  is  the  most  effectual  way  to  ensure  it. 
There  is  no  such  thing  as  an  abuse  of  this  power  in  modern 
times.  The  case  probably  is  not  to  be  found.  An  alarm 
cannot  be  excited  at  its  existence,  in  the  extent  now  laid  down. 
It  is  given  to  the  courts,  only  for  their  preservation,  in  order  to 
enable  them  to  repel  insults,  to  protect  suitors,  to  support 
their  process,  and  to  be  an  asylum  from  violence  and  op- 
pression. / 

The  judicial  is,  from  its  very  constitution,  the  feeblest  de- 
partment in  government.  ^'  Des  trois  puissances, '^^  says  Man' 
tesquieUy  ^^  dont  notis  avons  parity  ceUe  de  juger  est  en  quelqut 
facon  nulUy  (JU Esprit  des  Loix,  liv.  11.  c.  6.)  It  is  so 
checked,  and  so  controlled,  that  it  cannot  essentially  abuse  its 
powers.     The  tendency  of  the  times  is  rather  to  induce  the 

[*376]  courts  to  relax,  than  increase  in  the  ^severity  of  their  ancient 
discipline,  to  exercise  their  power  over  contempts  with  extreme 
moderation,  and  never  to  resort  to  it,  but  when  urged  by  the 
most  commanding  necessity.  Sound  discretion  must  use  and 
apply  the  power  we  have  been  considering,  and  sound  dis- 
cretion is  and  must  be  confided  to  the  highest  tribunals,  on 
this  subject.  The  trust  is  given  to  the  courts,  not  for  them- 
selves, but  for  the  public,  who  are  deeply  interested  in  the 
preservation  of  this  power,  in  its  accustomed  vigor. 

I  am,  accordingly,  of  opinion,  that  the  prisoner  must  be 
remanded. 

Van  Ness,  J.,  anc^THOMPsoN,  J.,  were  of  the  same  opinion. 

T%e  Courts  thereupon,  made  the  following  order : 

Ordered,  that  the  said  John  V.  N.  Yates  be  remitted  to  the 
custody  of  the  sheriff  of  the  city  and  county  of  Albany,  to  re- 
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main  in  the  same  state  in  which  he  was  at  the  time  of  the  issu-  Albany, 

ing  of  the  said  writ  of  habeas  corpus.  August,  ieo9. 

Motion  denied,  (a)  Mahhattak 

•  COMPAKY 

(a)  The  prisoner  having  been  bailed  to  appear  at  this  term,  he  was  called,  »  Y* 

a  not  appearing,  his  recognizance  was  ordered  to  be  estreated.  .Litdio 


an 


*The  President  and  Directors  of  the  Manhattan 

Company  against  Lydig. 


[*377] 


THIS  was  an  action  of  assumpsit  for  money  had  and  received  AVbcre  an  ac- 
to  the  use  of  the  plaintiff;  being  the  sum  of  1,452  dollars,  paid  setu"ed,*^ai^ 
by  the  plaintiffs  to  the  checks  or  drafts  of  the  defendant,  be-  »*  cannot  Be 
tween  the  19th  March  and  the  20th  July,  1803,  inclusive.  Tv^y^lT^; 
The  cause  was  tried  at  the  New-  York  sittings,  in  JSovembery  ^  opened  for 
1806,  before  Mr.  Justice  Tompkins.  p^]^Sg%^^ 

The  plaintiffs  proved  the  payment  of  the  checks  in  question,  Ucuiar  items. 
and  the  deficiency  in  the  deposits  of  the  defendant,  during  the  bankfwll^  acted 
period  above-mentioned.  From  the  regulations  of  the  bank,  as  m  a  book  keep- 
to  the  mode  of  transacting  business,  it  appeared,  that  it  is  the  panSilar^^duty 
duty  of  a  clerk  in  the  bank,  called  the  receiving  teller^  to  receive  »*  ^'^  »<>  kc^p 
all  the  moneys  deposited  in  the  bank  ;  and  when  received,  to  whiJh^^'  ra° 
enter  the  amount,  with  the  name  of  the  person  for  whom  it  is  }r»«»  "•  copied 
received,  in  a  book,  called  the  cash  book.  In  case  of  the  ab-  cm"  oook,  rc^ 
sence  or  sickness  of  the  receiving  teller,  some  other  clerk  is  c«»ved  money 
appointed  to  act,  temporarily,  in  his  place ;  and  occasionally,  ^^  ^  'dealer 
when  there  is  an  unusual  press  of  business,  some  other  clerk  with  the  bank, 
acts  as  an  assistant  teller  ;  but  there  is  a  particular  place  in  the  o?  having'^ 
bank  appropriated  for  the  teller,  where  all  money  is  regularly  ?*"|®  ^*p?^*®^ 
paid,  and  the  person  who  acts  as  teller  is  to  receive  deposits  at  which  he  enter- 
that  place  only.  It  is  the  duty  of  the  book-keeper  to  keep  the  ^1^^^^^^' 
ledger  only,  and  to  post  from  the  cash  book,  kept  by  the 'teller,  hSo  tbe^deaic A 
all  entries  of  cash  into  the  ledger.  He  has  no  right  to  receive  ^^^^  b«>k,  but 
*money  ;  but  there  have  been  instances,  where  a  book-keeper,  [•BTS  ] 
on  account  of  a  great  pressure  of  business,  has  assisted  the  ^*'*l^  JJ^  °°* 
receiving  teller,  or  supplied  his  place  during  his  absence  or  tener%r  entcr- 
sickness.  f^  '^  *>«  <^»«*» 

book,  and  was 

supposed  to  be 

embeszled  with  other  moneys  by  the  clerk,  who  absconded  ;  it  was  held,  that  the  clerk,  in  maikinff  the  de- 


evidence  of  due  diligence. 


the 


if  a  dealer  with  the  bank,  send  his  bank  book,  with  the  money  to  be  deposited,  and  the  clerk  enters 
amount  to  his  credit,  in  the  bank  book,  at  the  time  the  deposit  is  made,  it  is  conrlusive  on  tlie  bank :  aliterf 
if  ibe  deposit  is  first  made,  and  the  entry  is  afterwards  copied  from  the  ledger  into  the  dealer's  bana  book 
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ALBANT,  Each  dealer  with  the  bank  is  furnished  with  a  small  Look, 
,^^^*J^^  commonly  called  his  bank  book,  in  which  his  accoants  with  the 
If  AHHATTAir  bank  are  stated  ;  and  when  any  deposit  is  to  be  made,  it  is  reg- 
CoMfAgf  ular  to  send  this  bank  book  with  the  deposit,  and  the  person 
Ln>'i«.  acting  as  receiving  teller  enters  the  amount  of  the  deposit  in  the 
book,  at  the  time  it  is  made.  Sometimes,  however,  this  little 
bank  book  is  not  sent ;  and  when  .that  happens,  the  book  is 
afterwards  written  up,  and  the  entries  of  the  deposits  made 
from  the  ledger  ;  in  which  case  the  entries  always  appear  in  the 
hand-writing  of  the  book-keeper,  whose  duty  it  is  to  write  up 
.  and  baTance  the  dealer's  bank  book.      This  book,  and  the 

money  to  be  deposited,  are  frequently  sent  by  the  clerks  of  the 
persons  dealing  with  the  bank.  The  regulations  above-men- 
tioned are  established  by  the  bank,  of  which  no  special  notice 
is  given  to  those  dealing  with  it. 

It  appeared  that  one  B.  Brower  was  a  book-keeper  in  the 
bank,  during  the  above  periods ;  and  that,  in  that  capacity,  he 
kept  the  ledger  A.  to  L.  inclusive,  in  which  was  the  account 
between  the  defendant  and  the  bank.  On  the  19th  Marchj 
1803,  there  appeared  to  be  a  credit  in  the  ledger  to  the 
defendant,  of  882  dollars  and  75  cents,  and  which  credit  was 
made  in  the  hand-writing  of  Brower ;  but  the  sum  was  not 
entered  in  the  cash  book,  kept  by  the  teller.  On  the  21st  of 
March^  1803,  a  similar  credit  appeared  in  the  ledger,  in  the 
hand-writing  of  iJrower,  for  75  dollars  and  50  cents,  which  was 
not  entered  in  the  teller's  cash  book.  On  the  20th  July  fol- 
lowing, there  was  a  similar  entry  in  the  ledger,  in  the  same 
hand- writing,  of  the  sum  of  293  dollars  and  17  cents.  On 
the  19th  and  21st  ilfarcA,  the  receiving  teller  was  at  his  place 
[  *379]  in  the  *bank,  and  he  testified,  that  the  sums  of  882  dollars  and 
75  cents,  and  75  dollars  and  50  cents,  credited  to  the  defend- 
ant in  the  ledger,  were  not  received  by  him,  nor,  to  his  knowl- 
edge, by  any  other  clerk  in  the  bank,  nor  were  they  entered 
in  the  cash  book. 

On  the  20th  JiiZy,  one  Jones^  since  deceased,  acted  in  the 
place  of  the  teller ;  and  the  cash  book  of  that  day  did  not 
contain  any  entry  of  the  said  sum  of  293  dollars  and  T5  cents; 
but  all*  the  money  delivered  over  by  him,  as  received  on  that 
day,  on  being  counted,  at  the  closing  of  the  bank,  corre- 
sponded with  the  entries  in  the  cash  book.  On  the  1 1  th  May^ 
1803,  the  defendant  was  credited  in  the  ledger  kept  by  Drow- 
er,  with  the  sum  of  900  dollars ;  but  the  sum  deposited,  and 
entered  in  the  cash  book,  was  800  dollars  only ;  and  on  the 
13th  Jane^  a  credit  was  entered  to  the  defendant,  in  tlie  same 
ledger,  for  190  dollars  87  cents,  when  the  sum  deposited  and 
entered  in  the  cash  book,  was  only  90  dollars  and  87  cents. 

All  the  sums  above-mentioned  were  entered  in  the  bank 
book  of  the  defendant,  produced  at  the  trial,  in  tlie  hand- 
writing of  Broxotr;  and  the  account,  in  the  same  book,  had 
been  balanced  three  times,  between  the  I9th  March  and  the 
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20th  July,  1803,  to  wit,  on  the  22d  March,  the  20th  May,  and     Albany, 
tlie  27th  June :  once  by  a  clerk,  who  acted  for  Brower,  in    ^"S""*  ^3^- 
his  absence,  and  twice  by  Brower  himself,  whose  duty  it  was,    manhattait 
as  keeper  of  the  ledger,  to  cast  up   and  balance  the  books,     CoMPAitr 
In  doing  this,  the  practice  is  to  transcribe  from  the  debtor  side       Ltdio. 
of  the  ledger,  aH  sums  drawn  for  by  checks  of  the  dealer, 
who  is  credited  with  all  sums  not  before  entered  in  his  bank 
book. 

This  bank  book  is  the  only  document,  or  evidence  that  the 
dealer  with  the  bank  has  of  his  transactions  with  the'  bank ; 
it  is  a  request  of  the  bank,  that  it  should  be  sent  oilcn  to  be 
written  up  and  balanced ;  and  the  dealer  accordingly  sends 
his  book  to  the  bank,  where  it  remains  until  it  is  written  up 
and  balanced,  by  the  clerks  of  *the  bank.  This  is  done  by  [•3801 
comparing  it  with  the  ledger,  inserting  all  the  debts  a.nd 
credits,  and  stating  the  balance  as  it  appears  in  the  ledger ; 
and  when  thus  balanced,  it  is  returned  by  the  bank,  to  the 
dealer. 

When  the  bank  book  was  written  up,  in  the  absence  of 
Brower,  it  happened  in  the  following  manner :  The  plaintiffs 
sent  a  notice  to  the  defendant,  that  his  account  was  over- 
drawn ;  and  the  deficiency  claimed  by  the  plaintiffs  was  im- 
mediately paid  ;  this  was  on  the  27th  June,  1803. 

A  dealer's  bank  book,  belonging  to  R.  G.,  was  produced,  in 
which  were  several  entries  of  sums  deposited  to  his  credit,  in 
the  hand-writing  of  Brower,  on  the  day  when  the  receiving 
teller  appeared  to  be  in  his  place  in  the  bank,  and  which 
deposits  were  also  entered  in  the  cash  book.  It  happened 
that  once,  on  the  7th  Decemberj  1802,  an  entry  was  made  in 
the  same  bank  book,  of  a  deposit  of  150  dollars,  to  the  credit 
of  the  same  dealer,  in  the  hand-writing  of  Brower,  and  which 
was  entered  in  the  ledger ;  but  no  entry  thereof  was  made  in 
the  receiving  teller's  cash  book,  though  it  appeared  that  the 
teller  acted  in  his  place  on  that  day,  and  not  Brower. 

It  appeared  that  Brower  eloped  from  the  city  on  the  17th 
August,  1803;  having  fraudulently  taken  money  from  the 
bank,  to  the  amount  of  10,000  dollars. 

According  to  the  regulations  of  the  bank,  it  is  their  uniform 
practice,  in  the  course  of  the  day,  or  during  the  next  day,  to 
compare  the  entries  in  the  cash  Dook,  with  the  entries  in  the 
ledger ;  and  this  is  done  by  the  receiving  teller,  and  the  clerk 
who  keeps  the  ledger.  Once  a  month,  a  comitiittce  of  the 
directors  examine  the  cash  in  the  bank,  to  see  that  it  corre- 
sponds with  the  cash  account,  in  the  cash  ledger,  rendered  by 
the  book-keepers,  each  of  whom  renders  a  balance-sheet, 
which  is  compared  with  the  cash  account.  Prior  to  the  elope- 
ment of  Brower,  these  accounts  corresponded ;  but  when  his 
•fraud  was  discovered,  it  appeared,  that  in  order  to  cover  the  [•381  ] 
fraud,  he  fabricated  false  balance  sheets,  corresponding  with 
the  entries  in  the  cash  book,  but  not  with  those  in  the  ledger. 
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ALBANY,        Sometime  after  Brower^s  elopement,  the  defendant  told  a 
^^JJJJJJ^J^  witness,  that  he  had  received  a  letter  from  Brower^  informing 
Marhattait    him,  that  he,  Brower,  had  committed  a  fraud,  in  keeping  the 
CoMPAHT     defendant's  account  with  the  bank.     On  this  intimation,  the 
Ltoio.       whole  account  was  critically  examined  ;  and  on  such  exami- 
nation, the  fraudulent  entries  above  stated,  were  discovered. 
By  a  similar  course  of  examination,  which,  however,  was  not 
usual,  the  bank  might  have  detected  the  fraud  at  any  time. 

After  this  examination,  the  defendant  was  informed  of  the 
result,  who  answered,  Ihat  he  had  employed  JBroircr,  as  a  wri- 
ter, to  post  his  books.  At  first  he  wrote  in  the  evening,  but 
he  afterwards  came  to  write  in  the  morning,  before  10  o^clock, 
when  the  bank  opened ;  that  when  Brower  left  the  defendant's 
house  to  go  to  the  bank,  he  would  frequently  ask  him  if  he 
had  any  money  or  notes  to  send  for  deposit ;  that  he  sent 
money  by  him  to  be  deposited,  and  that  he  might  have  been 
ruined;  which  the  witness  understood,  to  refer  to  his  intrust- 
ing Brower  to  carry  money  to  the  bank.  It  appeared  that 
Brower  had  been  formerly  a  clerk  to  the  defendant,  and  was 
recommended  by  him  to  the  bank,  and  was  employed  on  that 
recommendation.  Brower  then  sustained  a  good  character, 
and  was  a  confidential  clerk  in  the  bank.  It  was  agreed  that 
the  defendant  was  a  man  of  fair  character,  and  wholly  igno- 
rant of  any  fraud  committed  by  Brower^  untH  informed  by  the 
above-mentioned  letter.  When  Brower  was  admitted  as  a 
clerk  in  the  bank,  he  gave  a  bond,  with  surety,  for  his  good 
conduct,  in  the  sum  of  2,000  dollars,  which  bond  is  in  force. 
\  *  382  ]  *Thc  defendant  had  said  to  one  of  the  witnesses,  that  he 

could  not  account  for  the  errors  in  his  bank  book,  unless  it 
was/rom  his  occasionally  intrusting  Brower  to  carry  money  to 
the  bank,  and  which  he  never  deposited. 

It  appeared  that  Brower  lodged  a  note  in  the  bank,  for  col- 
lection, given  by  /.  H.  to  the  defendant,  for  208  dollars, 
which  was  endorsed  by  the  defendant,  and  afterwards  by 
Brower;  that  the  note  was  entered  in  the  little  bank  book,  in 
the  name  of  the  defendant,  for  collection,  in  Brower^s  hand- 
writing ;  and  when  it  became  payable,  it  was  withdrawn  by 
the  defendant,  and  delivered  by  Brower  to  a  clerk  of  the 
defendant. 

After  the  bank  had  received  intimation  of  the  frauds  com- 
mitted by  Brower^  in  the  account  of  the  defendant,  the  cashier 
made  several  alterations,  in  red  ink,  in  the  defendant's  bank 
book,  which  had  been  left  by  him,  denoting  the  entries  to 
which  the  bank  objected,  as  erroneous,  and  returned  the  book, 
so  altered,  to  the  defendant ;  but  this  was  done  without  his 
knowledge  or  authority. 

The  jud^e  told  the  jury,  that  the  bank  was  not  chargeable 
by  the  dealer,  unless  the  sums  for  which  the  credit  was  claim- 
ed, were  delivered  to  the  receiving  teller,  or  to  some  person 
acting  in  his  stead,  or  as  his  assistant,  or  came  into  the  coffers 
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of  the  bank,  or  unless  they  had  become  chargeable  in  this  case,     Albany, 
in  consequence  of  the  fraud  or  improper  conduct  of  Brower,  ^^ugust^j^^ 
as  their  book-keeper ;  and  he  submitted  to  the  jury,  to  deter-  Manhattah 
mine,  first,  whether  the  money  for  which  the  credit  was  claim-     Compabt 
ed  by  the  defendant,  had  been  delivered  to  the  proper  clerk,       Ltdio 
or  received  into  the  bank,  in  which  case  the  plaintiffs  ought 
not  to  recover ;  and,  secondly,  if  the  money  had  been  so  re- 
ceived, whether  the  bank  had  used  due  diligence  in  detecting 
and  rectifying  the  frauds  and  mistakes  of  Brower,  their  bookr 
keeper,  in  the  accounts  balanced  and  returned  by  the  plaintiffs 
to  the  defendant;  *if  they  had  used  due  diligence,  the  loss       [*38?  { 
must  be  sustained  by  the  defendant,  and  the  verdict  ought  to 
be  for  the  plaintiffs  ;  otherwise,  the  loss  ought  to  be  borne  by 
the  plaintiffs,  and  a  verdict  be  given  for  the  defendant. 

The  jury  found  a  verdict  for  the  defendant.  A  motion  was 
made  to  set  aside  the  verdict,  and  for  a  new  trial,  on  the  fol- 
lowing grounds : 

1.  Because  the  money  now  claimed  by  the  plaintiffs,  was 
never  paid  into  the  bank  by  the  defendant. 

2.  Because  the  plaintiffs  are  not  responsible  for  the  fraud  or 
misconduct  of  Brower^  and  the  payments,  if  any  were  made  to 
Brower,  were  made  at  the  peril  of  the  defendant. 

3.  For  the  misdirection  of  the  judge. 

4.  Because  the  verdict  is  against  law  and  evidence. 

Hoffman,  for  the  plaintiffs.  1.  The  mode  of  transacting 
business  with  the  plaintiffs  is  the  same  as  is  practised  in  the 
other  banks  of  the  United  States,  and  is  well  known  to  all 
persons  dealing  with  the  bank.  The  teller  is  known  to  be  the 
person  authorized  to  receii^e  all  deposits.  The  book-keeper  is 
a  distinct  clerk,  whose  sole  and  proper  duty  it  is  to  post  the 
entries  made  in  the  teller's  cash  book.  The  proof  is  conclu- 
sive, on  this  point,  at  least  for  the  sum  of  987  dollars ;  for  that 
amount  was  not  paid  at  the  proper  and  appointed  place.  If 
the  payment  was  irregular,  it  is  incumbent  on  the  defendant 
to  prove  that  the  money  actually  came  into  the  hands  of-  the 
plaintiffs.  The  law  will  not  presume  that  it  came  into  the 
coffers  of  the  bank,  unless  it  was  paid  at  the  proper  place,  in 
the  usual  and  regular  mode.  There  ought,  therefore,  to  have 
been  a  verdict  for  the  plaintiffs,  at  least  for  the  amount  of  987 
dollars.  And  as  to  the  evidence  of  the  payment  of  the  293 
dollars,  there  is  not  sufficient  proof  of  a  payment,  to  war- 
rant the  finding  of  the  jury. 

•2.  Brower  was  the  agent  of  the  bank,  only  as  a  book-keeper,  [  *  384  ] 
except  on  special  occasions,  when  he  wns  intrusted  to  receive 
money  in  the  place  of  the  teller.  In  all  the  instances  in  which 
he  received  money  from  the  defendant  to  deposit  in  the  bank, 
he  was  the  agent  of  the  defendant,  not  of  the  plaintiffs  ;  for 
his  fi^ud,  therefore,  in  relation  to  such  sums,  the  defendant, 
not  the  plaintiffs,  must  be  answerable.     Again,  the  moneys 
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ALBANY,     delivered  by  the  defendant  to  Browtr^  were  not  received  Irjr 
August,  1809.   j^jni  in  the  banking  room.     The  only  sum  for  which  there  is 
Mahbattan    ^^y  evidence  of  its  having  been  paid  in  the  bank  is  293  dollars. 
CoMPAHT  3.  The  charge  of  the  judge  was  not  correct.     There  was  no 

Lydio.  want  of  due  diligence  on  the  part  of  the  plaintifls,  who  pro- 
ceeded according  to  the  usual  course  in  such  cases.  But  if 
the  plaintiffs  are  not  answerable  for  the  fraud  of  Brower,  who, 
in  regard  to  the  money  received,  was  the  agent  of  the  defend- 
ant, then  the  quest  on  about  due  diligence  cannot  arise. 
Again,  whether  due  diligence  or  not,  is  a  question  of  law,  (1 
Bos.  tf  Pull.  389.)  and  not  of  fact,  and,  therefore,  not  proper 
to  be  left  to  the  jury.  In  a  case  of  fraud,  the  doctrine  about 
due  diligence  does  not  apply  ^  but  if  the  fraud  be  proved,  the 
law  will  afford  a  remedy,  notwithstanding  the  lap^e  of  time. 
The  most  plausible  objection  is,  that  by  suffering  the  book  to 
be  balanced  three  times,  the  bank  adopted  the  acts  of  Brower. 
But  the  original  fraud  was  in  Brower^  the  agent  of  the  defend- 
ant, and  the  balancing  of  the  book  was  a  continuation  of  that 
fraud. 

Though,  generally  speaking,  a  settled  account  cannot  be 
opened,  yet  it  may  be,  where  you  can  lay  your  iingcr  on  the 
errors,  or  items  falsely  charged.  The  rule  is  tlie  same  in 
equity  as  in  law.  If  this  may  be  done  as  to  a  mistake,  a 
fortiori^  it  ought  to  be  allowed  where  there  is  fraud.  (2  Aik. 
113.  119.  2  Bro.  C.  C.  62.  Z  Anstr.  769.  4  Ves.jan,  118. 
•      For.  Ex.  Rip.  157.    6  Ves.  jun.  485.     1  Salk.  282.) 

[•385"!  *iS.  Jones  J  jun.  and  J.  Raddiff,  conita.    Brower  was  the 

general  and  confidential  agent  of  the  plaintiffs,  who  are  re- 
sponsible for  the  fidelity  and  honesty  of  the  clerks  they  employ 
in  the  business  of  the  bank.  When  the  question  arises,  which 
of  two  innocent  persons  must  bear  a  loss,  by  the  misconduct 
of  a  third  person,  it  must  be  borne  by  him  who  gave  the  trust 
and  confidence.  The  rules  relative  to  the  mode  of  doing  busi- 
ness in  the  bank,  were  made  for  their  own  convenience  and 
security,  and  cannot  affect  or  vary  the  rights  of  the  dealers 
with  the  bank ;  but  it  appears  that  the  plaintiffs  allowed  of 
deviations  from  these  rules,  at  various  times,  by  permitting  a 
book-keeper  or  other  clerk,  to  assist  the  teller,  or  to  act  in  his 
place.  It  is  proved  that  Brower  was  permitted  to  act  SiS  tclhr, 
and  to  receive  money  brought  to  be  deposited.  Having  allow- 
ed h'un  once  to  act  in  that  capacity,  the  plaintiffs  can  never 
be  permitted,  afterwards,  to  object  that  he  was  not  a  teller,  or 
not  authorized  to  receive  money. 

The  general  principle  is,  that  the  bank  must  be  responsible 
for  the  acts  of  their  clerks  and  agents,  unless  they  publish  to 
the  world,  that  particular  clerks  are  authorized  and  intrusted 
by  them,  to  do  certain  specific  things ;  for  otherwise,  how  are 
strangers,  dealing  with  the  bank,  to  know  whether  a  particular 
clerk  is  acting  within  the  scope  of  his  authority  or  not. ^^  There 
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is  no  evidence,  except  as  to  two  sums,  that  the  defendant  ever     albany^, 
trusted  Brower  to  carry  money  to  the  bank,  to  be  deposited.    A"S"»ti  1809. 
In  those  instances,  he  was  the  agent  of  the  defendant,  no  fur- .  makhattan 
ther  than  to  carry  the  money  to  the  bank ;  when  in  the  bank,      Compaxy 
be  was  the  agent  of  the  plaintiffs,  and  it  was  there  he  commit- 
ted the  fraud. 

We  do  not  deny  that  a  settled  account  may  be  opened,  in 
case  of  mistake  or  fraud,  where  such  mistake  or  fraud  is  im- 
putable to  the  person  against  whom  the  relief  is  sought,  by 
opening  the  accounts ;  but  that  is  not  the  case  hel^. 

^Thc  dealer^s  bank  book,  as  it  is  called,  is  kept  by  the  plain- 
tiffs and  their  agents.  If  Brower  was  not  their  agent  to  make 
the  orig'nal  entries,  he  was,  undeniably,  their  agent  in  bal. 
ancing  this  book,  from  time  to  time,  because  that  is  admitted 
to  be  the  peculiar  duty  of  the  book- keeper.  The  settlements 
in  this  bank  book  are  the  only  evidence  allowed  or  given  to 
the  defendant  of  the  state  of  his  account ;  and  having  been 
made  by  the  proper  agent  of  the  plaintiffs,  must  be  consid- 
ered as  conclusive  against  them,  unless  they  can  show  a  fraud 
m  the  defendant  himself.  These  settlements  deliberately  made, 
from  time  to  time,  are  an  adoption  of  the  acts  of  Brower^  who 
was  the  regular  agent  of  the  plaintiffs,  in  keeping  the  account, 
and  comparing  it  with  the  ledger ;  and  any  frauds  committed 
by  him  in  that  capacity,  must  undoubtedly  be  charged  to  the 
bank.  Again,  the  plaintiffs  took  security  for  the  fidelity  of 
Brower  J  as  their  agent ;  they  ought,  therefore,  to  bear  the  loss 
arising  from  his  misconduct,  and  look  to  their  security  for  an 
indemnity. 

Due  diligence  or  not,  is  a  question  of  law,  in  relation  to 
certain  commercial  transactions ;  but  generally,  it  is  a  mixed 
question  of  law  and  fact.  The  judge  did  no  more  than  give 
his  opinion  as  to  the  law,  and  then  leave  it  to  the  jury  to  find 
the  fact ;  if  they  found  that  the  plaintiffs  had  been  remiss  and 
negligent,  then,  by  law,  they  ought  to  bear  the  loss. 

T.  A.  Emmet^  in  reply.  The  true  question  is,  whether  the 
money  was  deposited  in  the  bank,  or  not.  This  is  a  principal 
fact  to  be  proved,  and  i(rhich  has  been  assumed  by  the  coun- 
sel for  the  defendant.  The  evidence  of  the  fact,  is  an  entry 
in  the  cash  book,  and  an  entry  in  the  ledger,  which  is  no  more 
than  a  copy  of  the  cash  book.  If  the  ledger  is  not  an  exact 
copy  of  the  cash  book,  it  is  so  far  incorrect.  If  the  defendant 
had  sent  his  bank  book  with  the  money,  and  had  demanded 
the  book  of  *Brotrer,  he  would  have  been  able  to  have  detect- 
ed the  fraud  immediately.  The  original  entry  by  the  teller  in 
the  bank  book,  is  no  doubt  conclusive  against  the  bank ;  but 
where  the  bank  book  is  not  sent  with  the  money,  an  entry 
is  made  in  the  teller's  cash  book,  which  is  copied  into  the 
ledger ;  and  when  the  dealer's  bank  book  is,  afterwards,  sent 
to  the  bank  to  be  written  up,  these  entries  are  copied  from  the 
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ALBANY,     ledger  into  it,  by  the  clerk  who  keeps  the  ledger.     They  are 
^^^^^^J^^  nothing  more  than  copies  from  a  copy ;  they  are  no  evidence 
Hahhattah   against  the  plaintiffs  that  deposits  were  made. 
CoMPANT  The  presumption  is,  that  the  money  was  never  deposited, 

Ltdio.  otherwise  the  receiving  teller  would  have  known  it.  If  Brav- 
er made  false  entries  in  the  ledger,  when  no  money,  in  fact, 
was  deposited,  such  entries  can  never  give  a  right  against  the 
bank.  It  is  the  original  entry  only  in  the  dealer's  bank  book, 
that  gives  him  a  right  against  the  bank. 

I  deny  Vie  principle,  that  the  bank  is  answerable  for  all  the 
acts  of  their  clerks  in  the  bank ;  they  are  responsible  only  for 
such  acts  as  are  done  by  them,  in  their  proper  capacities,  or 
places  for  which  they  arc  appointed.  As  well  might  the  bank 
be  made  responsible  for  money  delivered  to  the  door-keeper, 
to  be  deposited.  This  is  not  a  case  where  two  persons  are 
equally  losers.  The  defendant  is  a  gainer  by  the  fraud  of 
Brower. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  If  the  de- 
fendant's account  with  the  bank  be  considered  as  balanced  by 
the  officers  of  the  bank  having  competent  authority  for  that 
purpose,  as  it  appears  to  me  it  must ;  still  the  cases  of  Ver- 
non V.  Vaudry,  (2  Atk.  119.^  and  BroumeU  v.  BrottmeU,  (2 
Bro,  C.  C.  62.)  are  authorities  for  saying,  that  though  the 
whole  account  cannot  be  opened  after  such  a  lapse  of  time« 
yet  that  the  particular  items  may  be  felsified. 

This  case  turns  on  the  point,  whether,  in  respect  to  some  of 
[*388]  the  false  credits  given  to  the  defendant  in  the  ^ledger,  and 
from  thence  transcribed  into  the  defendant's  bank  book, 
Brower  did  not  art  as  the  agent  of  the  defendant  in  making 
the  deposits ;  and  whether,  as  such,  he  was  not  enabled  to  com- 
mit the  frauds,  of  which  the  plaintiffs  complain. 

It  is  certain  that  the  defendant  did  send  money  by  Brotrer^ 
at  several  times,  to  make  deposits ;  and  if  it  can  be  ascertain- 
ed, that,  in  discharge  of  that  trust,  he  falsely  obtained  credits 
for  the  defendant  beyond  the  amount  deposited,  so  far  I  think 
the  defendant  liable.  Brower  was  the  servant  of  the  plaintiffs, 
when  in  their  employ,  and  in  their  office ;  and  for  acts  there  done, 
the  plaintiffs  are  answerable ;  ( 1  Salk,  282.)  but  for  acts  not  done 
in  execution  of  the  authority  given  him  by  the  plaintiffs,  they  are 
not  chargeable.  In  making'deposits  for  the  defendant,  Brotc- 
er  acted,  not  as  the  servant  of  the  plaintiffs,  but  as  the  agent 
of  the  defendant,  and  the  defendant  would  be  answerable  for 
any  deficit  in  the  deposits,  in  the  same  manner  as  though  he 
himself  had  been  guilty  of  a  fraud  in  making  them. 
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The  judge  fairly  submitted  it  to  the  jury  to  decide,  whether     ALBANY, 
the  money  for  which  credit  was  claimed  by  Lydigy  had  been  ^^^fUf'  ^^^' 
delivered,  or  received  into  the  bank.     If  it  had,  he  observed,    majchattah 
that  the  plaintiffs  ought  not  to  recover.     This  part  of  the 
charge  appears  to  me  correct.     The  second  position  stated  to 
the  jury  was,  that  if  the  money  had  not  been  so  received,  then 
whether  the  bank  used  due  and  proper  diligence,  in  detecting 
and  rectifying  the  frauds  or  mistakes  of  Broicer,  their  book- 
keeper, in  the  accounts  balanced  and  rendered  to  the  defend- 
ant, would  be  a  material  inquiry  ;  and  if  the  plaintiffs  had  used 
due  diligence,  Ihe  loss  must  be  sustained  by  the  defendant,  and 
the  verdict  ought  to  be  for  the  plaintiffs ;  but  if  they  had  not, 
then  the  loss  ought  to  fall  on  them,  and  the  verdict  ought  to 
be  for  the  defendant. 

The  latter  position,  I  think  incorrect  in  this,  that  the  ques- 
tion of  due  diligence  was  left  at  large  to  the  jury,  *without 
any  opinion  expressed  by  the  judge,  and  because  I  perceive 
no  grounds  on  which  to  found  the  charge  of  a  want  of  due 
diligence  on  the  part  of  the  bank.  The  examinations  at  the 
bank,  by  the  committee  of  directors,  were  in  the  usual  way ; 
and  the  frauds  practised  by  Brower  eluded  detection,  by  his 
fabrication  of  a  false  balance  sheet.  It  is  not  for  the  court  to 
point  out  the  mode  banks  are  to  pursue  to  detect  frauds;  but 
if  they  take  the  usual  and  uniform  method,  adopted  not  only 
by  this,  but  I  presume  by  other  banks,  they  cannot  be  sub- 
jected to  the  charge  of  negligence.  There  is  no  proof,  that 
the  other  banking  institutions  pursue  a  different  method;  and 
I  therefore  think  it  fair  to  conclude  they  do  not. 

I  have  said,  that  particular  errors  in  accounts  may  be  inquir- 
ed into,  and  rectified,  though  the  whole  account  may  not  be 
liable  to  be  opened,  with  respect  to  accounts  kept  by  individ- 
uals with  a  bank;  but  in  my  mind  there  is  this  exception;  if 
the  dealer's  book  accompany  the  deposits,  and  the  credit  be 
th^n  given,  when  the  deposit  is  made,  it  becomes  an  original 
entry,  and  would  be  conclusive  on  the  bank ;  if,  however,  the 
book  is  sent  to  be  written  up  afterwards,  it  is  hot  an  original 
entry,  and  may  be  examined  into. 

The  result  of  my  opinion  is,  th^t  the  jurv  were  misdirected 
on  the  point  of  negligence  on  the  part  of  the  plaintiffs.  It 
should  not  have  been  submitted  to  them  as  a  question  of  fact ; 
and,  as  it  was  s6  submitted,  their  verdict,  for  aught  we  know, 
turned  on  that  point,  and  for  that  reason  there  ought  to  be  a 

new  trial. 

The  court  are,  accordingly,  of  opinion,  that  there  must  be  a 
new  trial,  with  costs  to  abide  the  event  of  the  suit 


•  Vol,  IV. 
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New  trial  granted. 

321 


890*  CASES  IN  THE  SUPREME  COURT 

ALBANY, 

AngiHty  1809* 

^Jackson,  ex  dem.  Hardenbergh  and  othersi  again^ 

D.  L.  SCUOONMAKER.' 

NeiOier  a  de-  THIS  was  to  action  of  ejectment  for  lands  in  the  town  ot 
Ste'^fuiate'^  Rochester;  it  was  tried  at  the  Ulster  circuit,  before  Mr.  Justice 
limiiaiioBs,  will  JTan  Ness^  and  a  struck  jury ;  eight  of  the  jurors  having  been 
the  right  of  a  on  a  vtcto  of  the  promises. 

ramaiDder-maii,  The  plaintiff  otfered  in  evidence  a  will  of  Josephat  Duhou, 
darS^i^^  dated  4th  September,  1757,  and  it  was  proved  by  showing  that 
tiooance  of  the  the  witnesses  were  dead,  and  proving  their  hand-writing ;  and 
££5  nor  ^1  that  the  testator  died  on  the  12th  of  September^  1757.  The 
*•  "cu  or  judge  decided,  that  an  estate  for  life  was  thereby  given  to 
tenant  of  tbo  Pijatje  Dubois,  the  testator's  widow ;  and  after  her  death,  the 
Particular  «h  fee  of  the  lands  was  given  to  his  three  daughters  ;  Maria,  the 
^y^uued  in  wife  of  Hendricus  Hornbeck,  who  died  without  issue ;  Cornelia^ 
remainder.  An  wife  of  /.  G.  Hardenbergh^  one  of  the  lessors ;  and  Catharine^ 
Se^Ltute^^must  since  married  to  the  other  lessor,  Jonas  Uasbrouck.  The  two 
be  an  entry,  fi>r  jjfst  sisters  were  married  in  the  life-tinie  of  their  father.  Cath- 
takii^l^^Mu^-  orine  married  shortly  after  his  death ;  but  whether  under  age, 
fioo.  whataets  or  not,  did  uot  appear.  Maria  died  after  her  husband,  leaving 
adh^ne  postei?*  &  mother.  By  the  will,  if  either  daughter  died,  without  issue, 
sion  or  a  dit-  her  share  was  to  go  to  the  surviving  sisters,  or  sister,  in  fee. 
"*'™**  The  testator^s  widow  died  aboiit  the  autumn  of  1792.  (a) 

[  *  391  ]  *A  deed  from  Leonard  Cole  to  Josephat  Dubois,  dated  30th 

October,  1751,  and  acknowledged,  was  read  in  evidence;  and 
the  plaintiff  proved,  that  the  grantor  was  reputed  in  the  family 
to  have  been  the  eldest  son  and  heir  at  law  of  Leonard  Cole^ 
senior ;  and  that  his  father  was  dead. 

The  plaintiff  then  gave  in  evidence,  the  record  of  a  deed 
from  Rosekrans,  De  Witt  and  Wynkook,  trustees  of  Rochester, 
to  Leonard  Cole,  dated  17th  November,  1714,  acknowledged, 
30th  December,  1751,  by  Uc  fVitt,  one  of  the  grantors,  before 
a  judge  of  the  court  of  common  pleas,  at  his  chambers. 

The  plaintiff  also  produced  a  deed  from  Leonard  Cole,  son 

'  and  heir  of  Leonard  Cole,  senior,  to  Josephat  Dubois,  dated 

8th  November,  1730,  for  other  lands  than  the  premises,  but 

reciting  them  to  be  part  and  parcel  of  the  land  of  Leonard 

Cole,  senior. 

(a)  The  words  of  the  will  were  as  fonowe :  "  I  further  criye,  deyiie  and  be- 
queath unto  my  three  well  beloved  daughters,  as  namely,  Maria  Horrtbeckf  wifb 
of  Hendricus  Hombecky  Comdia^  wife  of  Johannis  Gerard  Hardenbergh  and 
Catharine  Duboie,  all  my  lands,  tenements,  &c.,  to  be  equally  divided  amoii|r 
them :  each  the  just  third  part  thereof,  six  weeks  after  the  decease  cf  my  dearly 

^ loved  wife  F\jatje  Dubois,  or  as  soon  as  she  marries,  she  is  to  quit  all  claim,  of 
is  my  above-mentioned  estate ;  but  as  lon^  as  she  remains  my  widow,  she  is  to 
remain  m  full  possession,  and  master,  dec.  Provided,  nevertheless,  if  any  01*  mw 
above-named  daughters  should  come  to  die,  or  decease,  without  heirs  of  their 
own  issue,  then  their,  or  either  of  their  shares,  shdl  be  equally  divided  among 
the  survivors  of  them,  or  each  or  either  of  their  heirs." 
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The  plaintiff  then  proved,  by  Guesbert  Krom^  a  witness  aged     ALBANY. 
85  years,  that  from  the  age  of  13  to  33,  he  lived  about  half  a  .^^;J^ 
mile  north  of  the  premises ;  and  when  about  18  years  of  age,      Jackiox 
he  saw  a  patch  of  clearing  and  a  skepple  sowing,  along  the    ^   ^• 
south  side  of  Stoney  KUl,  near  where  y wing  Jacobus  Schoonma'        kkb. 
ker  now  lives,  and  upon  which  it  appeared  that  com  had  before 
been   planted:  that  young  Leonard  Cole   lived  where  Jonas 
HasbrotuJc  now  lives. 

Jacob  Quicky  aged  48,  testified,  that  the  ser^'ants  of  Fijatje^ 
the  widow  of  Daboisy  some  time  before  her  death,  cut  wood,  ^ 

and  made  rails,  on  the  south  side  of  Sioney  Killy  and  between 
that  and  the  SiEll  Brook,  nearly  south  of  young  Jacofrt»  Sckoot^ 
makerU ;  and  that  Jonas  Hasbrouck,  one  of  the  lessors,  who 
lived  with  his  mother-in-law,  the  said  widow,  had  made  mill- 
stones, south  of  the  Creek  Mtll^  19  or  20  ^ears  ago ;  and  that 
the  inhabitants  of  Rochester  claimed  the  right  of  cutting  wood 
*and  breaking  stone,  on  the  lands  in  Rochester  not  enclosed.  [  *39S3 

.Samuel  Freer  testified,  that  he  had,  by  permission  of  the 
widow  i)ubois,  cut  wood  south  of  Sioney  Creek,  in  1790  or 
1791,  and  that  his  father,  who  was  a  freeholder,  and  inhabitant 
of  Rochester,  had  also  cut  wood  there  by  her  permission. 

John  A.  De  Witt  testified,  that  he  had  made  a  map  of  the 
tract,  comprehended  in  the  deed  from  the  trustees  of  Roches^ 
ter  to  Leonard  Cole,  senior,  on  which  the  Stoney  Kill,  MiU, 
Brook  and  Sander*s  Kill  were  laid  down  from  actual  survey ; 
and  that  the  premises  in  possession  of  the  defendant  were 
between  Stoney  and  luKll  Kill,  and  the  plaintiff  claims  them  by 
virtue  of  the  deed,  from  the  trustees  of  Rochester  to  the  elder 
Cole,  which  comprehended  all  the  land  between  the  Stoney 
and  Sander^s  Kill,  from  their  junction  up  to  David  Dubois^s 
south-west  corner,  on  the  Stoney  Kill,  and  a  line  from  thence, 
«outh,  to  the  Sander^s  Kill,  In  1792,  he  surveyed  the  said 
tract,  and  found  a  marked  tree,  which  was  boxed  in  pres- 
ence of  the  jury ;  and  the  marks  appeared  to  be  51  years  old, 
and  the  tree  180  years.  The  tree  answered  to  the  descrip- 
tion in  the  plaintin  s  deed.  There  were  two  other  trees,  appar- 
ently marked  at  the  same  time. 

The  plaintiff  having  here  rested  his  cause,  the  defendant's 
counsel  moved  for  a  nonsuit,  on  the  ground,  that  no  title  had 
been  shown  in  Leonard  Cole,  senior,  and  that  no  possession 
had  been  proved ;  but  the  motion  was  overruled. 

The  detendant  proved  by  F.  Schoonmaker,  aged  69,  that  Cap* 
tain  Joakim  Schoonmaker  was  one  of  the  trustees,  named  in  the 
patent  of  Rochester,  and  lived  on  the  north  side  of  Stoney 
Creek,  within  a  quarter  of  a  mile  of  it,  where  his  son  Joakim 
afterwards  lived  ;  that  the  three  sons  of  Joakim  had,  as  long 
ago  as  he  could  recollect,  established  divisions  between  their 
respective  parts  *on  the  land  possessed  by  them,  on  the  south  [  *  393  ] 
side  of  the  Stoney  Creek ;  they  possessed  lands  improved  to 
the  Mill  Creek ;  some  of  the  fiunily  had  a  fence  beyond  it, 
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ALBANY,  extending  to  Sander^s  KUL      John,  a  grandson   of  Captain 

^'*^''  1809.  Joakimf  was  in  possession  of  the  land  occapied  by  the  defend- 

Jacksos  ad^  ;  and  was  in  possession  when  the  witness  was  10  or  12 

y-  years  old ;  some  of  his  fence  was  along  the  Stoney  Kill,  and 

seaoovMA-  g^i^.^^s^  from  the  iStonev  IRUy  to  the  MUl  Creek,  nearly  as 

the  fence  now  runs :  south  of  this,  the  land  was  claimed,  as 
part  pf  the  180  acres  granted  to  Captain  JoaJdmy  by  the  town 
of  Rochester.  John  died  in  possession,  before,  or  during,  the 
war.  JbAn,  the  son  of  Captain  Joakimy  had  once  cleared  land 
^  along  the  StoneyKilly  being  about  20  or  30  acres,  the  outside 

fences  of  which  are  now  the  same  as  when  he  first  knew  it. 
He  had  also  seen  a  fence,  extending  to  MOI  Creek^  bom  the 
Stoney  ISUy  between  the  defendant  and  JacobuM  Schoonmaker ; 
it  was  made  of  lopped  trees ;  and,  in  some  places,  had  stakes 
and  ridecs.  He  did  not  know  that  the  fence,  forming  John^s 
western  boundary,  extended  south  to  the  MiU  Creek;  but  he 
knew  well,  that  the  fence  between  Joakim  and  John  extended 
to  the  Mill  Creek ;  all  the  fences  appeared  to  be  of  some  yeai;?' 
standing.  There  was  a  road  through  the  defendant's  pos- 
session, which  crossed  the  MUl  Creek,  and  the  low  land  adjoin- 
ing the  Stoney  IGll  was  cleared  when  he  first  knew  it. 

John  Depuy,  aged  68  years,  testified,  that  he  lived  near  the 
family  of  the  Schoonmakers ;  that  Captain  Joakim  had  seven 
sons ;  that  he  has  known  the  lands  south  of  the  Stoney  Creek 
from  his  earliest  remembrance;  that  the  low  lands,  in  posses- 
sion of  three  of  those  sons,  appeared  to  be  ancient  clearings 
when  he  first  knew  them ;  that  he  knew  the  defendant's  pos- 
session when  a  boy ;  it  was  then  in  possession  of  C^tain 
JoakinCs  son  John,  who  died  there,  before  the  war,  and  was 
succeeded  by  his  son,  who  was  succeeded  by  the  defendant  4 
[  *  394  ]  that  the  *outside  fences  of  the  farm  stand  now  where  they 
stood  when  John  settled  there ;  he  was  present  when  the  pro- 
prietors of  the  Groie  Trantfort  tract  divided  it ;  that  the  de- 
fendant's farm  has  been  in  fence,  as  it  now  is,  as  long  as  he  could 
remember ;  that  the  low  lands  have  been  improved  as  long  as 
any  in  Rochester ;  the  descendants  of  Captain  Joakim  claimed 
the  north  and  south  sides  of  the  Stoney  EtU,  as  their  own ;  that 
the  cleared  lands  were  along  the  Stoney  Creek,  which  is  low 
land ;  the  low  lands  were  in  fence  in  1768,  when  the  Chrote 
Transport  tract  random  line  was  run ;  that  50  years  ago,  he 
followed  the  outside  fence  of  John  Schoonmaker^s  fiorm  to  the 
Mill  Creek,  and  it  was  made  of  trees  cut  down,  with  cross 
stakes  and  riders,  and  high  enough  to  keep  out  cattle ;  that 
the  upland  possession  of  the  defendant  was  cleared  a  great 
many  years  ago ;  that  the  inhabitants  of  Rochester  cat  wood 
and  made  mill-stones  where  they  pleased,  on-  the  unimproved 
lands,  not  in  fence,  and  betilroen  Stoney  and  MiU  Creeks ;  the 
low  lands  of  John  Schoonmaker  were  8  or  10  acresy  along  the 
MiU  Creek ;  and  this  possession  he  saw  before  Josephat  Dt^ 
&<m!died.  He  heard  from  the  defendant's  faUier,  that  the  80. 
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and  100  acre  deeds  covered  the  low  lands  of  the  family,  south     alban^V 
of  the  Staney  Kill;   the  fence  of  John  Schoanmakcr  ran  from    August,  ta». 
the  Staney  to  the  Mill  Creek;  he  saw,  when  young,  a  brush  ^^"jl^^i^l^ 
fence,  running  part  of  the  way  down  the  MiU  Creek ;  it  had  v. 

stakes  and  riders,  and  he  saw  it  before  the  division  of  the  Grote      ^^m^^' 
Transport  tract.     All  the  fences  are  now  as  when  he  saw  them. 

Ephraim Baker,  aged  62  years,  testified,  that  he  lived  with  old 
Jacobus  Schoonmaker,  when  a  boy  ;  that  he  then,  or  about  that 
time,  saw  a  fence,  running  from  the  low  land  to  the  Mill  Creek ; 
and  that  there  is  a  fence  there  now  :  old  Jacobus  Schoonmaker 
went  for  rails,  south  of  the  MiU  Creek ;  the  low  lands  were 
cleared  when  the  witness  first  knew  them,  the  Schoonmakers  used 
to  cart  ♦rails  from  south  of  the  Stoney  Kill,  when  he  was  a  boy ;  [  *  395  ] 
the  low  lands  of  John,  son  of  Jacobus,  were  all  in  fence,  and 
staked  and  ridered.  His  present  memory  did  not  enable  him  to 
say,  that  the  fence  went  farther  south  than  the  low  land. 

Jacobus  Wynkoop,  aged  71,  and  Elias  Miller,  aged  62  years, 
testified  to  the  same  effect.  Miller  said  he  saw,  when  young, 
a  fence,  which  extended  to  the  Mill  Creek,  and  crossed  it,  and 
ran  down  the  same  some  distance ;  it  was  on  the  land  then 
occupied  by  John  Schoonmaker ;  this  fence  joined  the  fence 
said  to  belong  to  Joakim;  beyond  these  &nces  it  was  all 
commons.  The  low  land  was  cleared,  when  he  first  saw  it,  and 
be  was  brought  up  within  a  mile  and  a  half  of  it.  He  knew 
the  division  between  John  and  Joakim,  but  does  not  know* 
that  it  extended  to  the  Mitt  Creek ;  the  fences  remained  in 
the  same  places,  until  he  moved  away,  in  1773.  John  used 
the  land  as  his  own  ;  the  upland  was  then  all  wood  ;  the  low 
lands  only  were  cleared.  It  was  an  old  clearing  when  he  first 
saw  it ;  the  fences  were  sufficient  to  keep  out  cattle  ;  and  there 
were  bars  which  opened  through  them. 

The  defendant  then  produced  a  deed,  from  the  children  of 
Captain  Joakim  to  John  Schoonmaker,  dated  20th  March,  1745. 

Frederick  Westbrook,  aged  54,  a  witness  for  tlie  plaintiff, 
testified,  that  40  years  ago,  no  upland  was  cleared,  and  there 
was  no  fence  on  the  Mill  Creek ;  that  30  years  ago  he  saw  on 
the  Mill  Creek,  a  fence  of  lopped  trees  only,  which*  appeared 
to  have  been  recently  made,  and  this  possession  fence  ran  up 
and  down  the  Creek,  for  a  short  distance  :  Lodowick  Schoon- 
maker told  him,  when  he  lived  on  the  premises,  30  years  ago, 
that  he  did  not  claim  as  far  as  the  Mill  Creek,  but  confined 
hid  claim  to  the  fence  running  east  and  west. 

•  Abraham  T.  E.  Be  Witt  testified,  that  in  1793  he  gaw  no      [  *  396  ] 
fence  on  the  iMi//  Creek,  and  only  the  rail  fence,  running  east 
and  west,  not  far  south  of  the  defendant'^  house. 

John  MiUer,  aged  64,  another  witness  for  the  plaintiff,  testi- 
fied, that  as  to  the  existenee  of  any  fence,  except  that  on  the 
low  land,  that  he  had  known  the  premises  firom  a  boy,*and 
that  there  was  no  clearing  on  the  low  land,  except  five  or  six 
acres,  at  the  old  saw  mill. 
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ALBAi^  The  defendant  then  read  in  evidence,  the  patent  of  Rodte^- 
^^'JfTv  ^^^»  <iated  25th  June,  17a3,  and  the  records  of  Rochester,  to 
prove  that  the  grantors  to  Leonard  Cole  were  not  trustees,  at 
the  time  of  the  deed. 

The  judge  charged  the  jury,  that  the  title  of  the  plaintiff 
was  valid,  and  that  he  was  entitled  to  recover,  unless  the  de- 
fendant had  made  out  an  adverse  possession,  commencing  in 
the  life-time  of  Josephat  Dubois,  and  continued  down  uninter- 
ruptedly ;  that  the  deed  to  John  Schoonmajcer  was  not  located, 
and  so  could  not  aid  the  defendant ;  that  there  was  not  evi- 
dence of  a  continued  possession,  or  of  a  suf&cient  fence ;  that 
only  the  possession  of  the  low  land  along  the  Stoney  Creek 
appeared  to  be  adverse  ;  and  he  thought  the  plaintiff  ought  to 
recover  the  land  possessed  by  the  defendant,  to  the  foot  of  the 
ridge,  along  the  low  land. 

The  jury  found  a  verdict  for  the  plaintiff  accordingly. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

L.  Elmendorfy  for  the  defendant.  The  lessors  have  not 
shown  sufficient  title  to  enable  them  to  recover  against  the 
defendant.  They  proved  a  conveyance  from  the  trustees  of 
Rochester  to  Leonard  Cole,  senior  ;  Leonard  Cole,  the  younger, 
conveyed  to  Josephat  Dubois ;  but  there  is  no  evidence  of  any 
•possession  in  Dubois,  or  those  from  whom  he  claimed  title. 
No  acts  of  ownership  appear  to  have  been  exercised  by  either 
f  *397]  of  them.  On  the  other  hand,  the  defendant  has  ^shown 
an  adverse  possession  as  far  back  as  the  memory  of  the  oldest 
witnesses  can  reach  ;  a  possession  of  above  sixty  years.  Now, 
an  adverse  possession  of  20  years  is  sufficient  to  give  a  good 
title. 

Again,  there  is  sufficient  evidence  of  a  descent  cast.  John, 
the  son  of  Joakim  Schoonmaker,  died  in  possession,  and  was 
succeeded  by  his  son,  who  continued  in  possession  ;  and  after  his 
death,  was  succeeded  by  the  defendant. 

The  deed  from  the  children  of  Captain  Joakim  Schoonmaker, 
in  1745,  to  John  Schoonmaker,  was  sufficiently  located  to  en- 
title the  defendant  to  the  benefit  of  a.  possession  ;  and  the 
judfi^e  was  incorrect  in  directing  the  jury  to  disregard  that  deed. 

The  judge  was  also  incorrect  in  his  charge,  in  saying,  that 
it  was  not  enough  merely  to  show  a  continued  possession  of  20 
years,  at  a  period  of  40  years  ago,  but  that  an  uninterrupted  pos- 
session down  to  the  present  time  should  be  shown,  which  would 
be  a  possession  of  60  years.  A  continued  adverse  possession 
4  of  20  years  gives  a  complete  title ;  and  there  is  no  necessity 

for  showing  a  continuation  of  the  possession  afterwards. 

As  the  defendant  held  under  color  of  t'tle,  the  lopping  of 
treci  round  woodland,  connected  with  cultivated  lands,  is  suf- 
ficient evidence  of  ownership,  at  least,  60  years  ago ;  and  no 
other  evidence  ought  to  be  required. 
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J.  TaUmadge  and  Sudam^  contra.     The  lessors  have  shown     ALBANY, 
B  regular  paper  title  from  the  patent  of  Rochester,     [E.  Wil-   ^^^^>  i*»- 
Uamsy  for  the  defendant.     We  admit  the  paper  title.]  Then,  """^I^il^lT^ 
have  the  lessors  lost  that  title,  for  want  of  a  possession  ?  The  ^^ 

possession  of  John  Schoonmaker  must  enure  to  the  benefit  of  ^"eer."^' 
the  lessors,  who  have  tlie  *title  by  deed  ;  and  unless  the  de-  [*3981 
fendant  makes  out  a  clear  adverse  possession,  the  plaintiff  must 
prevail.  The  lessors  derive  their  title  from  government,  which 
precludes  the  idea  of  a  title  in  another.  1  he  possession  will 
follow  and  support  the  title  of  the  plaintiff,  unless  an  actual 
ouster  is  shown. 

The  widow  of  Josephat  Dubois  took  a  life  estate  under  the 
wiU,  (6  CruUe's  Dig,  193,  194,  319,320, 181.  Com.  Rep,  233. 
Cro.  Jac.  75.  Hob.  32.  Cro,  Kiz.  15.  1  Vem.  22.)  and  after 
her  death,  as  she  remained  a  widow,  the  estate  descended  to 
the  three  daughters,  named  in  the  will. 

But  it  is  said,  that  there  has  been  a  disseisin  and  a  descent 
cast,  sufficient  to  toU  the  right  of  entry.  A  disseisin  is  an  ac- 
tual entry  by  wrong  on  him  who  has  the  freehold,  and  turning 
him  out.  There  must  be  a  tortious  ouster^  an  actual  expulsion, 
to  constitute  a  disseisin^  as  distinguished  from  an  intrusion  or 
dispossession.  (1  Burr.  107.  113.  Leon,  209.  Bract,  c.  2.  fol. 
160.  Litt:  B.  279.  1  SaTk.  246.  Cro.  Jac.  685.  Co,  Litt,  153. 
b.  257.  b.  330.  b.  7wtc.285.  181.  a.  266.  b.  no^c.  217.  1  Cruise, 
15.  s.  45,46.  5  Cruise,  214.)  There  can  be  no  disseisin  by  a  per- 
son entering  on  vacant  or  uncultivated  land ;  nor  can  there  be 
a  disseisin  by  a  person  who  enters  under  color  of  claim  or 
title.  The  words  of  the  4th  section  of  the  statute  of  limita^ 
tions,.  (24  sess,  c.  183.  s.  4. 2  Rev,  Stat.  292.^  show  that  the  dis- 
seisor must  have  no  right  or  title  to  the  lands  of  which  he  dies 
seised,  in  order  to  toll  the  right  of  entry. 

No  disseisin  can  affect  the  right  of  a  person  not  having  a 
right  of  entry,  at  the  time  of  the  descent  cast.  (7  East, 
319.  Co.  Litt,  240.  b.)  During  the  life  time  of  the  widow  of 
the  testator,  the  lessors  had  no  right  of  entry.  They  cannot, 
therefore,  be  affected  by  any  act,  or  laches  of  the  tenant  for 
life,  or  during  the  continuance  of  the  particular  estate. 

Again,  the  lessors  take  the  property  as  heirs  at  law,  not  as 
devisees;  for  where  the  same  estate  is  devised  to  a  person, 
which  he  would  have  taken  by  descent,  he  may  take  by  descent 
(2  Saund.  7.  n.  4.  1  Com.  Rep.  12,  123.  3  Lev.  127.  1  Ld. 
Raym.  728.  1  Salk,  241.  6  Cruise,  144.  s.  2.  145.  s.  6.) 
Here  the  lessors  may  elect  to  take  either  as  heirs  6x  devisees. 

The  statute  of  limitations  would  not  run  against  the  lessors, 
during  the  continuance  of  the  life  estate,  and  the  *widow  died      [  *399] 
in  1792 ;  since  that  time  the  lessors  have  been  femes,  covert,  so 
that,  since  the  death  of  Josephat  Dubois,  there  has  been  no  per- 
son who  could  bring  an  action  of  ejectment. 

Though  there  may  have  been  a  possession  adverse  to  the  ten- 
ant for  Ue^  for  more  than  20  years,  it  will  not  bar  those  in 
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ALBANr,  remainder  or  reversion ;  for  the  statute  does  not  begin  to  run 
August,  1809.  against  the  remainder-man  or  reversioner,  until  he  has  a  righl 
^"'j^[^ijj^lr^  of  entry.  *  So  that  an  estate  may  have  been  held  adversely 
V-  during  a  hundred  years,  and  yet  be  recovered  by  a  remainder- 

^'*""  man.  {Sug.  Law  Ven.  239, 240.  1  Burr.  60.  2  Salk.  422.  1 
Luiw.  779.)  The  lessors  do  not  derive  their  title  through  the 
particular  estate ;  their  claim  is  wholly  independent  of  the 
widow,  and  cannot  be  affected  by  any  possession  adverse  to 
her.  (2  Evafis's  Poihier,  228.  1  Poihier,  456.) 

Again,  to  constitute  such  an  adverse  possession  as  will  bar  the 
real  owner,  it  should  not  only  be  uninterrupted,  but  marked  by 
definite  boundaries.  (I  Johns,  Rep.  158.)  There  must  be  a 
real  and  substantial  enclosure  ;  an  actual  occupancy,  definite, 
positive  and  notorious.  (2  Johns.  Rep.  234.) 

The  possession  set  up  by  the  defendant,  prior  to  the  death 
of  J.  Dubois,  is  certainly  not  of  this  character,  and  the  lessors 
are  not  to  be  affected  by  any  subsequent  acts.  A' mere  posses- 
sion, without  color  of  title,  can  never  bar  an  adverse  claim. 
(Taylor's  N.  C.  Rep.  112.) 

E.  Williams^  in  reply.  Whatever  may  have  been  the  origi- 
nal right  of  the  lessors,  they  have  lost  their  remedy.  Joakim 
Schoonmaker,  the  elder,  was  one  of  the  original  patentees  ;  and 
in  the  year  1729,  made  his  will,  devising  all  his  estate,  then,  as 
we  contend,  in  his  possession,  to  his  children,  who,  in  1743, 
executed  deeds  of  release  to  each  other,  for  their  respective 
shares.  This  deed  recites,  that  the  seven  sons  of  Joakim 
Schoonmaker,  the  elder,  made  a  partition  of  the  greatest  part  of 
the  real  estate  devised  to  them,  on  the  6th  April y  1731,  and 
had  each  of  them,  since  that  time,  severally  held  and  occupied 
[  *  400  ]  their  *shares,  according  to  such  division.  By  that  division,  the 
premises  in  question,  among  other  lots,  fell  to  John  Schoor^ 
maker. 

The  best  evidence  of  a  continued  possesion  has  been  pro- 
duced, that  the  nature  of  the  case  admits.  Very  aged  wit- 
nesses prove  a  general  reputation  and  tradition  as  to  the  posses- 
sion of  Jonkim  ;  and  an  ancient  deed  refers  to  the  same  pos- 
session. The  deed  to  John  does,  in  fact,  cover  the  premises 
in  question ;  but  whether  it  does  or  not,  is  immaterial.  It  is 
enough  that  he  entered  and  took  possession  under  the  deed ; 
thus  entering  under  a  color  or  claim  of  right. 

The  jud^e  charged  the  jury,  that  the  nature  of  the  posses- 
sion of  John  was  such,  that  it  must  enure  to  the  benefit  of  the 
real  owner,  or,  in  other  words,  that  it  was  a  mere  possession 
fence.  But  this  name  given  to  the  enclosure,  by  some  of  the 
witnesses,  ought  not  to  mislead  the  court,  so  as  to  destroy  the 
right  of  the  defendant.  It  was  such  a  fence  as  had  been  in- 
variably used  in  the  country,  for  enclosing  land  for  agricultural 
purposes.  It  was  not  made  of  mere  lopped  trees,  but  was 
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mffioient  to  keep  out  cattle.  John  cuItiTated,  the  low  land, 
built  a  house  on  the  ridge,  and  enclosed  the  upland. 

If  there  was  an  adverse  possession  in  Joakim^  and,  after- 
wards, in  Jokuj  antecedent  to  the  year  1751,  then  Cole  was 
incoonpetent  to  convey  the  premises  to  Dubois,  But  if  there 
was  not  such  an  adverse  possession  against  Cohj  as  to  inca- 
pacitate him  from  conveying,  still  Dubois  was  dispossessed 
prior  to  1751.  KDiAois  was  out  of  possession,  he  could  not 
devise  in  1757  ;  and  then  his  children  must  take  as  heirs,  and 
not  as  devisees.  If  they  ckdm  as  heirsy  whi^  becomes  of  the 
particular  estate  in  the  wife,  for  life,  on  which  so  much  of  the 
ai;gument  of  the  plaintiff's  counsel  is  founded  ?  It  is  said,  the 
lessors  w.ere/esne«  coveri;  but  if  they  took  as  Aem,  they  must 
take  in  1757,  and  were  bound  to  bring  their  action  in  twenty 
*years  thereafter.  The  husband  and  wife  might  bring  their 
action.  The  saving  of  the  statute  is  only  for  inn  years  after 
the  disability  is  removed.  The  right  of  the  husband  and  wife 
to  bring  the  action  is  barred  ;  and  this  is  an  ejectment  on  the 
demise  of  the  husband  and.  wife. 

Again,  if  a  disseisor,  having  been  in  fiie  peaceable  possession 
of  land  for  five  years,  dies,  a  descent  is  cast,  and  toUs  the  right 
of  entry,  even  of  a  feme  tovert.  A  feme  covert  may  be  dis- 
seised. (I  Lev.  I66J  In  the  case  of  Van  DycTc  v.  Van  Beuren 
and  Vowarghy  (1  CaiatesU  84.  S.  C  1  Johns,  Rep,  845.)  the 
court  decided  that  there  might  be  a  disseisin  of  vacant  Hind ; 
and  that  an  exclusive  perception  of  the  relets  and  profits  would 
work  a  disseisin,  in  spite  of  the  true  owner. 

It  is  aaidy  that  .as  the  title  comes  from  government,  it  ex- 
cludes the  idea  of  a  title  in  another;  and  the  possession  of  the 
defendant,  or  those  under  whom  he  claims,  must  enure  to  the 
benefit  of  the,  true  owner.  Dut  all  grants  of  lands^  are  derived 
firom  the  government,  and  if  this  argument  is  to  prevail,  there 
would  be  no  occasion  for  a  statute  of  limitations.  But  that 
statute,  is  founded  on  the  presumption,  that  after  twenty  yean, 
all  evideaoe  of  the  title  is  lost ;  and  after  a  possession  for  that 
period,  the  court  will  presume  a  title  in  the  possessor.  A  grant 
is  presumed  after  thirty  years. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  In  this 
case,  a  regular  paper  title  to  the  premises  was  shown  to  reside 
in  those  lessors  of  the  plaintiff  who  are  daughters  of  Josephai 
Dubois.  He  died  in  the  year  1757,  and  by  his  will,  an  estate 
was  given  to  his  widow,  for  life,  provided  she  remained  his 
widow,  (as  she  did,)  and  after  her  death,  the  remainder  in  fee 
to  his  daughters. 

1.  The  first,  and,  indeed,  the  only  material  question  of  law 
arising  upon  the  case  is,  whether  the  lessors  are  not  barred  b^ 
the  statute  of  limitations.  Assuming  it  as  a  ^ct,  that  Dubou 
was  not  disseised,  and  that  no  adverse  possession  existed 
against  him,  in  his  life-time,  of  the  premises  recovered,  which 
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ALBANY,     are  the  uplands  of  &<mey  KUly  it  is  then  a  settled  position,  that 

Aupist,  1809.  QQ  subsequent  disseisin  or  adverse  possession,  would  bar  the 

^^'^^9^'  right  of  the  lessors,  if  they  brought  their  suit  (as  it  appears 

^     ▼•  they  did)  within  twenty  years  after  the  death  of  the  widow. 

xsft.    *    Neither  a  descent  cast,  nor  the  statute  of  limitations  will  afibct 

a  ri^ht,  if  a  particular  estate  existed  at  the  time  of  the  dia- 

seism,  or  when  the  adverse  possession  began,  because  a  right  of 

entry  in  the  remainder-man  cannot  exist,  during  the  existence 

of  the  particular  estate ;  and  the  laches  of  a  tenant  for  life  will 

not  affect  the  party  entitled.    An  entry  to  avoid  the  statute, 

must 'be  an  entry  for  the  purpose  of  taking  possession,  and  such 

an  entry  cannot  be  made  during  the  existence  of  the  life  estate. 

{Hunt  v.  Baume,  1  Lutw.  779. 781, 782.   2  SaOc.  422.  1  Burr. 

120.  126.   7  Eoit,  311,  312.  319.  321.) 

2.  The  second  material  point  made  in  the  cause  is,  as  to  a 
disseisin  or  adverse  possession,  existing  at  the  time  of  the  death 
of  Dubois.  On  this  point,  the  testimony  is  contradictory,  and 
must  be  very  uncertain,  from  the  great  length  of  time  which  has 
elapsed  since  the  death  of  Duboisy  which  was  51  years  before 
the  time  of  the  trial,  ftve -witnesses  on  the  part  of  the  defend* 
ant  testified  to  &cts  in  favor  of  the  existence  of  such  adverse 
possession,  though  none  of  the  &cts  tended  to  establish  a  dis- 
seisin, in  the  strictly  technical  sense  of  the  term.  Four  wit- 
nesses on  the  part  of  the  plaintiff  testified  to  &cts  contradict* 
ing  the  existence  of  any  such  possession.  Considering  the 
remoteness  of  the  period  to  which  the  witnesses  referred,  the 
loose  and  uncertain  tenor  and  manner  of  their  testimony,  the 
ambiguous  nature  of  the  possession  set  up,  the  contradictory 
and  nearly  balanced  testimony  upon  the  subject,  and  that  the 
[*403  I  cause  was  tried  *by  a  struck  jury,  eight  of  whom  had  a  view  of 
the  premises,  there  is  no  probability  that  any  new  light  can  be 
thrown  upon  the  subject.  The  court  would  have  been  as  well, 
if  not  better,  satisfied,  if  the  verdict  had  been  the  other  way ; 
but  under  the  circumstances  of  the  case,  they  do  not  think  it 
would  consist  with  the  exercise  of  a  sound  discretion  to  distuib 
the  verdict 

Motion  denied. 
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ALBANY, 

August,  1809. 

Vam  Vechten  against  Graves.  v. 

*-  Oratxs. 

THIS  was  an  action  of  debt  on  a  bond,  dated  the  16th  Juncj  Where  a.  gave 

1799,  conditioned,  that  if,  at  any  time  from  the  date  of  the  ^o^UonJd  ?o 
obligation,  until  the  16th  July^  1809,  the*  cellar  wall,  or  two  rebaUdihewaiu 
stacks  of  chimneys,  in  a  house  built  by  the  defendant  for  the  J^  i^*^ 
plaintiff,  should  settle,  give  way,  or  fall  down  from  the  place  they  rave  wa^ 
where  they  were  then  built,  that  then  the  defendant,  his  heirs,  l'^^^"^ 
&c.  should  well  and  substantially  rebuild  the  same,  at  his  own  and  pa/  the 
expense,  and  pay  the  plaintiff  all  damages  occasioned  by  their  J^'SSii  *did 
settling,  giving  way,  or  falling  down,  &c.  The  plaintifi',  in  his  give  wa/wkbin 
declaration,  after  setting  forth  the  condition  of  the  bond,  aver-  ^obUgee  hSr^ 
red,  that  the  cellar  wall  and  chimneys  did,  on  the  1st  January j  iug    sold'  the 

1800,  settle,  give  way,  and  fall  down,  and  that  the  defendant,  ^^  Ae^b<Sd 
though  oilen  requested,  did  not  rebuild  the  same,  nor  pay  the  to  him,  v^ho 
diunages,  &c.  CTf  rSaol: 

*The  defendant  pleaded  mm  est  factum ;  and  traversed  the  r  #  404  n 
breach  assigned,  and  the  request  to  rebuild,  or  pay  the  dam-  orthewans^and 

Atfog  requested    him 

The  cause  was  tried  at  the  Rensselaer  circuit,  in  October  last,  u  was  held  that 
before  Mr.  Justice  Yates.  ^  ^^"^  f'^™ 

The  plaintiff  proved,  that  the  chimneys  settled  and  cracked,  was  snffi^ 
so  that  they  took  fire ;  that  the  defendant  lived  within  thirty  ^J  J^de^a  noi- 
rods  of  the  house ;  that  the  fire  was  a  subject  of  public  conver-  suit,  the  court 
sation  in  the  neighborhood,  and  that  the  defendant  was  fre-  ^?.:  °**r  ui* 

1  11  /v       /i      /•  notice  01  oDjee* 

quently  at  the  house,  alter  the  nre.  tions    to    the 

A  witness  testified,  that  about  a  year  before,  Messrs.  Cam"  JJjfdidiSatioo^ 
stock  and  Walworth  called  on  the  defendant  to  repair  the  wall  they  properi/ 
and  chimneys,  and  demanded  payment  for  the  damages.  Jkirin  arJert  of 

The  judge  was  of  opinion,  that  to  entitle  the  plaintifi*  to  re-  judgmenu 
cover,  it  was  requisite  for  him  to  prove  a  notice  to  the  defend- 
ant of  the  situation  of  the  wall  and  chimneys,  and  a  request  to 
repair  them  according  to  the  condition  of  the  bond. 

The  plaintiff*  then  offered  to  prove  that  Comstock  and  Wal- 
worth  had  purchased  the  house  of  him  in  1800,  and  that  he 
assigned  the  bond  of  the  defendant  to  them,  by  an  endorse- 
ment thereon,  under  his  hand  and  seal,  and  that  notice  thereof 
was  given  to  the  defendant;  that  a  short  time  before  the  present 
action  was  commenced,  the  defendant  went  to  the  house  and 
examined  the  situation  of  the  wall  and  chimneys. 

The  judge  decided  that  this  evidence  was  inadmissible,  and 
that  a  notice  and  request  to  the  defendant  firom  the  plaintiff 
himself  must  be  proved,  before  the  plaintiff  could  recover. 

The  plaintiff  was  thereupon  nonsuited. 

A  motion  was  made  to  set  aside  the  nonsuit 

Rusself  for  the  plaintiff.    No  Botice  of  the  happening  of  an 
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ALBANY,     event  is  necessary  to  be  given,  where  it  is  public  *and  noto- 
Auieusv  1809.   rJQug^  and  must  be  within  the  knowledge  of  the  party.    {Cou 
^rTvi^II^  Plead-  C.  73.  75.    Cro.  Jac.  102.  228,  229.  404.  432.) 

^'  Where  the  obligor  is  in  a  situation  to  know  the  happening 

*^^"'  of  the  event  on  which  he  is  to  be  liable,  he  is  bound  to  take 
notice  of  it,  and  the  obligee  need  not  give  him  notice.  In  Ped 
and  otters  v.  Tathdk,  (1  Bos.  and  Pull  419.)  where  the  de- 
fendant was  bound  *for  the  fidelity  of  a  clerk,  it  was  held,  that 
an  action  lay  against  the  surety,  for  the  embezzlement  of  the 
clerk,  three  years  after  the  fact  happened,  and  though  no 
notice  was  given  of  the  embezzlement  to  the  obligor,  until  the 
action  was  brought  by  the  obligee  on  the  bond. 

But  admitting  such  notice  to  be  requisite,  before  an  action 
is  commenced,  we  contend,  that  the  assignees  of  the  bond,  in 
the  present  case,  were  competent  to  give  the  notice  ;  for  this 
court  have  decided,  that  they  will  take  notice  of  the  rights  6^ 
an  assignee  of  a  chose  in  action;  (3  Johns,  ftep.  426.)  and  this^ 
case  comes  within  the  spirit  of  that  decision. 

Foot  and  Skinner^  contra.  It  is  admitted,  that  where  the 
obligor  must,  from  his  »tuation,  be  supposed  to  know  the  fact, 
no  notice  is  necessary;  but  this  case  does  not  come  within  thai 
rule,  for  there  is  nothing  in  the  defendant's  situation,  on  which 
to  ground,  necessarily,  a  presumption  of  knowledge.  Where 
a  notice  is  essential,  and  necessary  to  be  proved,  the  common 
words  in  a  declaration,  *'  though  oflen  requested,"  &c.  are  not 

-sufficient ;  bat  a  notice  must  be  specially  averred.  As  there 
was  no  averment  of  notice,  none  could  be  proved  at  the  trial. 
The  terms  of  the  contract  show  the  necessity  of  notice  ;  for 
the  obligor  is  to  rebuild,  and  pay  the  damages,  arising  from  a 

•  defect  or  failuFe  of  the  wall  or  chinmeys. 
f  ^406]  *It  is  true,  that  the  rights  of  assignees  are  to  be  protected 

But  here  the  right  of  actiMi  against  the  defendant,  had  accrued 
prior  to  the  assignment,  and  when  the  plainttlBT  alone  could  g^ve 
notice. 

Per  Curiam.  Whetiier  the  declaration,  in  this  cause,  con- 
tains a  sufficient  averment  of  notice  of  a  breach  of  the  conditioB 
of  the  bond,  or  whether  such  an  averment  was  at  all  neceasary, 
are  questions  which  cannot  arise  on  the  present  motion,  (a) 

The  defendant  has  seen  fit  to  traverse  such  notice,  and  issue 
is  thereupon ; taken ;  the  question,  which  arose  t»n  the  trial,, 
related  to  the  sufficiency  of  the  proof  to  maintain  such  issue ; 
and  the  only  p6int  now  before  the  court  is,  whether  it  was 
competent  for  the  assignees  of  the  bond,  to  give  notice  of  the 
breaeh,  and  request  a  performance  i>f  the  condition.  The 
assignees  were  the  proper  persons  to  give  such  notice;  they 
alone  were  beneficially  interested  in  the  covenant.  It  was 
proved  that  the  defendants  had  notice  of  the  assignment.     It 

(a)  SBTgent  v. ,  5  Cow.  Rep.  115,  and  the  caiei  cited. 
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6as  been  repeatedly  decided,  and  well  settled,  both  in  our  own, 
and  in  the  English  courts,  that  the  right  of  an  assignee  of  a 
chose  in  actum  will  be  recognized  and  protected.  (3  Johns, 
itep.  426.)  (a)  If  notice  of  the  breach  in  this  case  was  neces- 
sary,  the  assignor  might  have  refused  to  give  such  notice ;  and 
if  the.  assignees  could  not,  the  covenant  would,  thereby,  be« 
come  nugatory.  The  defendant's  counsel,  upon  the  argument, 
seemed  to  admit,  that  the  assignees  were  the  proper  persons 
to  give  notice,  but  contended  that  the  proof  was  inadmissible, 
for  want  of  a' proper  averment  in  the  declaration*  This  objec- 
tion, however,  cannot  prevail :  the  proof  was  in  support  of  one 
of  the  issues  in  the  cause :  and  whether  the  declaration  con- 
tains a  sufficient  averment,  is  a  question  which  must  arise  on 
a  motion  in  arrest  of  judgment. 

*We  are,  accordingly,  of  opinion,  that  the  nonsuit  must  be 
set  aside,  with  costs  to  abide  the  event  of  the  suiti 

Rule  granted. 

(a)  The  rights  of  an  assignee  of  k  chose  in  actum  are  now  completely  settled  bj 
the  courts  of  law,  who,  though  thej  preserve  the  form  of  an  action  in  the  name 
of  the  assignor,  jet  consider  the  beneficial  interest  as  bein^  entirely  under  the 
control  of  the  assignee,  whose  rights  cannot  be  defeated  by  the  assignor.  Welch 
Y.  Mandeville,  1  Wheat.  Rtip.  2S).  5  Wheat.  Rep.  277.  Gould  y.  J>tewnuin,  6 
M^n.  Rep.  339.  Skimur  y.  Somes,  14  Mdto.  Rep.  107.  Corger  v.  Craig,  1  Wash. 
C.  C.  Rat.  431.  Littl^fidd  y.  Stor^,  3  Johns.  Rep.  42K  Raymond  y.  Squire,  U 
Johns.  Rep.  47.  Where  an  order  is  drawn  for  the  whole  of  a  particular  fund,  it 
is  an  equitable  assignment  of  that'fund  to  the  payee,  and,  after  notice,  binds  the 
Amd  in  hu  hands.  Rabhhu  y.  Baedni  3  Qreenl.  346.  See  Clemson  y.  Davidson, 
5  Bifm.  Rep,  399.  The  right  of  the  assignor  of  a  chose  in  action  is  not  defeatea 
by  the  death  of  the  assignor.     Cutts  y.  rerkins,  12  Mass.  Rep.  206. 


ALBANY, 

Aug;u8t,  1809. 

Olcott 

V. 

Lilly. 
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Olcott  against  Lillt^  who  is  impleaded  with  Doe. 


KIRKLAND,  for  the  defendant,  moved  for  leave  to  enter  AAer  the  ro- 
an exoneretur  on  the  bail-piece,  on  which  the  present  suit  was  «i»rn  of  a  ca.*a. 
brought.  The  defendant,  in  his  affidavit,  stated,  that,  after  the  c^r,'^aiKi^'tbe 
plaintiff  had  obtained  a  judgment  against  the  j)rincipal,  he  sued  fi?if"ui^wwt 

will  DOt  relieve 
the  bail,  where  the  pnneipel  if  dead.  Tbey  aflbrd  reliefonly  to  enable  the  bail  to  make  a  surrender,  or 
where  tae  principal  is  convicted  of  fdony,  sent  Airaed  as  aa  aJieOy  oris  dbcbai]|sd  under  the  bankrupt  or 
iasolvent  lawf,  which  is  regarded  as  equivalent  to*  a  surrender,  (a) 

Where  a  plaintfflfhas  <^wned  a  judgmeal,  he  may  first  issue  a/,  fa.,  and  if  the  whole  of  the  debt  is  not 
lericd  on  (hat  exeention,  he  may  issue  a  co.  ta,  or  bring  an  action  oJTdebt  on  ihs  judgmeat  for  the  residue } 
and.if  a  non  est  tmMnlM  is  returaed  to  such  ca,  ea.,  he  may  proceed  against  the  bail. 


(a)  See  TUsaiss  y.  BuUtU^,  6  Com,  Rsp.  9$. 
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ALBANY,     out  B,  fieri  focios  against  him,  returnable  in  November  term  last, 
Angust,jaro.   Q^  which  the  property  of  the  principal  was  taken  and  sold,  and 
Olcott      the  proceeds  thereof  applied  towards  the  satisfaction  of  the 
V.  judgment ;  that  at  the  return  of  the  fieri  facias^  the  principal 

^^  '  was  sick,  and  in  so  low  a  state  of  health,  that  he  could  not  be 
surrendered,  without  endangering  his  life ;  and  that  he  remained 
languishing  of  his  disease  until  the  19th  of  July  last,  when  be 
died.  On  the  2Ist  July^  the  capias  on  the  recognizance  was 
sued  out  against  the  defendants,  as  bail,  returnable  at  this  term, 
and  was  served.  The  defendant  also  stated,  that  the  principal 
had  been,  for  four  months,  in  a  bad  state  of  health,  and  unable 
to  attend  to  any  business,  and  that  the  ca.  sa.  against  the  prin- 
cipal was  not  issued  unt.l  after  the  return  of  the  fieri  facias; 
that  the  principal  was  in  the  county  of  Onondaga^  until  his 
death,  and  might,  at  any  time,  have  been  taken  on  a  ca.  sa. 
From  the  affidavit  read  on  the  part  of  the  plaintiff,  it  ap* 
[  *  40S]  peared,  that  the  ca.  sa.  was  issued  on  the  10th  February ^  *i^ 
turnable  on  the  17th  February  last,  and  had  been  four  days  in 
the  hands  of  the  sheriff,  and  was  filed  in  the  clerk's  oflSice  on 
the  5th  May  last. 

Kirkland  contended,  that  the  plaintiff,  by  elect'ng  to  pro- 
ceed, in  the  first  instance,  by  b.  fieri  facias^  had  discharged  the 
buil.  It  was  equivalent  to  a  notice,  that  he  intended  to  look 
to  the  principal,  and  not  to  the  bail.  (2  SeWnij  44.  Sheri- 
dan's K.  B.  Pr.  368.     2  Crompt.  71.     3  Burr.  1360.) 

The  court,  he  said,  will  often  interfere,  and  relieve  the  bail, 
where  it  becomes  impossible  to  surrender  the  principal,  as  if  he 
has  been  guilty  of  a  felony  and  sent  to  the  state  prison.  For  a 
similar  reason,  in  the  present  case,  the  bail  ought  to  be  relieved. 
He  c.ted  2  Johns.  Rep.  104.  6  Ttrm  Rep.  247.  2  Sellon,  57. 
Coleman's  Cases j  65.  109.     1  Caines^  9. 

GoJdy  contra,  insisted,  that  the  court  had,  in  no  instance, 
relieved  bail,  on  account  of  the  death  of  the  prinfcipal.  The 
indulgence,  sometimes  granted  under  special  circumstances, 
was  merely  to  enable  the  bail  to  surrender  the  principal,  after 
the  usual  time  had  elapsed ;  but  this  could  never  be  done, 
where  the  principal  was  dead.  He  cited  2  SeUonj  55.  6  Term 
Rep.  234.   4  East,  102. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  1.  There 
is  no  case  in  which  the  death  of  the  principal,  after  the  return 
and  filing  of  the  da.  sa.  has  been  allowed  as  a  ground  for  relief. 
All  the  cases  agree,  that  after  the  bail  are  fixed,  de  jure,  they 
take  the  risk  of  the  death  of  the  principal.  The  attempt  for  re- 
lief has  fi^uently  been  made,  and  as  often  denied.  The  time 
which  is  allowed  the  bail,  ex  s^ratia^  is  at  their  peril,  and  they 
L*409]  must  surrender.  (1  Roll.  Abr.  336.  C.  1.  •12  Mod.  601. 
Freem.  Hep.  338.  1  Sir.  511.  2Ld.  Raym  1452.  2  Sir.  717. 
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2  Wils.  67.  6  Term  Rep.  284.)  There  are  cases  in  which  the  Albany, 
bail  have  been  relieved,  on  motion,  where  the  principal  had  be-  Au?j«i,^^W9. 
come  a  peer,  (Doug.  45.)  (a)  or  been  sent  abroad,  under  the 
alien  act,  (6  T^rm  Rep.  246.^  (6)  or  had  obta  ned  a  Certificate 
as  a  bankrupt ;  (2  Sob.  fy  Ful.  45.)  (c)  but  in  none  of  these 
cases,  except  in  the  last,  does  it  appear  that  the  bail  had  be- 
come fixed,  when  the  event  happened  upon  which  they  were 
relieved.  A  number  of  cases,  in  this  court,  have  gone  so  far  as 
to  relieve  the  bail,  if  the  principal  had  been  discharged  under 
the  insolvent  act,  any  time  before  the  period  allowed  to  the 
bail,  ex  gratia^  had  expired  ;  but  these  decisions  went  upon  the 
principle,  that  the  discharge  was  equivalent  to  a  surrender,  and 
that  it  would  be  an  unnecessary  circuity  to  have  a  formal  sur- 
render made,  since  the  principal  would  immediately  be  entitled 
t(^  a  discharge  ;  and  the  latest  decisions  in  England  seem  to 
have  gone  the  same  length.  {Riddehr  v.  Mitchell^  April  term, 
1800.  (rf)  Ingraham  ads.  Kane,  October  term,  1801.  (e)  Van 
Alstyne  ads.  Brinkerhoff,  July  term,  1802.  Seaman  v.  Drake^ 
1  Caines,  9.  1  BurTy  244.  1  Tidd,  240.)  (/) 

To  allow  the  motion,  then,  upon  this  ground,  would  be  to 
change  a  long-settled  and  uniform  course  of  practice  and  pre- 
cedents. All  that  was  said  by  the  court,  in  the  case  of  Browne- 
loto  V.  Forbes,  (2  Johns.  Rep.  101.)  went  no  further  than  to 
admit  that  the  bail  were  then  entitled,  under  what  might  be 
called  the  equity  side  of  the  court,  in  respect  to  this  subject,  to 

(a)  It  waa  conceded  by  the  counsel  for  the  plaintiffi  in  Coxe  y.  M*Clenachan 
(3  DaU,  Rep.  476.)  that  the  priYile^  of  Congress  extended  to  arrests  on  judicial 
as  well  as  mesne  process ;  tnoagh  ne  controverted  the  doctrine,  that  a  person, 
arrested  before  he  had  privilege,  was  entiUed  to  be  discharged  in  consequence 
of  privilege  afterwards  acquired,  which  was  the  case  in  that  particular  instance. 

(b)  Where  the  defendant  was  in  the  criminal  custody  of  the  King's  Bench 
for  a  conspiracy,  the  Common  Pleas  would  not  take  him  out  of  such  custody, 
in  order  to  surrender  him  in  discharge  of  his  bail ;  but  they  enlar^d  the  time 
for  surrender,  and  in  the  mean  time  stayed  the  proceedings  against  the  bail. 
BauuU  v.  Kinnearf  3  Moo.  Rep,  i^9. 

(c)  The  proper  application,  where  the  principal  has  become  bankrupt,  and 
obtained  his  certificate,  (1  Ken.  Ca.  504.)  or  been  discharged  as  an  insolvent 
debtor,  (2  CkUt.  Rep.  105.^  b  by  motion  for  an  exoneretuTy  as  the  bail  cannot 
plead  these  matters  in  their  own  discharge.  1  Bos,  Sf  Pull.  448. 

((2)  Reported  1  Caines*s  Rep,  11.  n. 

e)  Reported  2  Johns.  Ca.  403. 

(f)  An  insolvent  discharge  of  a  sister  state,^  ezemptiiiff  only  the  person  fit>m 
imprisonment,  and  leaving  the  future  acquisitions  <m  the  insolvent  liable  to 
execution,  afiects  only  the  remedy  of  Uic  party,  and  not  the  contract,  and  is 
not  regarded  in  the  state  of  Aeio-  Yorky  and  will  not  entitle  the  insolvent's  bail  to 
an  exoneretvr.  WhiUemore  v.  Adams,  2  Cow.  Rep.  G26.  An  exoneretur,  when 
allowf>d,  is  allowed  on  motion,  and  on  payment  of  costs,  to  avoid  Uie  unneces- 
sary  circuity  of  a  formal  surrender,  m>m  which  the  principal  would  be 
entitled  to'an  immediate  discharge  ;  but  if  th<>  principal  have  time  to  plead  his 
discharge,  and  omit  to  do  so,  an  exonrretur  will  not  be  ordered,  after  judgment 
m  ftvor  oif  the  bail,  who  will  be  left  to  surrender  in  the  ordinary  way.  Camp' 
UU  V.  Palmer,  G  Cow.  12^.  596. 
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ALBANY,     be  relieved  on  surrendering  their  principal »  within  the  eight 
^^^[}^^  days  after  the  return  of  the  capias  in  debt  on  the  recognizance. 
Olcott      There  is  no  decision  of  this  court  which  has  ever  altered  or 
shaken  thd  English  practice  on  the  point  before  us. 

2.  The  next  ground  of  the  motion  for  relief  is,  that  the  plain- 
[  *  410  ]  tiff  had  previously  sued  out  a  Ji.  fa.  and  *levied  part  of  the 
debt,  and  that  he  afterwards  resorted  to  a  ca.  sa.  and  to  the 
bail,  for  the  remainder.  But  it  is  not  to  be  doubted  but  that 
the  plaintiff  may  resort  to  these  two  kinds  of  execution,  in  suc^ 
cession ;  and  that,  after  levying  part  by  jfi.  /a.,  he  may  sue  out 
a  ca.  sa.y  or  bring  an  action  of  debt  on  the  judgment,  for  the 
residue.     (4  Bos.  fy  Pull.  134.) 

This  is  for  the  advantage  of  the  bail.  It  lessens  the  demand 
for  which  they  may  be  responsible;  and  it  does  not  deprire 
them,  in  the  mean  time,  of  the  right  of  surrender.  There  is  no 
reason  for  saying  that  the  bail  are  discharged,  if  the  plaintiff 
elects  to  sue  oAt  a^.  fa.  in  the  first  instance ;  no  such  plea  is 
to  be  found,  and  it  is  repugnant  to  the  condition  of  their  recog* 
nizance. 

In  Heath  v.  Mnmtcaptars  of  Hall^  {Freem.  Rep.  344.  pi. 
425.^  it  was  admitted,  that  though  part  of  the  debt  be  levied 
on  tne  principal,  yet  the  bail  are  liable  for  the  remainder.  The 
motion  must  be  denied. 

Motion  denied. 
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ALBANY, 

August,  1809. 


Bruce  against  Lee  and  MaLLiKiN. 

THIS  was  an  action  of  debt^  on  a  bond.  The  declaration  Where  a^  in- 
was  in  the  usual  fonn.  The  defendant  pleaded,  l.nonesi  foe-  ^uti^ned  fo/ 
turn ;  and  in  his  2d  plea,  craved  *oyer  of  the  condition,  which  [  *  41 1 1 
was  as  follows,  "  that  if  the  above  bound  WiUiam  Lee  and  his  dischai^ 
Joseph  MuUikiny  jointly,  or  either  of  them,  their  heirs,  &c.  J^,^j  J^  ^ 
shall,  within  fifteen  days  from  the  day  that  James  Elliot ^  of  the  on  the  day  ap. 
city  of  Nevh'York^  may  or  shall  receive  a  discharge,  by  virtue  J^^„^°'  j* 
of  any  act  of  insolvency,  agreeable  to  the  statute  of  this  state,  show  cause  why 
deliver  to  the  said  Charles  Bruce^  or  to  his  heirs  or  assigns,  JS^Jf^SJ"  bl! 
James  Elliotts  notes,  with  approved  endorsers,  for  the  sum  of  made,  and  the 
1,231  dollars  and  36  cents,  one  third  thereof  in  two  months  '^^^]  ^j^ 
from  the  expiration  of  the  said  fifteen  days,  one  third  in  four  B.,  one'  of  the 
months,  and  the  other  third  in  six  months,  from  the  time  afore-  V^^^'  ^ 
said ;  then  the  above  obligation  to  be  void,"  &c.  showe<i   cause 

They  then  pleaded,  that  they  ought  not  to  be  charged,  &c.,  ;£J^\'*Si?1t 
because  they  say,  that  before  the  date  of  the  said  bond,  to  wit,  wM^en  agreed 
on  the  17th  MarcA,  1808,  the  said  James  Elliot,  being  an  insol-  ^^^  ^f  ^ 
vent  debtor,  within  the  true  intent  and  meaning  of  the  act  of  latter  wouM 
the  legislature,  &c.,  did,  in  conjunction  with  certain  of  his  cred-  op^Stlon  ^ 
itors,  present  a  petition,  setting  forth,  <&c.,  to  the  recorder  of  the  discham, 
the  city  of  New-Xorky  who  thereupon  made  an  order,  directing  ^jj '  Siime 
notice  to  be  given  in  the  gazette,  for  the  creditors  of  the  said  a  bond  to  him 
EOiot,  to  show  cause,  before  hun,  on  the  Uth  May,  1808,  why  5SvS^"S*  him 
an  assignment  of  the  said  insolvent's  estate  should  not  be  a/s  notes,  with 
made,  and  he  be  discharged  according  to  the  act,  &c.  On  the  SoSi^ts,  ^ 
day  appointed,  the  plaintiff,  as  one  of  the  creditors,  appeared  i^^  days  after 
before  the  recorder,  and  showed  cause  ^;ain8t  the  assi^mient  ^^i^l^^ 
and  discharge  of  EUiot,  and  the  plaintiff  and  insolvent  agreed  stdmente, which 
that  the  bond  in  question  should  be  given  to  the  plaintiff,  and  c^d^  «' 
that  he,  in  consideration  thereof,  should  withdraw  his  opposi-  ecuted  by  c. 
tion  to  the  assignment  and  discharge  of  the  insolvent,  and  that  ^t^  ^  r) 
the  said  bond  was  given  in  pursuance  of  such  agreement,  and  ^o,  after- 
for  the  consideration  aforesaid ;  and  so  the  said  bond  is  void,  ^  Mtion^i^ 

&C.,  wherefore,  &C.  I^nd  against  c. 

*The  third  plea  was  to  the  same  effect :  there  was  a  general  [^412] 
demurrer  to  the  second  and  third  pleas,  and  joinder.  wm  heW^Aat 

the    bond   wa& 

D.  B.  Ogden  and  Gardinier  argued  in  support  of  the  de-  ^•^^^'^'^^ 

murrer*  poHcy  and   in- 

tent of  the  insol- 

Wells  and  Talbot,  contra.  ~'  "*•  *'* 

Per^  Chuiam.    This  cause  comes  before  the  court,  on  a  gen-  ^^in  ''^^ 
eral  demurrer  to  the  second  and  third  pleas.    The  action  is  in 
debt  on  a  bond,  the  condition  of  which  is,  that  the  defendant 
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ALBANY,     should,  within  fifteen  days  after  the  discharge  ot  James  EUiot^ 

Aogiut,  1809.  under  the  insolvent  act,  procure  and  deliver  to  the  plaintiff,  the 

^^^^^^^^^  said  James  EllioVs  note,  with  approved  endorsers,  for  the  sum 

▼•  of  1,231  dollars,  and  36  cents.    The  pleas  allege,  that  Elliot 

"'        was  proceeding  to  obtain  the  benefit  of  the  insolvent  act,  and 

that,  on  the  day  appointed  for  the  hearing  of  the  creditors,  in 

opposition,  the  plaintiff,  being  a  creditor,  appeared  and  showed 

cause  against  the  discharge  ;  and  that,  afterwards,  and  before 

Elliot  vi^  discharged,  the  defendant  gave  the  bond  in  question, 

the  consideration  for  which  was,  that  the  plaintiff  should  vnih^ 

draw  his  (^position  to  Elliotts  discharge.  » 

The  demurrer  is  not  well  taken.  The  consideration  for  the 
bond  was  illegal,  and  against  the  true  intent  and  poUcy  of  the 
insolvent  act.  It  is  fairly  to  be  intended,  that  the  opposition 
made  by  the  plaintiff  would  have  been  successful,  and  of 
course,  that  EUiot  was  not  entitled  to  his  discharge,  either  on 
account  of  fraud,  or  some  other  cause  equally  fatal.  It  was, 
therefore,  a  fraud  upon  the  creditors,  in  aiding  the  discharge 
of  a  person  not  entitled  to  it.  The  opposition  of  the  plaintiff 
might  have  lulled  them  to  sleep,  knowing,  or  presuming  prob- 
ably, that  this  alone,  if  persevered  in,  would  defeat  the  insol- 
r*413l  vent.  This  case  falls  precisely  within  *the  decision  of  this 
court,  in  the  case  of  Waite  v.  Harper,  (2  Johns.  Rep,  386J 
The  consideration  for  the  promise  there  was  that  the  plaintiff 
would  not  oppose  the  defendant's  discharge,  under  the  insol- 
vent act.  The  court  said  that  the  consideration  for  the  promise 
was  illegal,  and  founded  on  finud,  being  made  for  the  purpose 
of  stifling  a  due  scrutiny  into  the  claim  of  the  defendant  to  a 
discharge  under  the  insolvent  act  The  present  action  being 
founded  on  a  specialty,  does  not  vary  the  case  ;  the  seal  does 
not  preclude  an  inquiry  into  the  consideration,  if  illegal  and 
fraudulent.  The  principle  adopted  by  the  court,  in  n^aiie  v. 
Harper y  is  recognized  in  all  the  cases  cited  by  the  plaintiff's 
counsel ;  and  it  is  a  principle  which  will  not  be  found  to  nave 
been  questioned  by  any  adjudication.  The  bond  having  been 
given  by  third  persons,  and  not  by  the  insolvent,  cannot  alter  the 
character  of  the  transaction,  according  to  the  principle  adopted 
by  the  court,  in  the  case  of  Robson  v.  Calze,  (Doug,  228.) 

We  are,  accordingly,  of  opinion  that  the  defendants  are  en 
titled  to  judgment. 

Judgment  fi>r  the  defendants,  (a) 

(•)  PromiaMHry  notes  (Batur  y.  MaUaekj  1  Askm,  Rep.  57.)  and  oUier  securities 

£>en  to  a  creditor,  to  induce  him  to  withdraw  his  opposition,  have  always  been 
emed  contrary  to  the  policy  of  the  law,  and  void.  Ragers  ▼.  KingstOMf  3 
Bingh.  Rep.  441.  Ctnutaniiiu  y.  BladUf  1  Coz's  Cases,  267.  Jaekstm  y.  Davison^ 
iBam.^JUd.e9l.  T\txlniry  y.  MiUer,  19  Johns.  Rep,  ^11.  Jaekman^.MUekdl^ 
13  Ves.  jun.  561.  WelU  y.  Oirling,  5  Moo.  R^.  76.  Wiggin  y.  Busk,  12  Johns. 
Rep.  306.  If,  howeyer,  a  man  be  really  aolyent,  but  puts  on  the  appearance  of 
insolyency  so  as  to  alarm  hb  creditors,  and  thereby  induces  them  to  abate  or 
release  their  demands,  equity  will  relieye  them.  Msnger  y.  ITstt,  19  Jiod,  Rep 
658.    2Eq.Ca,  Ah.  479.  594. 

338 


k 

\ 

m 

i 


OF  THE  STATE  OF  NEW-YORK.  •414 

ALBANY. 

August,  1809. 

BOBOKB 
T. 

*BuRO£R  against  Kortright.  ortkioht. 

ON  certiarariy  fixHn  a  justice's  court  Where  the  juiy, 

m    an     action 

Burger  broueht  an  actioD  of  trespass,  before  a  justice  of  the  nve  a  verdiet 

C»ce,  asainst  Kortright,  for  damage  done  by  his  cattle  on  the  ~Jj  ^^^^^ 
nd  of  nurgery  by  reason  of  Kortright's  not  having  made  his  <iaB«m  •od 
share  or  part  of  the  partition  fence,  between  the  parties,  and  J^j^^^JJ 
also  for  Uie  expense  of  making  the  fence,  which  Koriright^  damages)  and 
though  requested,  had  refused  to  make.  S^'STJ^wSl 

The  defendant  pleaded  not  guilty ^  and  gave  notice  that  he  Htur,  and  gav« 
should  offer  evidence  of  damages,  sustained  by  cattle,  in  conse-  I^^X'^w  ^ 
quence  of  the  plaintiff's  not  having  made  his  proportion  of  the  defendaot,  it 
division  fence.  Issue  was  joined  thereon,  and  the  cause  tried  ^^|f[^^  jj^ 
by  a  jury,  who  found  a  verdict  for  the  defendant,  for  25  cents,  ftr  the  deieisioa 
with  6  cents  costs.  The  defendant  remitted  the  26  cents,  and  2f  *^^Ji2^ 
the  justice  entered  the  rtmittkurj  and  gave  judgment  generally  puert.  it  it 
for  the  defendant  3J^  "^ 

aboutapartittoB 

Sudam,  for  the   plaintiff  in  error.    He  cited  1  WU$.  30.  ^^iJ^J^! 

Tth.  43.     2  Str.  1110.  1171.     Imw$  ofN.  Y.  24  sess.  C.  78.  eritomterpose. 

s.  14. 

Tappaitj  contra,  cited  2  CaineSj  179.    2  Johns,  iZep.  84. 181. 
3  Johm.  Rep.  433.  427. 

Spencer,  J.,  delivered  the  opinion  of  the  court  Two  ob- 
jections have  been  made  to  the  judgment  below.  The  first  is, 
that  the  defendant  below  could  not  remit  the  damages  found ; 
and  that,  by  the  12th  section  of  the  act  for  the  more  speedy 
recovery  of  debts  to  the  value  *of  25  dollars,  the  justice  is  [  •  415  ] 
bound  to  give  judgment  on  the  verdict,  (a) 

This  court  have  disregarded  a  verdict  for  6  cents,  consider- 
ing it  as  merely  nominal.  If  a  jury  in  this  court  should 
give  the  plaintiff  more  damages  than  he  claims  by  his  declara- 
tion, there  would  be  no  hesitation  in  allowing  a  remittitur  of 
the  surplus  beyond  the  damages  laid  in  the  declaration. 
So  if,  in  an  action  in  which  the  defendant  was  not  entitled  to 
damages,  the  jury  should  give  him  damages,  I  see  no  reason 
why  he  should  not  be  allowed  to  remit  them.  A  remittitur  . 
would  be  permitted  in  both  cases,  on  the  principle,  that  the 
party  in  whose  favor  a  sum  is  found,  has  the  right  immediately 
to  cede  it  to  the  other  party ;  and  that  the  mistake  of  a  jury, 

(a)  See  2  Rn.  SUU.  844. 246. 
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ALBAinr.    which  can  be  corrected  by  the  act  of  the  party  in  whoee  fitvor 

ABguft,jao9.^  jl  J3  made,  and  which  mistake  is  not  imputable  to  him,  shall 

BuBflXR      work  no  prejudice.     The  cases  cited  do  not  apply  to  this  qoes- 

▼•  tion ;  nor  are  they  opposed  to  these  principles :  the  act  ought 

ETKieHT.  ^  y^  construod  in  subserviency  to  the^e  principles,     it  was 

obviously  the  intention  of  the  legislature,  to  take  away  all 

right  from  the  justice,  to  control  or  set  aside  the  verdict  of  a 

jury :    it  would  be  an  unnatural  and  violent  construction, 

to  say,  that  the  legislature  meant  to  oblige  the  justice  to  give 

judgment  in  favor  of  a  party,  nolent  volms. 

'ne  second  objection,  which  relates  to  the  merits,  is,  that 
the  jury  have  disregarded  an  agreement  relative  to  the  partition 
fence,  between  the  parties ;  and  have  founded  their  verdict  on 
the  decision  of  the  fence  viewers.  I  doubt  much  the  legal  effi- 
cacy of  the  agreement  It  was  not  made  between  th^  par- 
ties. At  all  events,  disputes  did  exist  between  them,  as  to  the 
proportion  of  fence  to  be  maintained  b^  each ;  and  thus  the 
case  came  within  the  statute.  (Aev.  LawSf  832.  s.  14.)  (o) 
An  exertion  has  been  made  to  the  decision  of  the  fence 
[  *  116  ]  viewers ;  but  *it  is  of  no  avail ;  they  never  intended,  and  could 
not  oblige  the  phdntiflf,  to  make  a  fence  across  the  defendant's 
land. 

The  judgment  ought  not,  therefore,  to  be  disturbed,  on  ac- 
count of  any  contrariety  in  the  evidence,  as  to  the  decision  of 
Ae  fence  viewers,  if  there  appears  enough  to  support  it  The 
court  are  of  opinion,  that  the  judgment  must  be  affirmed. 


840 


Judgment  affirmed. 

(a)  lEU9.Sua.2B3. 
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ALBANY. 
August,  im 

Livingston  against  Tremper.  litirgstoit 

V. 

THIS  was  an  action  of  coffenant.  The  declaration  stated, 
that  on  the  25th  JWy,  1792,  one  Tkomas  Berry  executed  a  ^^^  J 
bond  to  the  plaintiff,  for  961.  conditioned  to  pay  487.  on  the  another  ii  not 
Ist  November ^  1798,  with  the  interest  yearly,  to  be  calculated  JJ^'^'^Jf^'fr^" 
from  the  1st  Navembery  1791 ;  that  on  the  3d  December^  1807,  wUch  doM  no' 
the  defendant  executed  a  writing,  under  his  hand  and  seal,  by  2^^J„^]J^' 
which  he  covenanted,  and  promised  to  and  with  the  plaintiff,  A^covemau,  of 
that  the  principal  and  interest  of  the  bond  inven  by  Berry.  »^Om»p?^  » 

I  111  •!  ■  i««/*»«  I  1  1  /*  COniKMfEtlOIl. 

should  be  paid  to  the  plaintiff,  in  twelve  months  thereafter, 
&c.,  averring  a  breach,  &c.,  with  the  common  conclusion. 

There  was  a  general  demurrer  to  the  declaration,  and 
joinder. 

Sudam,  in  support  of  the  demurrer,  contended,  that  as  this 
was  a  promise,  on  the  face  of  it,  to  pay  the  debt  of  another, 
and  without  consideration,  it  was  void  by  the  statute  of  frauds.' 
It  being  under  the  hand  and  seal  of  *the  party,  made  no  dif-  [  •  417  "| 
ference ;  for  where  the  promise,  on  the  face  of  it,  is  void  by  the 
statute,  a  seal  cannot  render  it  valid. 

In  Low  V.  Peers,  (4  Burr.  2226.  mimot,  364.  S.  C.  2  SeU 
toyn^s  N.  P.  485.)  it  was  decided,  that  although  from  the  de- 
liberation and  solemnity  which  accompanies  me  execution  of 
a  deed,  the  law  presumes  a  consideration :  yet,  that  this  doc- 
t|ine  applies  only  where  the  deed  is  good  on  the  face  of  it : 
for  a  consideration  cannot  be  presumed  to  support  a  deed, 
which  is  void  on  the  face  of  it. 

This  court  have  decided,  that  the  consideration,  as  well  as 
the  promise,  should  be  in  writing.  {Sears  v.  Brink,  3  Johns. 
Rep,  210.  Bailey  and  Bogert  v.  Freeman,  4  Johns,  Rep,  280.) 
If  uie  statute  requires  that  the  consideration  should  be  in  writ- 
ing, or  expressed  on  the  face  of  the  agreement,  it  cannot  be 
implied  from  the  mere  seal. 

HawTcina,  contra.  The  cases  of  Sears  v.  Brink,  and  Bailey 
and  Bogert  v.  Freeman,  were  on  simple  contracts.  It  is  evi- 
dent from  the  reasoning  of  the  court,  in  the  case  of  Jackson, 
ex  dem.  Hudson  and  others,  v.  Alexander,  (3  Johns,  Rep,  484.) 
that  the  court  did  not  intend  to  apply  the  doctrine  to  deeds, 
or  sealed  instruments,  which,  in  themselves,  import  a  consider- 
ation. This  distinction  between  contracts  by  deed,  and  by 
parol,  is  well  settled.  The  former  are  not  within  the  statute 
of  frauds.  {Roberts  on  Frauds,  7.  10.  7  Term  JRep.  850.  2 
Bl  Com.  446.  Hardres,  80.  Phwd.  308.) 

KzNT,  Ch.  J.  We  do  not  wish  to  hear  you  on  this  point 
It  is  too  well  setded  to  admit  of  doubt 

841 


417 


CASES  IN  THE  SUPREME  COURT 


ALBANY, 

Au^st,  1809. 

Jackspii 

y. 
Babcoce. 


[*418] 


Van  Ness,  J.  There  is  a  fallacy  in  the  argument  of  the 
defendant's  counsel.  The  statute  of  frauds  was  never  meant 
to  alter  the  common  law.  Any  promise,  under  seal^  was  valid 
at  common  law.  The  teal  imports  a  consideration,  as  much  as 
if  it  was  expressed  in  so  many  words.  The  statute  of  frauds 
says  merely,  that  a  promise  to  pay  the  debt  of  another  shall 
not  be  valid,  ^unless  in  writing.  The  statute  has  no  applica- 
tion to  a  writing  under  seal. 

Per  Curiam.  The  promise  to  pay,  in  this  case,  was  in  writ- 
ing and  under  seal,  and  is  not,  therefore,  within  the  statute  isi 
frauds,  nor  any  decision  under  it.  The  covenant^  of  itself,  con- 
clusively imports  a  consideration,  so  that  it  is  not  necessary 
that  it  should  be  set  forth  in  the  deed.  The  plaintiff  is  en- 
titled to  judgment,  but  the  defendant  has  leave  to  withdraw 
his  demurrer,  on  payment  of  costs. 

Judgment  for  the  plaintiff. 


Where  G.,  by 
wriiinff  under 
his  Imnd  and 
seal,  gave  to 
H.  tne  privilege, 
during  pleasure, 
lo  occupy  a 
certain  piece  of 
land,  and  H. 
afterwards  sold 
the  land  to  C, 
it  was  held,  that 
the  instrument 
given  by  Q.  was 
a  mere  license 
or  personal 
privilege  to  oc- 
cupy, which 
was  determined 
•s  soon  as  H. 

[•419] 

undertook      to 
convey        the 


Jackson,  ex  dem.  Hull,  against  Babcock. 

THIS  was  an  action  of  gectment^  brought  to  recover  lands, 
which  include  the  Mineral  Spring,  in  the  village  of  New^Ldnxr 
Tion,  in  the  county  of  Columbia^  in  the  possession  of  the  defend- 
ant.  The  cause  was  tried  at  the  Columbia  <;ircuit,  in  Octobtr, 
1808.  On  the  trial  it  was  admitted  by  both  parties,  as  follows: 
That  prior  to  the  year  1760,  and  from  that  time  down  to  the 
19th  December,  1778,  Charles  Goodrich  held  the  premises, 
claiming  in  his  own  right ;  that  on  the  19th  December,  1776, 
James  llitchcock,  an  invalid,  and  a  poor  man,  came  to  the 
Springs  for  the  purpose  of  using  the  water ;  on  application  to 
Uoodrichy  he  obtained  from  him  the  following  instrument  in 
writing,  to  wit :  "  Taking  into  consideration  the  advantage  the 
pool  may  prove  to  the  public  good  of  mankind,  and  the  conve- 
niency  of  more  buildings  on  the  premises,  for  Uieir  comfort,  as 
well  as  out  of  benevolence  *to  Mr.  James  Hitchcock,  whose 
circumstances  and  character  render  it  necessary,  and  his  own 
and  the  public  advantage :  wherefore  I  do  give  the  privilq^e, 
and  secure  by  this  lease  unto  the  said  James,  during  his  pleas- 
ure, unmolested,  the  privilege  of  building  ov6r,  or  near  the 
stud  pool,  on  the  sequestered  lands,  on  that  land  reserved  adja- 
cent to  the  said  pool,  which  is  reserved  for  the  advantage  the 
public  may  have  of  the  said  pool,  in  Hancock :  *and  that  the 
said  James  shall  have  the  privilege  of  building  as  aforesaid, 
thereon,  free  from  molestation,  disturbance,  injury,  or  removal, 
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from,  or  under  me,  for  him  the  sud  Jcmei  to  inhabit,  occupy,     ALBANY, 

Eeaceably,  and  quietly  possess  the  premises  aforesaid,  during  ,;^^f2J*ji™, 
is  necessity  or  pleasure.    Provided,  nevertheless,  Uie  said      jACKtoH 
James  shall  not  thereby  molest^  or  discommode  the  public  good,  ▼• 

or  encroach,  or  impede  the  public  privileges,  contrary  to  the 
design  hereof. 

''PittsfieU,  19th  December,  1778. 

Charles  Goodrich,"  l.  s. 

Hitchcocky  some  time  after,  built  a  small  house*,  near  the  pool, 
and  took  possession  of  a  small  piece  of  land,  for  a  garden ;  con- 
tinuing an  invalid,  he  lived  in  possession  of  the  house,  under 
Goodnchy  and  his  assigns,  to  the  25th  Jidy,  1795,  when  Hitch' 
cocJc  executed  to  Andrew  Cragie,  a  conveyance,  without  cove- 
nants, or  warranty,  of  all  his  right  to  the  house  and  land,  so 
possessed  by  him,  lying  around  the  pool,  being  the  premises  in 
question ;  and  on  the  same  day  delivered  to  Cragie  the  pos- 
session according  to,  and  under  the  same  conveyance.  The 
defendant  then  hired  the  same  premises  of  Cragie,  and  has  con- 
tinued to  hold  them  of  Cragie,  to  this  time,  and  has  erected 
additional  buildii^  thereon. 

^n  the  18th  January,  1790,  Goodrich,  in  due  form  of  law,      [  *  4510  ] 
conveyed  the  same  premises  to  WiUiam  Nichob,  without  re- 
'serving  any  right  in  the  premises,  either  to  himself,  Bttchcock, 
or  any  other  person. 

By  mesne  conveyances,  the  lessor  of  the  plaintiff  became  pos- 
sessed of  all  the  right  and  title  to  the  premises  which  were  ever 
vested  in  Goodrich  or  Nichob, 

Notice  to  quit  had  been  repeatedly  given ;  but  the  defendant 
and  his  landlord  always  denied  the  title  of  the  lessor  of  the 
plaintiff,  claiming  title  in  himself,  by  virtue  of  the  deed  from 
JSitchcocJc,  who  is  still  living,  and  now  resides  with  the.  lessor 
of  the  plaintiff. 

A  verdict  was  entered  for  the  plaintiff,  b^  consent ;  subject 
to  the  opinion  of  the  court,  upon  the  foregomg  case. 

jEI  Williams,  for  the  plaintiff,  was  stopped  by  the  court. 

Van  Vechien,  contnu 

Per  Curiam.  The  instrument  of  writing,  given  by  Goodrich 
to  Hitchcock,  was  a  mere  license,  or  personal  privilege  to  in- 
habit ;  it  conveyed  no  title  to  the  premises.  As  soon  as  Hitch- 
cock sold  the  premises  to  Cragie,  it  put  an  end  to  the  privi- 
lege granted  by  Goodrich^  The  plaintiff  is  clearly  entitled  to 
'ecoven 
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ALBAIVY, 

Aofust,  1809. 

HoLDBlf 

jj^^-^^  *HoLDEiv  against  Dakiic. 

# 

A.  sold  to  B.      IN  ERROR  on  certiorari,  from  a  justice's  court 

nsints  for  good 

BuTime  /m3!  Dakin  sued  HoUeit,  before  a  justice,  and  declared  that  he, 
WM*  f«>' »  .^"  Dajhn,  purchased  two  kegs  of  paint,  for  Spanish  broufUj  of  56 
mSv^  i^^'be  pounds  cach,  at  9d.  per  pound,  and  two  kegs  of  white  lead,  of 
M,  and  of  no  gg  pounds  each,  at  is.ld.  per  pound,  which  paints  were  adul- 
beid^'that^tbere  teratcd,  and  of  an  inferior  quality,  and  in  fact  were  not  i^kiii- 
was   no  war-  i,^  brovm  or  tohUe  lead,  nor  good  for  any  thing.    The  defend- 

ranty    in     this        .      i      j    j        ^        -i^ 

case ;  and  to  ant  pleaded  not  guilty. 

make  A.  liab^,  Upou  the  trial,  the  defendant  acknowledged  the  sale  of  the 
eithi^r  ^w  ex-  paints.  The  plaintiff  proved  that  the  Spanish  broum  so 
'*'?*  IT?"^^  bought,  was  of  a  very  inferior  quality,  and  much  adulterated, 
or  rau    (a)      ^^^  ^^^  ^  tohtte  lead  was  also  much  adulterated,  though  not 

so  bad  as  the  other.  He  bought  the  paints  of  a  clerk  of  the 
defendant,  at  his  store,  who  sold  them  for  good  paints,  but  the 
kegs  had  never  been  opened,  since  they  were  purchased  at 
JVetr*ForAr,  by  the  defendant. 

The  justice  gave  judgment  for  the  plaintiff,  on  the  ground 
that  the  Spanish  brown  was  of  little  or  no  value;  and  that  the 
selling  it  for  good  paint,  and  for  the  usual  cash  price  of  the 
best  Spanish  brovm,  was  a  sufficient  warranty. 

Per  Curiam*  Here  was  no  express  warranty,  as  to  the 
quality  of  the  paints.  All  that  was  proved  upon  the  trial 
was,  that  the  clerk  of  the  vendor  sold  the  paints  for  good 
paints,  and  at  a  fair  price ;  but  this  was  not  sufficient  to  raise 
a  warranty.  This  point  has  been  frequently  determined.  (2 
Caines,  48.  I  Johns,  Rep,  96.  129.  274.)  If  a  warranty  was 
[*422]  to  be  inferred  from  these  ^circumstcmces,  then,  as  the  court 
observed,  in  Snell  v.  Moses,  (1  Johns.  Rep.  96.)  a  warranty 
would  be  universal,  upon  every  boTia  fide  sale,  at  the  usual 
price,  unless  there  was  a  stipulation  to  the  contrary.  There 
was  no  pretence  in  this  case,  that  the  vendor  knew  that  the 
paints  were  of  an  inferior  quality. 

Judgment  reversed. 


▼.  Askton,  U  Johtu,  Kep,  316. 
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ALBANY. 
Aagttfty  1809. 


Simpson  againsi  Patten. 

IN  ERROR  on  ctrAoifwriy  fiom  a  justice's  cotirt  a  promiio  to 

pay  the  debt  of 

Patten^  the  defendant  in  error,  sued  Simpson,  the  pluntiff  tbou^madeoo 
in  error,  in  the  coort  below,  on  a  promise,  that  if  he.  Patten,  SSra^OT  muS 
would  forbear  to  suie  one  J.  &,  the  present  plaintiff  in  error  beinwiiiuiK. 
would  pay  the  defendant  in  error  die  amount  of  the  note  of 
J.  &io  the  defendant  in  error,  which  was  then  due,  as  soon 
as  he  coidd  sell  an  acre  of  land,  belonging  to  the  said  J.  S,, 
which  he  was  authorized  to  sell;  and  the  plaintiff  averred 
that  Simian  did  sell  the  tfbre  of  land,  for  the  sum  of  50 
dollars,  &c. 

The  defendant  in  error  offered  to  prove  the  promise,  as 
stated ;  but  the  plaintiff  in  error  insisted  that  there  ought  to 
be  some  note,  or  memorandum  in  writing  of  the  promise, 
otherwise  the  plaintiff  could  not  recover ;  but  the  justice  ad- 
mitted evidence  of  the  verbal  promise,  and  gave' judgment  for  .  ^ 
the  plaintiff* 

Shepherd^  for  the  plaintiff  in  enor. 

Van  Vechten,  contra,  dted  Elting  v.  VanderU/m,  (ante,  p. 
237.) 

*Per  Curiam.    A  promise  to  pay  the  debt  of  a  third  person      [•  423  J 
must  be  in  writing,  (a)  notwithstanding^  it  is  made  on  a  suf- 
ficient consideration.    (2  Str.  873.     2  Term  Rep.  80.     2  JViU. 
94.     1  Sound.  211.    n.  2.)    The  judgment  below  must  be 
reversed. 

Judgment  reversed. 

(•)  9  Reo.  sua.  195. 
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ALBANT, 

Aoguat,  1809. 

The  Pkofls  NiCHOLS  OgOinst  HeWIT. 

T. 

IN  ERROR  on  certiorari^  from  a  justice's  court. 

A  coBfenioo  of 
jadgmciit  must 

be  for  a  certain      After  the  parties  had  appeared  in  the  suit  below,  and  were 

mk. ia)^^A  ready  to  proceed  to  trial,  they  agreed  to  submit  the  cause  to 

judnneni  enter-  the  arbitrament  of  the  justice  and  another  person ;  and  that 

M  tZo^i^r^-  ^^^^  award  should  be  final  and  conclusive,  and  that  the  justice 

•ion  of  a  party,  should  enter  a  judgment  for  the  siim  awarded. 

A^ud  B.X^      After  the  arbitrators  had  agreed  on  the  balance  due  to  Hewii, 

award,  before  of  ^11  cents,  but  before  the  same  was  made  known,  the  justice 

dwiar^bad!  ^^^^  ^^^  parties,  whether  a  judgment  should  be  entered, 

agreeably  to  the  award,  to  which  they  agreed,  and  the  justice 

thereupon  entered  a  judgment  for  the  sum  <^  II  cents,  is 

fayor  of  Heivitj  and  for  the  costs. 

Shepherd  J  for  the  plaintiff  in  error. 

Oary,  contra. 

Per  Curiam.  The  defendant  below  confessed  judgment  for 
the  amount  of  an  award,  before  it  was  published ;  and  thea 
[  *  484  ]  the  justice  declared  it  to  be  in  favor  of  the  ^defendant  in  error, 
for  1 1  eents,  and  entered  judgment  accordingly.  A  confession 
of  judgment  ought  to  be  for  a  certain  and  specified  sum.  The 
justice  had  no  power  to  enter  judgment,  on  a  cognovit  for  an 
uncertain  and  unliquidated  amount.  The  judgment  must  Le 
reversed. 

Judgment  reversed. 

(a)  Sea  LMngsUm  ▼.  MtJMmf,  16  Mmt.  Rep,  165. 


The  People  against  Parker. 

'^•'^•kjns  '  IHE  defendant  was  convicted,  at  the  last  Oyer  and  Term- 
v^i  time  of  Her,  in  the  county  of  Washington^  of  a  burglary.  Judgment 
a  store,  at  the  ^as  respited,  in  order  to  take  the  opinion  of  this  court,  wheth- 

dutance  ofJO.,       '^'  xJa1-i 

feet    from    a  ^r  the  case  amounted  to  burglary. 

dweUing-boose,      The  &cts  Were  these :  The  prisoner  broke  open  a  store,  be- 

ed  witiTitl^y  longing  to  HoUcy  Rogersy  in  the  night  time.    The  store  was 

"^kJu"*^^  not  ^^  ^^^  distance  of  twenty  feet  from  the  dwelling-house   of 

mrgUuy!^*      RogerSf  and  no  person  slept  in  the  store.    The  house  and  store 

botn  stood  on  the  same  lot,  and  on  the  same  line,  fronting  on 

the  public  highway.    There  was  no  fence  between  the  house 

and  store,  nor  any  enclosure  around  them,  but  both  of  themi 
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and  the  lot  of  ground  on  which  they  stood,  were  open  to  the     Albany 
street.  ,  ^"s*"*'  *®^- 

Shumwat 

Per  Curiam,  The  store  was  not  within  the  curtelagCj  as  ^^J; 
there  was  no  fence  or  yard,  enclosing  the  dwelling-house  and 
store,  so  as  to  bring  them  within  one  enclosure.  This  brings 
the  case  within  that  of  the  King  v.  Garland^  (Leachy  130.)  and 
distinguishes  it  from  Gibson's  case,  {Leachj  287.)  The  prison- 
er must  be  discharged. 

Prisoner  discharged. 


FOWLBE. 


*Shumway  against  Fowler.  [  *  425  ] . 

THIS  was  an  action  of  trespass  on  the  case  for  debauching  ^"fT*"**^' 
t^e  plaintiff's  daughter.  The  cause  was  tried  at  the  H^ashing-  ^^be^ditcov- 
i(m  circuit,  and  a  verdict  found  for  the  plaintiff,  for  1,025  dol-  «yofnewevN 
lars.  The  plaintiff 's  daughter  was  a  witness  on  the  part  of  wodd  mere^ 
the  plaintiff,  at  the  trial.  impeach     the 

■  character  of  a 

witness   at  the 

Z.  R.  Shepherd,  for  the  defendant,  now  moved  to  set  aside  Jj***' ^Imd^'^ 
the  verdict,  and  for  a  new  trial,  on  the  ground  of  newly-dis-  states  only,  that 
covered  evidence.     He  read  affidavits  statins  that,  since  the  f^JJ?"  ^^ 
trial,  the  defendant  had  discovered  a  material  witness,  one  A.  what  he  wmiiS 
-B.,  who  told  the  defendant's  attorney,  that,  before  the  connec-  '^y-  <*J 
tion  between  the  defendant  and  the  plaintiff's  daughter,  he, 
the  said  A.  B.,  had  criminal  connection  with  her,  and  also  in- 
formed him,  that  another  young  man  had  told  him,  that  he  had 
previously  had  connection  with  the  plaintiff's  daughter ;  and 
that  the  defendant  also  expected  to  prove  the  same  thing  to 
have  taken  place  between  her  and  another  person. 

Footf  for  the  plaintiff* 

Shepherd,  contra. 

Per  Curiam.  A  new  trial  is  not  to  be  granted,  merely  on 
the  discovery  of  new  evidence,  which  would  impeach  the  char- 
acter, of  a  witness  at  the  trial.  There  would  be  no  end  of 
new  trials  on  that  ground.  (2  Salk,  653.  12  Mod.  584.  Say- 
«r,  27.     3  Johns.  Rep.  255.)  (b)     The  newly  discovered  evi- 

(<f )  8ar/rera  v.  — *,  6  Caw.  Rep.  ItS. 

(b)  It  is  inenmbent  on  the  partj  who  applies  for  a  new  trial,  on  the  gnmnd 
of  newly-disooTered  oTidenoe,  to  satisfj  tJis  ooort,  1st  that  the  eridenoe  has 
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ALBAiiV.    dence  is  to  impeach  the  character  of  the  daughter,  who  was  a 

,^||5^J^^J12^  witness  at  the  trial.     There  is  another  objection  to  the  affidavit 

Bliih        in  this  case.     It  states  merely,  that  the  persons  mentioned,  had 

RiMKR       '^^^  ^^^  party  what  they  could  say.     There  can  be  no  reliance 

r  •4051       on  such  ^declarations  ;  nor  could  the  persons,  at  the  trial,  be 

*  -*       obliged  to  answer  whether  they  ever  had  such  criminal  con* 

nection  with  the  daughter.    The  motion  must  be  denied. 

Rule  refused. 

come  to  hit  knowled^  since  the  trial ;  8d.  that  it  was  not  owing  to  want  of 
due  diligence  y  that  it  did  not  come  sooner ;  and,  3d.  that  it  wouldprobahlj 
produce  a  different  verdict,  if  a  new  trial  were  granted.  Moore  y.  lie  Pkiim' 
delvhia  Bankj  5  Serg.  fy  RawU,  41 .  See  Stoekbridge  v.  SUKkhridge,  13  Moms,  Rtp. 
302.  Bond  v.  CuUerJ  Mass.  Rip,  205.  Knox  t.  tVork,  Auber  ▼.  EoLer,  2  Bim. 
Rep.  582.  TtmMU  r.  O'Hara,  4  YeaUs's  Re^.  446.  So  a  new  trial  will  be 
granted,  if  a  party  be  surprised  by  an  allegation  of  payment  sworn  to  by  wit- 
nesses, who,  there  was  reason  to  suppose,  had  been  tampered  with,  or  prae- 
tised  upon.  Peterson  v.  Barry ,  4  Binn.  Rep.  481.  But  it  will  not  be  granted 
for  the  purpose  of  giving  a  party  an  opportunity  of  discrediting  a  witness  pro- 
duced against  him,  if  it  appear  that  he  was  not  surprised  by  the  testimony  of 
the  witness  at  the  trial.  Keene  v.  Sprague^  HaskeU  v.  Beckett,  3  Greenl.  Rep.  77. 
SG.  CommonweaUk  v.  WaiU^  Hammond  v.  Wadkama,  5  Moms,  Rep.  261.  353. 
See  also  Deacon  v.  AUen,  1  Sotttk.  i^p.  338.  Sk^fpard  v.  Skq^pard,  5  HmltL  74. 
Arthur  V.  Ckams,  6  Rand.  R^.  142. 


BuNN  against  Riker 

At  common      THIS  cause  Came  before  the  court  on  a  writ  of  error,  firom 
fora*!!laeer^i!i  the  Common  Pleas  of  the  city  of  New-York. 

maintaiiiu>le ; 

which  b  affamst  RUceTy  the  defendant  in  error,  brought  an  action  of  anump^ 
^d"*^tb^ll  «^  against  Bunn^  the  plaintiff  in  error,  in  the  court  below. 
void,  ud^^can^  The  declaration  contained  three  counts.  The  first  count  was 
•du)'**^^*'  on  the  following  receipt,  or  memorandum,  in  writing: — 

"  Ntw-York,  30th  April,  1807. 
'Received  of  Joseph  Graham  and  Samuel  Rtker y  jun,  100 
dollars  each ;  which  sums  I  promise  to  pay  to  Mr.  Oraham,  in 
case  Morgan  Lewis  shall  be  re*elected  governor  of  this  state, 
or  to  Mr.  Riker,  in  case  Daniel  D.  Tongfkins  shall  be  elected 
to  the  said  office,  at  the  said  election. 

«  John  Bunk." 

The  plaintiff  averred,  that  the  said  D,  D.  Tompkins  wai 

{a)  Bureh  v.  Keeler,  6  Wend,  Rep.  fBO,    Beari  v.  OoU,  9  Com.  Rep.  169.  and    k% 
Bote  at  pagv  176. 
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elected  goveinor  of  this  state,  at  the  said  election,  by  reason     albai^ 
whereof,  6lc.  the  defendant  became  liable,  &c.  and  being  so  ^^^[^^ 
liable,  in  consideration  thereof,  assumed  to  pay,  &c.    The       bum 
second  count  was  for  money  had  and  receired  to  the  use  of         ▼• 
the  plaintiff.    The  third  count  was  on  an  insimul  ampUastcU  ''*' 

*At  the  trial  of  the  cause,  a  hill  of  exceptions  was  tendered,  [  •  427  I 
which  stated,  that  the  plaintiff  gave  in  evidence  the  receipt 
above-mentioned.  A  witness  then  proved,  that  after  the  gen- 
eral election  for  a  governor  was  closed,  he  called  on  Bunn  with 
the  receipt,  and  demanded  payment  of  tlie  300  dollars ;  who 
answered,  that  Oraham  had  not  vet  paid  him  the  sum,  men* 
tioned  in  the  receipt ;  but  that  he  would  soon  see  Graham, 
and  whether  he  obtained  the  money  of  him,  or  not,  he  would 
pay  the  sums  mentioned  in  the  receipt,  to  the  defendant  in 
error. 

John  Woodworth,  the  late  attorney-general,  who  was  ako 
examined  as  a  witness,  testified,  that  he  was  one  of  the  can- 
vassers of  the  votes  (at  the  governor,  given  at  the  late  election ; 
and  that  the  proceedings  of  the  canvassers,  and  the  result  of 
the  said  election  and  canvass,  were  duly  entered  in  a  book,  in 
the  office  of  the  secretary  of  state,  in ,  the  manner  prescribed 
by  law;  that,  as  appeared  by  the  said  canvass,  Daniel  D.  Tomp^ 
Jcim  was  elected  governor  of  the  state  of  Netp-  YorJc,  at  the  last 
election ;  and  that  the  returns  of  the  votes  given  at  the  said 
election  were  destroyed. 

The  counsel  for  the  plaintiff  in  error  objected  to  this  testi* 
mony,  so  far  as  related  to  the  result  of  the  election  or  canvass; 
but  the  same  was,  notwithstanding,  admitted  by  the  court  below. 

It  appeared  also,  thitt  both  Oraham  and  Riker  were  electors, 
qualified  to  vote  for  ^vemor,  and  that  Riker  had  voted  on  the 
day  preceding  the  giving  of  the  receipt  by  Bunn*  Graham 
redded  in  the  miMU  cUstrict,  out  of  Uie  southern  district,  in 
which  the  other  party  resided. 

James  Cheetham^  who  was  a  printer  to  the  state,  was  also 
I^oduced  as  a  witness,  and  testified,  that  the  certificate  of  the 
canvass  of  the  last  election  was  published  in  a  certain  news- 
paper, called  the  Albany  Register ,  ^printed  at  Albany ;  and  [  *  428  J 
that  he  was  instructed,  by  a  note  firom  the  canvassers,  to  copy 
this  certificate  from  that  paper,  into  his  own  pi^r,  printed  in 
the  city  of  New^  York^  which  he  accordingly  did.  He  pro- 
duced one  of  his  papers  containing  the  same  certificate,  which 
declared  that  Dania  D.  Tompkins  had  been  elected  governor 
of  this  state,  at  the  said  election. 

This  testimony  was  also  objected  to  by  the  counsel  of  the 
plaintiff  in  error,  but  admitted  by  the  court  below.  The  coun- 
sel for  the  plaintiff  below  then  produced  a  commission  to  John 
Parkesy  a  notary  public,  under  the  great  seal  of  the  state  of 
New-Torkf  tested  in  the  name  of  Daniel  P.  Tompkins,  as 
governor,  and  signed  by  him ;  and  also  a  smersedeas  to  the 
aaristant  justices  of  the  peace,  in  the  city  of  Jveu^Forlr^  sealed, 
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ALBANY,    tested  and  signed  in  the  same  manner,  both  of  them  datdd  on 
Angiut,  1809.  ^Q  ig^  j^y^  1QQ7  .  these  papers  were  objected  to,  but  admit- 

^"^^BcMiT^^  *®d  by  the  court. 

l'^^  The  counsel  for  the  plaintiff  below  then  insisted,  that  tlie 

said  election  was  a  matter  of  public  notoriety,  which  the  cooit 
and  jury  were  bound  to  take  notice  of;  this  was  denied  and 
objected  to  by  the  counsel  on  the  other  side ;  but  was  allowed 
by  the  court  to  be  sufficient  evidence. 

»  » 

Hopkins^  for  the  plaintiff  in  error.     1.  The  first  and  most 

important  question,  arising  on  the  assignment  of  errors,  in  this 
cause,  is  whether  the  plaintiff  can  sustain  an  action  for  the 
wager;  or  whether  thb  court  will  sit  to  decide  on  every  idle  bet 
between  parties,  which  can  have  no  relation  to  the  administra* 
tion  of  justice ;  above  all,  in  a  case  of  a  wager  between  quali- 
fied electors,  pending  an  election. 

In  the  case  of  Allen  v.  Heame^  (1  Term  Rep.  56.)  the  Court 
of  K.  B.,  in  England,  decided  that  a  wager,  between  two  voten, 
*429  ]      *with  respect  to  the  event  of  an  election  of  a  member  fcur  par- 
liament, before  the  poll  began,  was  illegal. 

Wagers  of  this  nature  are  against  morality  and  sound  poficy 
and  if  they  have  not  been  countenanced  by  the  courts  of  Great 
Britain,  there  are  stronger  reasons  for  not  allovring  them  io 
^is  country,  where  elections  are  more  firequent  and  more  free; 
and  wl|ere  every  means  ought,  therefore,  to  be  used,  to  main- 
tain them  pure.  Such  wagers  operate  as  a  bribe,  and  influence 
the  party,  by  the  strongest  motives  of  pecuniary  interest,  not 
only  to  vote  for  the  particular  candidate,  but  to  endeavor  to 
influence  others  to  vote  for  the  same  person ;  all  fireedom  of 
choice,  or  of  action,  is  destroyed.  The  evils  of  party  spirit 
will  be  greatly  increased,  if,  in  actions  on  wagers,  the  questioo 
.  is  to  be  investigated,  and  decided  in  this  court,  whether  a  per- 
son, declared  by  the  canvassers  to  be  elected,  has  been  duly 
elected,  or  whether  there  is  a  governor  rfc /wre,  or  de  facto;  for 
although  the  certificate  of  the  canvassers  is  conclusive  as  to 
the  person  who  is  to  act  as  governor,  it  is  only  prima  facie 
evidence,  in  an  action  of  this  kind,  and  the  party  may  go  into 
evidence,  to  show  that  the  canvass  was  not  correct,  or  was 
illegal.  Canvassers  may  corruptly  declare  a  person  to  have 
been  elected  as  governor,  who  has  not  been,  in  truth,  duly 
elected.  Thus  a  wide  field  of  litigation  may  be  opened ;  a 
jury  may  find,  that  the  governor  elect,  or  de  facto,  has  not 
been  duly  or  legally  elected,  but  that  another  person  is  the 
legal  governor,  by  a  majority  of  the  votes  of  the  electors ;  and 
great  discontents  may  be  created,  and  disturbances  raised 
among  the  people.  Indeed  the  evils  which  may  arise  firom 
countenancing  actions  for  such  wagers,  are  too  obvious  to 
escape  the  attention  of  the  court. 

But  I  put  the  broad  question.  Will  this  court  support  actions 
for  wagers  of  any  description  ?  (2  Mass.  Rep.  5.  Amory  v.  GH^ 
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HMrti.)    I  place  out  *of  view,  as  standing  on  a  totally  different     albanv, 
ground,  those  fictitious  wagers,  or  feigned  issues,  devised  for  ,^^^\^^ 
the  more  perfect  administration  of  justice;  where  the  object  is       bvw 
not  to  recover  any  waser,  but  to  ascertain  the  truth  of  fiicts,  in      -.  ^* 
controversy  between  the  parties. 

The  English  courts  have,  in  some  instances,  allowed  actions 
for  wagers  ;  yet  several  of  their  most  enlightened  judges  have 
been  of  opinion,  that  it  would  have  been  better  for  the  public, 
if  the  courts  had  originally  determined,  that  no  action,  to  en- 
force the  payment  of  a  wager,  should  be  permitted ;  and  that 
in  no  case  ought  it  to  be  permitted,  where  it  would  be  contrary 
to  the  principles  of  morality  or  sound  policy.  {Cases  temp* 
Hardw.  239.  Cawp.  729.  2  Term  Rep.  615.  3  Term  Rep.  697, 
704.  2  H.  Bl.  44.) 

In  Atherfold  v.  Beard,  (2  Term  Rep.  610.  Cbmi.  425.)  the 
court  refused  to  support  an  action  for  an  idle  wager,  which 
might  draw  into  discussion  a  matter  of  public  interest  and  im- 
portance ;  as  a  wager  respecting  the  future  amount  of  a  branch 
of  the  public  revenue.  nuHer,  J.,  considered  Lord  Mansfield 
as  being  of  opinion,  that  any  wager,  as  to  bl  public  event,  would 
be  void.  And  the  same  learned  judge,  in  the  case  of  Good  v. 
Elliott,  (3  Term  Rep.  693.  Cotcp.  735.)  though  he  admitted 
and  regretted,  that  actions  for  wagers  had  been,  in  some  cases, 
permitted,  was  of  opinion,  that  no  action  could  be  maintained 
for  a  wager,  concerning  the  private  transactions  or  interests  of 
a  third  person. 

There  does  not  appear  to  have  been  any  decision  in  Eng- 
land ,  before  the  year  1776,  that  a  mere  idle  bet,  or  wager,  could 
be  recovered  in  a  court  of  law.  This  court  are  not,  therefore, 
tied  down  by  any  authority ;  and  it  would  be  a  matter  of  regret, 
if  they  were  bound  to  follow  precedent,  in  this  case,  against 
principle. 

Again,  this  wager  is  illegal  and  void,  under  'Hhe  act  to  pre- 
vent horse-racing,  and  for  other  purposes."  The  5th  section 
of  that  act  declares,  ^'  that  all  and  every  contract  for  or  on 
account  of  any  gaming,  by  lot  or  chance,  of  any  kind,  or  under 
any  description  whatever,  *shall  be  deemed  and  adjudged  void  [  *431  ] 
in  law."  (1  Rev,  Stat,  662.)  A  wager  or  bet  is  gaming.  A 
bet,  on  the  throw  of  a  gamester,  is  as  much  gaming  as  to  throw 
the  die.  Who  is  to  be  elected  governor,  is  a  matter  of  chance ; 
it  is  gaming  by  Jot  or  chance,  or  playing  for  money,  that  the  . 
statute  is  intended  to  prevent. 

2.  The  first  count  in  the  declaration  in  this  case  is  bad.  It 
is  on  the  paper,  or  memorandum,  as  a  specialty,  or  as  if  it  were 
a  promissory  note.  A  writing  not  sealed  is  a  parol  agreement. 
The  writing  may  be  evidence ;  but  in  a  declaration  you  must 
aver  the  &ct,  not  state  the  evidence.  Again,  there  is  no  aver- 
ment, that  the  money  was  ever  deposited  in  the  hands  of  the 
defendant.  There  is  no  ground  or  consideration  for  a  promise, 
or  liability  on  the  part  of  the  defendant 
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ALBANY,        An  action  of  indebitatus  assutfgpsit  will  not  lie  fiur  a 
^^^^^^.122^  or  money  won  at  play.  (3  Salic.  14.  1  Ld.  Raym.  69.  Ck^tk. 

BoiiM        338.) 

pj-^  3.  The  evidence  given  in  the  cause  below,  was  inadmimUe, 

**  and  ought  to  have  been  rejected.  Mr.  Woodwarth^  one  of  the 
canvaMers,  testified,  that  the  canvass,  or  result  of  the  election, 
was  in  writing,  and  filed  in  the  office  of  the  secretary  <^  stale. 
There  was,  then,  a  higher  species  of  evidence,  which  ought  to 
have  been  produced.  But  the  testimony  of  this  witness  is 
mere  parol  evidence  of  a  matter  of  record.  The  same  objec- 
tion may  be  made  to  the  paper  printed  by  Mr.  Cheetham^  for  it 
is  not  the  highest  evidence,  to  wit,  the  record  of  the  canvass, 
in  the  secretary's  office. 

Again,  the  court  below  decided,  that  the  result  of  the  eke* 
tion  was  a  matter  of  public  notoriety,  of  which  all  the  world 
was  bound  to  take  notice  ;  but  when,  and  how  is  this  to  be  a 
matter  of  such  public  notoriety,  as  to  be  evidence  to  all  the 
world  ?  There  may  be  a  great  division  of  pubUc  opinion,  on 
this  subject,  between  the  two  great  political  parties. 

[  *432]  *J{.  Rilcevy  contra.    Whether  an  action  for  a  wager  can^be 

maintained  in  any  case,  is  a  question  not  necessarv  now  to  be 
discussed,  since  such  actions  have  been  sanctioned  by  a  series 
of  decisions,  in  the  English  courts,  from  the  reign  of  Charles  II. 
to  the  present  time.  The  case  of  Andrews  v.  Heame  (I  Lev. 
33.  S.  C.  1  Keb.  56.  65.)  was  an  action  of  assumpsit  for  a 
wafer,  whether  Charles  II.  would  be  king  of  England  ^  within 
twelve  months.  No  objection  was  made  against  the  action  in 
that  case.  And  Jones  v.  Randall^  (Cburp.  37.)  decided  in  the 
year  1774,  was  an  action  sustained  in  the  Court  of  K.  B.  for  a 
wager,  whether  a  decree  of  the  Court  of  Chancery  would  be 
reversed  in  the  house  of  lords.  Lord  Mansfield^  and  the  rest 
of  the  court,  were  clearly  of  opinion  that  such  an  action  would 
lie,  unless  it  was  against  good  morals,  or  sound  policy.  In  the 
case  of  the  Earl  oi  March  v.  Pigot^  (5  Burr.  2802.^  the  parties 
bet  on  the  Uves  of  their  respective  fathers,  yet  no  objection  was 
made  to  the  action.  In  the  case  of  Oood  v.  EHiott^  Groscy  J., 
said,  that  actions  for  wagers  had  been  innumerable,  and  thut 
what  Lord  Mansfield  said,  in  Da  Costa  v.  Jortksy  {Coivp,  729.) 
was  decisive,  that  wagers  were  not  void,  quia  wagers ;  Ash-- 
hurst  J  J.,  and  Lord  Kenyon  were  of  the  same  ^opinion.  The 
rule,  as  resulting  from  all  the  decisions,  seems  to  be,  that  a 
wager  is  good,  and  recoverable,  unless,  by  injuring  a  third  per- 
son, it  may  disturb  the  peace  of  society,  or  militates  against 
the  morality  or  sound  policyof  the  country. 

In  the  case  of  AUen  v.  JJeame,  (1  Term  JRep.  56.)  the  bet 
was  laid  before  the  poll  had  opened.  In  the  present  case, 
Riker  had  voted,  aiid  Graham  could  not  vote  out  of  his  dis- 
trict 

But  even  admitting  the  contract  to  be  illegal,  this  illegality 
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cannot  be  set  up  by  the  defen^fant,  who  is  a  mere  stake-holder    Albany, 
or  receiver  of  money  to  the  use  rf  the  plaintiff.    (1  Bos.  and  ,^^^^!^*J^^ 
Pull  3.    5  Term  Rep.  405.   7  Term  B^.  635,   8  Term  Rep.       b^JJk^ 
67S.)  ^^^^ 

2.  The  dedaration  states  the  fiicts  as  they  existed.    It  sets 

forth  the  receipt    In  a  declaration  on  a  policy  of  ^insurance,      [  *  433  ] 
which  is  an  unsealed  instrument^  it  is  the  invariable  practice 
to  set  forth  the  policy  and  aver  the  loss,  and  that,  by  reason 
thereof,  the  defendant  became  liable.     So  you  may  declare  on 
a  promissory  note  not  negotiable  under  the  statute. 

3.  Thf  act  for  regulating  elections  (24  Sess.  c.  61.  s.  9.  11. 
First  volume  Revised  Statutes j  page  143.)  makes  it  the  duty 

of  the  secretary  of  state,  in  conjunction  with  the  comptroller  • 

and  treasurer,  to  ascertain  the  result  of  the  election,  after  the 
transcripts  of  the  poll-books  are  returned  by  the  clerks  of  the 
several  towns  and  counties.  And  they  are  directed,  without 
delay,  to  make  out  a  certificate  of  their  determination,  to  be 
entered  in  a  book  in  the  secretary's  office,  and  to  cause  it  to 
be  published  in  one  or  more  of  the  public  papers^  printed  in 
each  of  the  great  senatorial  districts.  Tne  printer  in  the 
southern  district,  who  was  a  witness  in  the  court  below,  testis 
fied,  that  he  published  this  certificate,  by  direction  of  the  can- 
vassers. This  may  be  considered  as  an  Aci  of  State,  of  which 
the  state  gazette  is  sufficient  evidence.  In  the  case  of  the 
JSfl^  v.  Holt,  (5  Term  Rep.  436.  Pe(Jce's  Law  Ik.  80,  81. 
4  Hawk*.  P.  C.  430.)  it  was  decided,  that  the  gazette  was  evi- 
dence of  the  king's  proclamation,  and  of  an  address  to  the  king, 
or  of  articles  of  war.  On  an  indictment  for  adhering  to  the  - 
enemies  of  the  king)  public  notoriety  is  sufilcient  evidence  to 
a  jury  of  the  fact,  whether  there  was  war  or  not.  {Foster,  Disc. 
I.  c  2.  s.  13.)  So  on  an  indictment  for  the  murder  of  a  con- 
stable, or  other  public  officer,  proof  that  he  was,  in  fact,  such 
officer,  is  sufficient,  without  producing  his  commission. 

In  the  Circuit  Cour^of  the  United  States,  the  exequatur  of  a 
British  consul  has  been  admitted,  as  evidence  of  the  fact  that 
he  was  consul. 

Hapkins,  in  reply.  The  defendant,,  being  a  stake-holder, 
stands  in  die  place  of  the  parties ;  and  may  make  the  same 
defence  as  Graham  himself  Could  have  done,  had  the  plaintifl 
brought  his  action  against  him.  Until  *the  money  is  paid  over,  [  *  434  j 
either  party  may  bring  an  action  against  the  stake-holder,  to 
recover  the  money  deposited;  (5  Term  Ucp.  405.)  and  he  is 
subject  to  the  same  obligations,  and  entitled  to  the  same  de- 
fences, as  the  parties  themselves.  {Enans*s  Es.  63.) 

Public  notoriety  cannot  be  sufficient  evidence  of  the  person 
who  is  governor.  There  may  be  a  governor  de  facto,  and  a 
governor  de  jure.  The  certificate  of  the  canvassers  is  the 
proper  and  indispensable  evidence  of  the  person  elected.  The 
exequatur  of  a  consul  is  the  best  evidence,  because  it  is  issued 
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ALBANY,    by  the  governmeiit ;  and  18  the  ui8tniiii»l  by  whidi  it  ao» 
^^^'J^^  knowledges  the  person  to  be  a  consul. 

Van  Ness,  J.  The  counsel  for  the  plaintiiFin  error,  denief 
that,  at  common  law,  any  wager  is  recoverable,  wherein  the 
parties  have  no  other  interest  than  that  which  they  create  by 
the  wager  itself.  It  is  now  too  late  to  draw  this  pcMit  into  dis- 
cussion. The  law  appears  to  be  settled,  that  some  wagers  form 
the  proper  ground  of  an  action,  (a)  It  is  worthy  of  remark, 
however,  that  as  often  as  this  question  has  been  raised,  there  is 
scarcely  a  judge  in  England^  from  the  time  of  the  ca^e  of  Da 
Costa  v.  Jones^  down  to  the  present  day,  who  has  not  expressed 
^  his  regret  that  such  was  the  law. 

But  that  there  is  a  class  of  wagers,  to  the  recovery  of  which 
the  law  will  not  lend  its  aid,  is  conceded ;  and  it,  therefbre,  be- 
comes necessary  to  inquire,  whether  the  present  wager  belongs 
to  that  class. 

It  was  held,  in  the  case  of  Jones  v.  Randall^  {Cowp.  37.)  and 
Da  Costa  v.  Jones^  {Cotvp.  729.)  and  in  several  of  the  morb 
recent  cases,  cited  on  the  argument,  that  wagers  against  the 
principles  of  sound  policy  are  void.  I  consider  this  to  be  em- 
phatically a  wager  of  that  description.  It  may  involve  an  in- 
quiry into  tlie  validity  of  the  election  of  the  present  chief 
magistrate, 
f  *  435  ]  *The  counsel  for  the  defendant  in  error  insisted,  that  the  cer- 

tificate of  the  canvassers  is  made  conclusive,  by  the  statute,  on 
this  point.  But  is  their  certificate  conclusive  in  every  case  ? 
Suppose  one  of  the  canvassers  should  count  the  votes,  and  the 
rest  certify  the  result  ?  Or  suppose  it  could  be  made  to  ap-> 
pear  that  their  certificate  was  obtained  by  bribery,  would  it, 
notwithstanding,  be  conclusive  f  Whether  the  certificate,  when 
made,  pursuant  to  the  act,  is  decisive  as  to  the  election ;  and 
whether  a  case  may  not  occur,  when  it  might  be  considered  as 
a  nullity,  or  as  constituting  the  persont  in  whose  favor  it  is 
made,  merely  the  governor,  de  facto^  are  points  which  it  is  not 
my  intention  even  to  discuss,  much  less  to  decide. 

We  all  recollect,  that  on  one  occasion,  different  opinicmii 
were  entertained  and  expressed  with  respect  to  them.    They  are 

(a)  In  PhiUips  v.  Ivts  (1  BanpUj  96),  it  wu  held,  thai  no  wi^er  ooBoenung 
anjr  numan  beinf  is  recoverable  in  a  court  of  juatice ;  and  that|  therelbre,  a  wager 
whether  or  not  Jfofolton  Bonaparte  would,  within  a  specified  time,  be  remorea 
or  escape  from  the  island  of  SL  Helena  was  determincMi  to  be  void.  Two  of  the 
judges  (GiBsoir,  C.  J.,  being  one^  dissented.  It  had  been  previously  determined 
m  two  cases  in  the  Common  Pleas  of  PhUaddvhia  county,  that  wagers  were 
valid  in  Peitfuvtvaiita,  unless  they  were  immoral,  or  indecent,  or  illega).    Mor^ 

fan  V.  RzehardM,  1  Brotnu's  Bm,  171.    SmyUk  v.  JIfMtuitn,  9  Bnnmu*s  Bm 
82. 
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questions  which  perhaps  no  existing  tribunal  is  competent  to     albanit. 
decide,  should  they  unfortunately  again  arise.     It  is  enough,  sj^^^jj.-^^ 
that  this  wager  may  give  birth  to  such  a  question,  to  pronounce       Bvkw 
it  to  be  repugnant  to  the  dictates  of  good  policy.     The  discus-       R,Kk« 
sion  to  which  it  gives  rise,  ought  to  be  discouraged,  unless  the 
public  good,  or  the  due  administration  of  justice,  renders  it  un- 
avoidable.    It  is  a  discussion  calculated  to  endanger  the  peace 
and  tranquillity  of  a  community,  already  sufficiently  heated  and 
agitated.     In  the  case  of  Atherfold  v.  Beard,  (2  Term  Rep. 
610.)  it  was  held,  that  a  wager  respecting  the  future  amount 
of  any  bnmch  of  the  public  revalue  was  illegal,  because  it 
leads  to  an  improper  discussion,  and  is  contrary  to  sound 
policy. 

The  case  in  which  the  Court  of  Kin^^s  Bench  has  gone  the 
greatest  length,  in  supporting  a  wager,  is  that  of  Janes  v.  jRaii- 
dalL  I  have  always  considered  that  a  very  strange  decision  ; 
and  there  is  some  reason  to  believe,  that  Lord  Mansfield  r^;ret- 
ted  that  be  had  determined  it  as  he  did.  I  infer  this  from  what 
afterwards  fell  from  him,  in  the  case  of  *Da  Casta  v.  Janes.  [  *  436  j 
'*  Never,"  says  he,  when  the  case  of  JoTies  v.  Randall  was  cited, 
*'  was  a  question  more  doubtful,  how  it  would  be  decided,  till 
it  was  actually  determined." 

A  wager,  between  two  voters,  with  respect  to  the  event  of 
an  election  of  a  member  of  parliament,  laid  before  the  poll  be- 
gan, was  decided  to  be  illegal,  on  the  ground  that  it  was  cor- 
rupt, and  against  the  fundamental  principles  of  the  British 
constitution  ;  that  it  was  a  gaming  contract,  not  to  be  encdur 
^ed,  and  of  a  dangerous  tendency.  {Alien  v.  Heame,  1  2Vm 
Mep,  56.)  If,  for  such  reasons,  a  bet  of  this  description. was 
considered  to  be  void  in  England,  how  much  is  their  force  in- 
.  creased,  when  applied  to  an  analogous  case  in  our  own  coun- 
try, in  which  the  very  existence  of  every  department  of  the 
government  depends  upon  the  free  and  unbiased  exercise  of 
the  elective  franchise.  There  can  be  no  doubt,  I  think,  that 
if  this  wager  comes  within  the  spirit  of  the  last-mentioned  case, 
that  it  is  void. 

What  are  the  facts,  as  stated  in  the  record  ?  The  parties 
here  are  electcH^ ;  Riker  had  already  voted,  but  Oraham  had 
not ;  the  bet  was  made  on  the  last  day  of  the  election,  in  the 
city  of  New-York,  and  Graham  resided  in  the  middle  district. 
I  understood  the  defendant's  counsel  to  admit,  that  if  Graham 
could  have  given  his  vote,  that  the  judgment  below  must  be 
reversed.  Now,  it  is  for  the  defendant  in  error  to  show,  that 
Graham  was  at  such  a  distance  from  the  town,  in  which  he  re- 
sided, and  where  only,  I  agree,  he  was  entitled  to  vote,  as  to 
preclude  the  possibility  of  his  getting  there  before  the  close  of 
the  poll.     Nothing  more  is  said  about  Graham^s  place  of  resi- 

355 


436 


CASES  IN  THE  SUPREME  COIAT 


ALBANY. 

August,  180D. 


[  »438] 


deace,  tbaa  that  it  was  in  the  middle  district  For  aoght  tliat 
appears,  the  bet  might  have  been  made  in  the  morning ;  the 
court  knows  that  the  county  of  Rockland  is  in  the  middle  dis* 
trict ;  and  there  could  be  no  difficulty  in  Grakam^s  going  to 
almost  any  town  in  *that  county,  in  season  to  give  his  vote. 
It  is  hardly  expected  that  the  court  will  intend  any  thing  in 
support  of  such  a  contract  as  this ;  but  without  intending  a 
ffreat  deal  more  than  appears  upon  the  record,  Graham  might 
have  voted,  had  he  been  so  disposed.  For  th^  reasons,  I  am 
of  opinion  that  this  wager  is  void. 

I  could  have  wished  that  the  court  had  been  prepared  to  de- 
cide, whether  the  act  of  the  19th  Marckj  1802,  does  not 
make  all  wagers  illegal ;  I  am  strongly  inclined  to  think  it  does. 
I  do  not,  at  present,  however,  mean  to  express  any  opinion,  on 
the  construction  of  that  act. 

From  the  record  it  appears,  the  defendant  in  error  has  ob- 
tained judgm^it  for  the  whole  amount  deposited  in  the  hands 
of  the  stake-holders ;  hence  it  is  not  necessary  to  determine, 
•whether  the  defendant  can  recover  back  his  own  deposit 

I  am  of  opinion  that  the  juii^ent*below  must  be  reversed. 

Kent,  Ch.  J.,  and  Yates,  J.,  were  of  the  same  opinion. 

Spenceh,  J.  The  objection  to  the.  irst  count  is,  that  it  is 
not  alleged  that,  in  point  of  fact,  the  defendant  received  the 
money  acknowledged  in  the  memorandum  to  have  been  re- 
ceived ;  and  that,  as  the  memorandum  is  not  a  note  within  the 
statute,  it  ought  to  have  been  averred  that  the  money  was  re- 
ceived by  the  defendant.  The  case  of  Laming  v.  MKUHp 
(8  Cainet't  Rep.  286.)  decides,  that  written  agreements,  not 
vrithin  the  statute,  can  only  be  enforced  on  the  ground  of  a 
consideration,  and  that  the  acknowledgment  of  value  received, 
would  not  be  evidence  of  a  consideration,  but  that  the  kind 
and  natui<e  of  the  consideration  ought  to  be  shown.  The  au- 
thority of  that  case  is  extremely  weakened,  if  not  entirely 
^overruled,  by  the  case  of  Jackson  v.  Alexander,  (3  Johns.  Rep. 
484.)  If,  however,  the  case  of  Lansing  v.  M'KiUip  is  still  to 
be  considered  as  law,  there  is  this  dififerenoe  between  it  and 
the  present  case  ;  the  precise  consideration  is  confessed  by  the 
defendant,  in  the  memorandum ;  and  the  only  reason,  which 
required  an  averment  of  the  real  consideration,  where  value 
was  admitted  to  be  received,  was,  that  the  court  might  judge 
whether,  in  reality,  the  consideration  was  such  as  to  uphoM  the 
promise.  The  first  count,  then,  seems  to  me  to  be  fiee  firom 
objection,  on  the  ground  of  consideration.  The  next  objection 
is,  that,  under  the  second  count,  the  facts  stated  in  the  bill  of 
exceptions  could  not  be  given  in  evidence,  on  the  principle^ 
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thit  indMtahii  asBnmp$it  wiB  not  lie  on  a  vmg&t. '  It  does  not     Albany, 
app^  to  be  clearly  settled  that  an  indebitatus  dwumpitY will  ^Aug««tj80^ 
not  lie  on  a  wager ;  but  it  is  settled,  that  it  will  lie  i^nst  the       bunh 
stakei-hokler.  (3  Salk.  176.  1  Bos.  fy  Pul.B.)    These  observa-      ^^^ 
tions  ifispose  of  the  formal  objections*  * 

The  Bec(Mid  question  involves  a  very  important  inquiry^ 
though  I  cannot  perceive  that  it  is  a  difficult  one.  It  has  been 
contended  that  all  wagers  are  unlawful  at  common  law,  Aftei 
the  very  able,  and  I  think  unanswerable,  opinions  of  Lord  Ken* 
yoi>,  Justice  Ashhurtty  and  Justice  Groses  given  in  the  case  of 
Ch>od  V.  EUiott,  (3  Term  Rqp,  693.)  which  was  a  wager  upon 
the  jfact,  whether  one  SuBamuSi  Tye  had  or  had  not,  before  a 
certain  day,  bought  a  certain  wagon,  I  cannot  think  itnecessa^ 
ry  to  enter  upon  the  discussion  of  the  question ;  Lord  Kenytm 
says,  and  cites  a  variety  of  cases  in  his  support,  that  from  the 
earUest  tin^s,  the  books  all  speak  the  same  language.  Ixjftd 
MamfieUL  says,  in  the  case  of  Da  Cotta  v.  Jonesj  {Coum,  729.) 
that  '*  indifferent  wagers  upon  indifferent  matters,  without  ish 
terest  to  either  of  the  parties,  are  allowed  by  the  law  of  this 
country,  so  far  as  they  have  not  been  restrained  by  particular 
acts  of  parliament;  and  the  restraints  imposed  in  particular 
cases,  support  the  general  *rule."  Indeed,  it  a|q)ean  to  me  [  *  439  , 
impossible  to  read  the  argument  of  the  judges,  in  the  case  of 
Oood  V.  Elliott^  and  examine  the  authorities  they  cite,  without 
]delding  to  the  position  they  maintain,  that  a  wager,  upon  an 
indifferent  subject,  is  recoverable  in  courts  of  law.  There  are, 
undoubtedly,  Umifations  to  the  rule,  that  wagers  are  lawful; 
wagers  inciting  to  a  breach  of  the  peace,  or  to  immoraHiy^  or 
which  affect  the  feelings  or  interests  of  a  third  person,  or  ex- 
pose him  to  ridicule,  or  libel  him,  and  also  wagers  against 
sound  policy,  are  illegal.  Under  those  of  the  last  descriptioui 
may  be  classed  the  case  of  Allen  v.  Heame^  (1  Term  Rtp.  56.) 
which  was  a  wager  between  two  electors,  before  the  poll  iiegan^ 
on  the  election  of  the  candidates,  for  whom  they  were  parti- 
sans, and  in  which  they  had  taken  decided  parts,  on  opposite 
sides.  This  was  decided,  on  very  sound  principles,  to.be  void) 
as  being  corrupt,  in  the  eye  of  the  law,  and  against  the  fonda-^ 
mental  principles  of  the  constitution,  which  reouired  that  the 
election  of  members  of  parliament  should  be  treey  and  th«t 
every  voter  should  be  exempt  from  pecuniary  interest  in  giving 
his  vote,  which  could  not  be  the  case,  when  the  electorii  were 
under  a  pecuniary  influence.  The  present  ca^  is  It  bet'on  llu^ 
election  of  the  executive  magistrate ;  and  we^e  the  parlies  situ- 
ated as  they  were  in  the  case  of  AUen  v.  Heame^  most  un- 
doubtedly the  bet  could  not  be  recoverable.  But  here  Biker 
had  already  voted,  and  was,  therefore,  free  from  any  influence 
the  bet  could  have ;  and  from  the  &cts  in  the  caite,  it  appears^ 
that  Graham^  though  qualified  to  vote,  and  though  he  hfifd  not 
voted,  could  not  be  influenced  by  the  bet,  because  it  was  mor- 
ally impossible  for  him  to  vote ;  for  the  statute  regulating  elet> 
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ALBANY,  lions  allows  him  to  vote  only  in  the  town  or  ward  wherein  he 
Aagost,j809.  jesides ;  and  the  bet  was  laid  in  the  city  of  New^Yarkj  and 
Oraham  resided  in  the  middle  district 
The  counsel  for  the  plaintiff  in  error  very  candidly  admitted, 
r  #  Adn  1  ^^^  ^^™  ^^  situation  of  Graham^  he  could  not  vote,  *and  there- 
in 440  J  f^^  could  not,  so  fer,  be  influenced  in  his  conduct,  as  an  elector, 
fittt  the  verdict  of  the  jury  has,  I  think,  settled  this  point; 
it  was  a  matter  of  fact,  peculiarly  within  their  cognizance, 
whether  Graham  could  vote  at  that  election  ;  by  finding  for  the 
plaintiff  below,  they  have  virtually  passed  on  that  fact,  and  de- 
cided that  he  could  not.  I  will  not  intend,  that  the  court  be- 
low and  the  jury  have  disregarded  the  law  on  that  point ;  after 
a  verdict,  every  reasonable  intendment  should  be  made  to  sup* 
port  it 

It  was,  however,  contended,  that  bets  of  this  kind  may  pro- 
duce an  inquiry  into  the  decision  of  the  canvassers,  and  may 
involve  the  country  in  confusion.  This  argument,  I  think,  cam- 
not  be  maintained,  since  the  statute  renders  the  dedsifMi  of  the 
canvassers  conclusive  and  final ;  thus  excluding  all  inquiry  into 
the  purity  and  propriety  of  their  decisions,  as  effectually  as  the 
law  excludes  such  inquiry  into  the  judgments  of  courts.  The 
bet,  then,  is  reduced  to  this,  that  the  decision  of  the  canvaasers, 
certifying  the  one  or  the  other  candidates  to  be  elected,  decides 
the  event,  on  which  the  wager  was  laid.  The  present  wager, 
in  my  opinion,  is  by  no  means  so  alarming,  as  one  upon  the  ad- 
ministration of  the  laws ;  and  yet  in  the  case  of  J(mes  v.  Ran* 
dallj  {Cotvp.  37.)  which  was  a  wager  of  50  guineas,  whether  a 
decree  of  tiie  Court  of  Chancery  would  be  reversed,  on  appeal 
to  the  house  of  lords,  it  was  held  by  the  whole  Court  of  King's 
Bench,  that  the  wager  was  neither  against  the  law,  nor  sound 
policy.  Under  the  circumstances  of  this  case,  I  cannot  per- 
ceive that  the  wager  can  be  objected  to,  on  either  of  those 
grounds. 

It  has  been  urged,  that  the  5th  section  of  the  statute  to  pre- 
vent horse-racing,  and  for  other  purposes,  operates  to  render  all 
wafers  illegal ;  it  enacts,  *^  that  all  and  every  contract  thereafter 
to  oe  made^  and  entered  into,  for  or  on  account  of  any  sum  or 
[  *  441  ]  sums  of  money,  *or  other  thing,  bet  or  staked,  or  depending  on 
any  such  race  or  races  as  aforesaid,  or  concerning  the  same,  or 
fi>r,  or  on  account  of  any  gaming  by  lot  or  chance,  of  any  kind, 
or  under  any  description  whatever,  shall  be  deemed  and  ad- 
judged void  in  law,"  &c. 

I  apprehend,  that  under  the  terms  gaming  by  lot  or  chance, 
betting  on  a  contingent  event  cannot  be  included.  Betting  on 
an  event  does  not,  in  common  parlance,  mean  gaming.  By  the 
statute  of  9  Anne,  c.  14.  from  which  our  statute  to  prevent  ex- 
cessive and  deceitful  gaming,  is,  in  substance,  taken,  all  notes, 
&e,  given  or  executed  by  any  person,  where  the  whole  or  any 
part  of  the  consideration  shall  be  for  any  money,  won  by  play- 
ing at  any  game  whatsoever,  are  declared  to  be  void.  Tlie 
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same  statute  enacts,  that  every  person  who  shall  at  any  time, 
or  sitting,  by  playing  at  any  game,  los^in  the  whole  the  sum 
of  25  dollars,  and  shall  pay  it,  he  may  sue  and  recover  it  back 
of  the  winner.  Now,  if  betting  on  a  contingent  event  be 
gaming,  the  persons  betting,  undoubtedly,  by  the  act  of  betting, 
play  at  that  game,  and  consequently  betting  upon  any  event 
would  be  brought  within  the  statute  of  Anne,  and  our  statute  to 
prevent  excessive  and  deceitful  gaming,  an  idea  which,  I  pre- 
sume, never  has  been  entertained ;  for  in  England,  (5  Burr. 
2802.  Coivp.  37.)  actions  have  been  sustained  on  wagers  in  a 
variety  of  instances,  since  the  statute  of  Anne,  and  this  objec- 
tion was  never  thought  of,  though  the  bets  exceeded  the  sum 
of  10/.  the  sum  beyond  which,  money  lost  by  gaming  might 
be  recovered  back.  I  conclude,  therefore,  that  the  gaming 
mentioned  in  the  5th  section  of  the  statute  to  prevent  horse- 
racing,  must  be  some  play  of  lot  or  chance,  and  that  betting 
upon  an  indifferent  subject,  without  any  playing,  never  can  be 
comprehended  within  the  statute. 

In  the  case  of  Good  v.  Elliott,  Grose,  J.,  denies  that  wagers 
are  void,  as  gaming  contracts.  Lord  Mansfield,  in  the  case  of 
Da  Costa  v.  Jones,  says,  "  Whether  it  would  not  *have  been 
better  policy  to  have  treated  all  wagers,  originally,  as  gaming 
contracts,  and  to  have  held  them  void,  is  now  too  late  to  dis- 
cuss ;  they  have  too  long  and  too  often  been  held  good  and 
valid  contracts." 

The  evidence  of  the  fact  that  Dame/ D.  Tompkins  was  elect- 
ed governor  in  1807,  appears  to  have  been  full ;  the  defend- 
ant's confession,  and  promise  to  pay  the  amount  of  the  note, 
after  he  had  seen  Graham,  were  alone  sufficient  to  warrant  the 
jury  in  drawing  the  inference  that  he  admitted  the  bet  to  have 
been  lost;  but  I  perceive  no  objection  to  the  evidence 
given  by  one  of  the  canvassers.  He  stated,  that,  by  the  can- 
vass, Mr.  Tompkins  was  declaVed  to  be  governor.  Though 
the  exem(dification  of  the  certificate  might  have  been  higher 
evidence,  still  the  fact  was  shown  sufficiently,  and  no  inference 
could  be  raised  against  the  defendant  in  error,  in  not  producing 
the  higher  evidence. 

In  my  opinion,  the  judgment  ought  to  be  affirmed. 

Thompson,  J.,  not  having  heard  the  argument  in  the  cause, 

gave  no  opinion. 

Judgment  below  reversed,  (a) 


ALBANY, 

August,  1809- 

BUKH 

V. 
RiKSft, 


[•442] 


(a)  Wagers  upon  Uie  result  of  an  election,  whether  laid  hrfore  or  t^Ur  the 
election,  are  Toid  as  being  illegal.  5iit^  t.  MMasUrSf  3  Browne's  Reports,  182. 
JIfAUuter  r.  Htfnuu^  16  Strg.  jr  A«v.  147.  And  this  principle  extends  to  a 
wager  on  the  election  of  a  sherin,  if  the  wager  be  laid  between  persons  residents 
of  the  county,  and  voters  at  the  election.  Wroth  r.  Johnson,  4  Har.  ^  Jifiten. 
984.    It  has  been  held,  in  Pennsyhania,  that  a  wager  concerning  any  human 
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ALBANY      li^uif  i*  >^  ncoretMo ;  and  thst,  ikeielbfe,  a  wager  wtether  JWiprfagii 

Aamst,  1809.    P^rU  would,  within  a  apectfied  time,  be  remored  or  escape  fixim  the  isUnd  oT 
.3?p!^>^  S(.  Helena,  waa  illegal  and  tSd.    PJUUtpi  ▼.  /im»,  1  Bawle,  36.    In  SoutA  C^ro- 
KvRRAT       '^"^  A  wafer  on  a  hone-raoe  if  illegal.    H^tkeU  ▼.  IFeoesiiy  1  JV.  4^  JfCvrrf,  180. 
T.  And  the  law  ia  the  same  in  Abrt4  CkvWma.     Wood  w.  Woo4,flJiurfk.  172.    It 

Ck>LUMJiiAir  has  been  held,  however,  in  Pemnnftvania^  that  wagera  fairly  won  are  recoverahie, 
l«t  Com  PART,  unless  founded  on  a  transaction  which  is  immoral  f  iUegal  or  indecent.  Morpm 
T.  JUdkariM,  1  Browm^s  Rtp,  171.  This  is  in  eonformitf  with  the  law  of  JS^ 
land,  where,  indeed,  another  exception  is  also  made— that  the  wagera  most  not 
be  of  so  frivolous  or  ludicrous  a  nature  that  it  would  be  beneath  the  digriity  of 
a  court  of  justice  to  try  them.  It  seems  difficult  to  determine  what  constitutes 
such  a  wager ;  for  it  has  been  held,  that  the  plaintiff  might  recover  upon  a  bet 
of  six  to  four  that  Bob  Booty  would  win  the  plate  at  \&  new  lit/^uid  raoea. 
Jf/UliMter  V.  Hadtn,  3  Camp.  Rep.  436.  So  also  on  a  wager  of  a  rump  and 
doien,  whether  the  defendant  was  older  than  the  plaintiff.  Hiwfev  v.  Ortdbece, 
3  Camp,  Rep.  168.  The  court  seem  to  have  been  somewhat  donbffiil  as  to  tfaia 
particular  wager.  The  counsel  for  the  plaintiff  (bund  it  necessary  to  urge  that 
It  was  for  the  public  benefit  to  promote  convivialityand  cood  humor,  and,  theie- 
ion,  no  public  prejudioe  eonld  arise  Irom  it.  The  cnief  justice,  Sir  Jamm 
Man^fiMf  declared,  that ''  he  did  noL  judiaaUy,  know  the  meaning  of  a  mmp 
and  dozen  ;**  but  Heathj  J.,  said,  **  We  know  very  well,  privatdy,  that  a  romp 
and  dosen  is  what  the  witnesses  stated,  viz.  a  good  dinner  and  wine,  m  vkidk 
I  can  distovor  wo  UUgality;"  and  Chamhte^  J.,  agreed  with  him.  Lord  lamgk- 
horough  refused  to  try  a  cause  on  a  wager,  "  whether  there  were  more  ways 
than  six  of  nicking  seven,  on  the  dice,  allowing  seven  to  be  the  main,  and 
eleven  a  nick  to  seven,"  and  directed  the  cause  to  oe  stricken  out  of  the  paper 
when  it  came  on  for  trial.  Srowm  v.  LeesoUy  2  H.  Bladut.  Rn.  43.  This,  now- 
ever,  was  a  wager  on  an  illegal  game;  and  Heath,  J., expressly  says  in  it,  ''that 
all  games  at  dice,  except  baaegammon,  are  prohibited  by  law  ' 


[  *  443  ]      *MuREAT  against  The  Columbian  Insurance  Com- 
pany. 


« 


^v^jwasin  THIS  was  an  action  of  assumpsit y  for  money  had  and  re* 
fimn  '  Calcutta  ceived  by  the  defendants  to  the  plaintiff's  use.  The  defend- 
^'J^^^'^'**  uits  gave  a  cognovit  actionem  for  1,900  doUarf^  subject  to  the 
touch  atA^rof  Opinion  of  the  court  upon  the  following  case,  agreed  between 

for  toade,  and  |he  parties. 

^  her  "cmo  The  plaintiff  was  owner  of  the  ship  Egeria,  and  had  insur- 
•there."  m  anccs  made,  OD  the  9th  Febriiaryj  1808,  by  the  defendants,  upon 
j^c^T^aod  the  shipy  and  upon  the  freight  of  all  goods,  wares  and  mer- 
taiied  thmce,  chandises,  laden  or  to  be  laden  on  board  the  said  ship,  on  a 
Xork,  '^withoai  voyage  "  at  and  from  Calcutta,  with  liberty  to  touch  at  Madras^ 
cStiS!"^  ^  ^'^^  trade,  and  to  take  in  a  part  of  her  cargo,"  beginning  the  said 
in  an  action  adventure  '^  at  and  from  Calcutta,  and  to  endure  until  her 
brougiit  by  the  arrival  at  New'York,  valued  at  the  sums  insured  respectively." 

uwored    to  re-  '  *^  ^« 

eoTer  back  the 

prendnm,  it  was  held,  that  the  voyage  insured  did  not  commence  ;  and  that,  as  the  policy  never  attached, 
the  inmred  was  entitled  to  a  retam  of  premium. 
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In  Jsne,  I9&ty  the  defendants  had  insured  fer  the  plaintiff     Albany, 
the  same  Bhip,  <m  a  voyage  at  mnd  from  N^uh  TorJc  to  Madeira^  .^^^[]^ 
and  at  aftd  from  thence  to  CM0ii^r«/with^leav^  t6  toudb  and     Murray 
tfadc  at  the  Ctipe  of  €hH>d  Heme,  und  ^t  M&dras^    The  ship  ^' 

sailed  from  New-TorJc,  arrived  at  Madeira,  and  sailed  fromijrs.c^^'/Jy. 
thence,  on  the  5J9th  August,  1801,  touched  at  the  Cape  of 
Choi  Hope^  and  from  thence  went  to  Madras,  where  she  ar- 
rived on  the  5th  day  of  May,  1806,  and  sailed  from  thence  on 
the  15th  day  otJuIy,  1808,*;direct  to  New-TorJc,  without  going 
to  Calcutta. 

Pendleton,  for  the  plaintiff.  The  adventure  was  to  begin  at 
Calcuiia^  and  continue  at  and  from  thence  to  New-  York,  The 
vessel  did  not  proceed  farther  than  Madras,  and  never  was  at 
Calcutta,  so  that  the  voyage  insured  has  never  commenced.  As 
theve  was  no  i^ponaibility  or  *risk  on  the  part  of  the  defend-  [  *  444  ] 
ants,  the  plaintiff  is  entitled  to  have  the  premium  returned.  I 
do  not  find  any  adjudged  case  j  precisely  in  point ;  but  on  gen- 
eral principles  the  defendants  can  have  no  right  to  retain  the 
?remium.  (1  Johns.  Cas,  184.  Silva  v.  Low.  1  Atk.  543. 
WJc,  296.  388.  1  Marshall,  (2d  ed.)  183.  203.  [He  was 
stopped  by  the  court.] 

C  /•  Bogert  and  i£  Jones,  contra.  This  case  does  not  come 
within  that  of  Graves  and  Seriba  v.  The  Marine  Insurance 
Company^  (2  Caines,  339.)  In  that  case  there  was  a  prior 
insuraBce,  which  completely  covered  the  outward  cargo,  and 
there  was  no  cargo  taken  on  board  at  Vera  Crnz,  Where  the 
voyage  in  question  was  to  commence,  so  that  the  policy  did 
not  attaeh.  The  present  case  is  analogous  to  that  of  Vreden- 
bergh  V.  Grade,  (a)     It  may  be  compared  *to  an  insurance  to  >  [  *  445  ) 

(a)  The  case  of  f^redeniergh  v.  Graeie  wa«  decided  in  Jawuary  term,  1799, 
by  Lansings  Ch.  J.,  and  LtwiSf  J.,  (Bensonj  J.,  diMenting,)  and  the  decision  seemi 
to  have  turned  on  the  evidence  or  the  understanding  and  contract  between  the 
parties,  as  to  the  subject  insured,  and  the  time  of  the  commencement  of  the  risk. 
As  this  case  has  been  frequently  mentioned  at  the  bar,  and  seems  not  to  have 
been  Ally  understood,  I  give  the  following  note  of  it,  with  which  I  have  been 
ftvored  by  a  friend. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court,  on 
a  case  containing  the  following  facts : 

'l*his  was  «a  acUon  on  a  policy  of  insurance  on  goods,  on  board  the  brig 
J<ttauy,  at  and  from  any  port  or  ports  in  the  Weat  huUeSf  and  at  and  from  thence 
to  Alno-  Vork,  '<  beginning  the  adventure  on  the  said  goods,  from  the  loading 
ikttetfim  heitd  in  the  wUt  huUea"  and  to  continue  until  landed  in  J^Tew-York. 
The  goods  in  question  were  shipped  on  board  in  JV*e»>-  York,  and  the  vessel  pro- 
ceeded to  the  irest  JndUSf  without  their  being  insured.  The  owner  of  Uw  goods 
received  a  letter  &om  the  captain,  infbrming  him  that  he  had  arrived  at  ca|»e 
MUkoUs^MoU,  in  St.  Domingo,  where  he  had  disposed  of  a  small  nart  of  ms 
taxff^y  and  intended  to  prooMd  to  St.  Markka  with  the  remainder ;  wnich  letter 
was  shown  to  the  underwriters,  at  the  time  of  their  subscribing  the  policy. 
The  vessel,  with  the  same  goods  on  board  tckieh  she  carried  out,  on  her  passage 
to  St.  Mkrh*s,  was  captured  and  condemned  by  the  French.  The  broker  who 
made  the  iBflarance  testified,  that  he  mentioned  to  the  underwritefrs,  at  the  time 
of  their  scAseribing  the  policy,  that  it  was  the  same  property,  which  the  vessel 
eatried  oot,  -wl&eb  wac  to  be  insured.    Anotiier  ininranoe  broker  deposed,  that 
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aeveral  ports,  where  the  insared  waj  shorten  the  risk,  bjr  drop 
ping  a  port.    There  were  two  outward  ports,  from  either  of 
which  the  voyage  might  commenoe.    Madras  was  in  the  tier 
of  the  Toyage  insnred    If  the  termmut  ad  yuem,  where  there 


it  was  frequent  to  insure  goods,  which  were  laden  on  board  at  one  Tfi^ot, 
to  begin  the  risk  at  another ;  and  the  words,  from  the  loading  thereof  on  board, 
were  alwajs  mentioned  to  be  at  the  place  where  the  risk  commenced,  and  he 
never  knew  any  controversy  arise  ftom  the  goods  being  aotnally  laden  on  board 
at  a  different  place  fiooi  the  one  mentioned  in  the  policy ;  although  the  caao 
frequently  happened.  It  was  admitted  that  the  plaintiff  had  an  interest  on 
board,  and  that  he  had  abandoned  in  due  season. 

The  case  was  argued  bj  MagniUam  and  Psnilsloii,  lor  the  plaintiff^  and  bj 
Harison,  for  the  deCndant. 

For  tbie  drfendant  it  was  contended,  1.  That  this  insurance  was  on  the  home- 
ward TOjage  ;  and  that  as  the  Tessel,  at  the  time  of  capture,  had  on  board  the 
outward  bound  cargo,  and  as  the  outward  risk  did  not  terminate  until  the  goods 
were  landed,  tt  was  clear  the  risk  on  this  policy  had  never  commenceo,  and 
therefore  the  plaintiff  could  not  recover  for  the  loss,  but  was  entitled  only  to  a 
return  of  premium. 

2.  That  the  words  of  the  policy  were  conclusive  against  the  plaintiff.  Thev 
were  expressly  on  goods  to  be  laden  on  hoard  in  the  Wut  Indies :  and  the  goou 
in  question  were  laden  on  board  in  fCew-  York.  There  would  be  a  much  gveatar 
risk  on  goods  that  had  been  a  considerable  time  on  board,  than  on  those  which 
had  been  recently  shipped,  especially  where  the  articles  were  of  a  perishable 
nature.  It  was  also  contended,  that  the  testimony  of  the  brokers  ought  to  be 
rejected,  because  it  was  admitting  paroL  evidence,  to  vary  a  written  eootiaci; 
and  that  the  case  referred  to  by  HoU,  Ch.  J.,  in  Bates  v.  Grakkam,  (Salk,  444.) 
to  prove  that  a  policy  in  writing  might  be  altered,  on  parol  evidence,  was  an 
authority  to  the  contrary.    It  was  the  case  of  Koines  v.  Kmgkdy,  (Skitt.  &4.) 

For  the  plaintijf  it  was  contended,  that,  by  the  terms  of  the  poiisy,  the  Ml 
commenced  immediately  on  the  arrival  of  the  vessel  in  the  If  est  Indies.  The 
words  at  and  from  mean  immediately  at  and  from.  (1  Athms,  545.  1  BI.  A». 
417 jCamden  v.  CowUv.)  This  was  clearly  the  intention  of  the  parties  boe,  nr 
there  was  no  outwarcf  msurance,  which  was  a  &ct  known  to  the  nnderwriten. 
The  words,  **  beginning  the  adventure  Jrom  the  loading  thereof  on  &oar«f,*'  were 
introduced  inXoEngluh^  and  thence  into  American  policies  of  insurance,  to  ex- 
clude the  risks,  while  the  goods  were  going  from  the  shore  to  the  veaseis,  in 
boats.  In  most  other  parts  of  Europe,  the  policies  were  different,  and  the  in- 
surers were  liable  for  such  losses. 

The  sense,  and  even  literal  meaning  of  the  words,  import  no  more  than 
'^  from  the  time  of  the  ffoods  being  on  board,"  referring  to  the  tima  of  the  com- 
mencement  of  the  risk,  rather  than  the  place.  It  is  of  no  importance  to  the 
underwriter,  where  the  goods  were  actuallv  laden  on  board ;  they  are  at  bis 
risk  only  from  the  time  of  their  being  aetualfy  onboard,  at  the  pl^oe  mentioDed 
in  thepoUcy  as  the  beginning  of  the  adventure.  {Detany  v.  Stoddartf  1  Term 
R^.  2d.')  If  there  was  a  fraudulent  concealment,  or  the  ffoods  had  bean  long 
on  boara,  and  were  of  a  perishable  nature,  it  would  be  a  di£rent  case.  (JBodg" 
soHf  V.  Riehardson,  1  BL  Bjep.  405.) 

Lewis,  J.  The  objection  to  the  recovery  in  this  case  is,  that  the  vesel  left 
a  port  in  the  West  Indies^  before  she  had  dischaiged  her  outward  cargo,  and 
was  captured  while  going  from  thence  to  another  island,  and  that,  therRfore, 
the  insurance  on  the  outvwd  voyage  still  continued,  for  there  could  not  be  two 
insurances  for  the  same  goods. 

It  is  admitted  that  there  cannot  be  a  double  insurance  ;  but  it  docs  not  appear 
that  there  was  anv  insurance  on  the  outward  voyage.  The  princi^  of  the 
English  law,  that  the  insurance  on  the  outward  bound  cargo  continues  until  the 
goMs  are  landed,  most  orobably  depends  on  the  language  of  the  EngUsh  poli- 
cies, which  are  expressed  in  that  manner. 

The  first  adjudication  on  the  subject  was  in  the  reign  of /smss  II.  and  it  doet 
not  appear  what  was  the  language  of  the  policy.  It  might  have  been  in  the 
modem  form.  But  it  is  not,  in  my  opinion,  necessary,  in  this  case,  la  decide 
what  would  be  the  construction  on  a  policy  in  which  tluit  clause  was  omitted. 
It  appears  by  the  testimony  of  the  broker,  that  the  underwritem  wera  iafiMmed 
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•iare  several  ports,  may  be  yaried,  {or  the  same  reason,  the    Albany, 
terminus  a  quo  may  be  changed,  where  two  ports  are  named,  y^^^^,^^ 
if  the  iter  is  not  tl^reby  changed.     The  insured  had  a  right  to      Murray 
elect  to  commence  the  voyage  either  at  Calcutta  or  Madras.  ^' 

Though  he  could  not  go  first  to  MadraSy  and  then  to  Calcuttay  he  in^oomrAHt, 
might  come  home  direct  from  Madras,  for  it  shortened  the  voy- 
age, and  *greatly  diminished  the  risk.  (2  Johns.  JRep.  964.)  [  *  447  ] 
Suppose  thkty  instead  of  two  separate  policies  of  insurance,  on 
the  outward  and  homeward  voyages,  there  had  been  but  one 
policy  for  the  voyage  round,  might  not  the  insured  have  drop- 
ped the  port  of  Calcutta^  without  its  being  a  deviation  ? 

In  the  case  of  Hog  and  another  v.  Bogh  and  Scott,  {Millar 
en  Ins.  402.)  a  ship  lying  at  Dundee  was  insured  from  the  Frith 
of  Forth  to  Campvete.  The  ship  sailed  from  the  Frith  of  Toy, 
and  <;ame  in  safety  within  the  course  taken  by  ships  going  from 
the  Frith  of  Forth,  that  is,  within  two  miles  of  the  isle  of 
May ;  and  Lord  ilfan^eM  was  of  opinion,  that  if  the  ship  came 
with  safety  into  the  usual  course  of  the  voyage,  it  was  no  matter 
from  whence  she  came  prior  to  that,  or  whether  she  sailed 
from  the  Frith  of  Tay,  or  the  Forth.  There  is  no  reason  why 
a  voyage  may  not  be  shortened  at  one  end,  as  well  as  at  an- 
other. The  construction  for  which  we  contend  is  favorable 
to  the  insurer,  as  it  diminishes  the  risk,  and  his  assent  to  the 
change  is  to  be  presumed. 

Pendleton,  in  reply.  The  fallacy  of  the  argument  on  the 
other  side  is  this,  that  if  a  vessel  is  permitted  to  touch  at  a 
port,  that  port  makes  a  part  of  the  voyage  ;  but  such  permission 
is  a  mere  excuse  for  a  deviation.  It  is  said  that  the  voyage  is 
shortened  ;  but  there  is  no  evidence  of  that  fact.  The  insurer 
had  a  right  to  calculate  that  the  insured  would  not  use  the  per- 
mission to  touch  at  Madras,  if  the  goods  could  be  obtained  at 
Calcutta,  or  the  voyage  had  commenced  there.  Suppose  the 
vessel  had  touched  at  the  Cape  of  Good  Hope,  instead  of  Ma^ 
dras,  on  her  way  home,  would  the  policy  have  attached  f     The 

where  the  yeiael  th<*n  wu,  and  it  was  clearly  the  intention  of  the  parties  to  in- 
sure her  on  a  trading  yoya^,  from  port  to  port,  and  home. 

This  being  the  undertaking  of  the  parties,  it  cannot  be  material,  whether  she 
landed  her  outward  bound  cargo  and  took  it  aran,  or  another  cargo  on  board. 
She  was  in  quest  of  a  market^  and  the  parties  clearly  understood  that  the  insur- 
ance was  to  commence,  at  furUust,  on  her  quitting  the  first  port  in  the  West 
indies,  after  the  subscription  of  the  policy.  I  am  of  opinion,  therefore,  that 
judgment  ought  to  be  entered  for  the  plaintiA. 

Lahsing,  Ch.  J.,  was  of  the  same  opinion. 

Bsi(805,  J.,  dissented ;  he  was  of  opinion,  that  the  insured  were  entitled  to 
fecover  for  such  goods  only  as  were  actually  diipped  in  the  West  Indies. 

Radcliff,  J.,  not  having  heard  the  argument  of  the  cause,  gave  no  opinion. 

KxHT,  J.,  haying  formerly  been  counsel  in  the  cause,  gave  no  opinion. 

Judgment  for  the  plaintilT. 
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A^BANl^     voyage  would  clearly  have  been  shortened.    The  iiisared  may 

Ao^usL  iM)9.  g^^p  ghort  in  the  voyace,  and  demand  a  return  of  premium ; 

Mlrrav      but  the  voyage  must  nave  been  commenced.     The  voyage 

''■  insured  in  the  present  case  never  had  a  beginning,  and  cannot, 

ijis^c^m'pAirT.  therefore,  be  said  to  have  existed,     ^he  outward  and  home- 

r  *  448 1       ward  voyages  are  distinct,  and  the  latter  only  was  insured  by 

this  policy.     If  the  vessel  could  have  commenced  her  voyage 

at  Madras^  she  might  have  done  so  at  any  other  place  in  the 

track  of  the  voyage  described,  though  not  mentioned  in  the 

policy. 

In  the  case  cited  from  Millar^  the  vessel  was  at  another 
place,  and  was  to  come  to  the  Frith  of  Forth  ^  where  the  voy- 
age insured  was  to  commence,  and  she  did  actually  come  with- 
in the  Frith  of  Forth.  The  reasoning  of  the  court,  in  the 
case  of  Silva  v.  Low,  (1  Johns.  Cat^  184.)  shows  how  much 
strictness  is  observed,  as  to  the  identity  of  the  voyage  insured. 

Thompson,  J.,  delivered  the  opinion  of  the  court.  There 
must,  I  think,  be  a  return  of  premium  in  this  case,  on  the 
ground  that  the  policy  never  attached,  and  of  course  the  un- 
derwriter not  exposed  to  any  risk.  It  is  impossible  to  say,  that 
a  voyage  from  Madras  to  New-  York,  is  the  same  as  a  vojrage 
from  Calcutta  to  Neto-York.  The  parties  have  stipulated 
expressly  in  the  policy,  that  the  adventure  is  to  begin  tU  and 
from  Calcutta^  and  we  have  no  right  to  substitute  any  other 
place.  As  this  was  an  insurance  to  commence  abroad,  unless 
the  underwriters  knew  something  respecting  the  outward  voy- 
age, it  would  be  very  natural  for  them  to  require  a  refiresenta- 
tion,  as  to  the  situation  of  the  ship,  whether  she  was  at  CalcMa^ 
or  where,  and  when  she  was  expected  there,  in  order  that  they 
miff ht  judge  of  the  risk. 

In  this  case,  the  defendants  being  the  insurers  on  the  out* 
ward  voyage,  which  was  to  terminate  at  Calcmitay  wanted  no 
information  on  this  subject ;  they  were  possessed  of  all  the 
information  necessary,  in  order  to  make  a  calculation  with  re* 
spect  to  the  risk,  to  which  they  were  exposed.  (1  Bos,  and 
PuU.  200.)  Park,  in  speaking  of  a  risk,  says,  where  insur- 
[  ^  449]  ance  is  made  on  the  homeward  ^voyage,  the  beginning  of  the 
adventure  must  always  depend  upon  the  inclination  of  the 
insured,  as  expressed  in  the  contract,  {Park,  523.)  In  the  case 
of  Graves  and  Scriba  v.  Marine  Insurance  Company,  (2  Cainesy 
342.)  Mr.  Justice  Livingston,  in  giving  the  c^Mnion  of  the 
court,  says,  when  it  is  agreed  that  the  risk  shall  conmience 
from  the  lading  of  goods  at  a  particular  port,  this  is  so  far  from 
being  a  nugatory  provision,  which  we  have  a  right  to  say  means 
nothing,  that  the  underwriter  has  a  palpable  interest  in  exacting 
a  literal  compliance,  or  to  consider  himself  exonerated.  The 
assured  having  a  right  to  touch  at  Madras,  cannot  vary 
the  case ;  this  is  not  in  the  direct  iter  of  the  voyage  from 
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C&IaUta  to  NewrYark;  and  if  it  was,  I  should  not.  think  it    ALBAmr, 
would  be  cpmpetent  for  the  assured  to  select,  at  his  pleasure,  ,^^^^lJ!^ 
any  point  qf  the  iter,  and  say  tl^  voyi^  insured  shall  com-        vail      ^ 
meoce  there^  .  Whether  the  risk  was  increased  or  diminished    .     ^' 
by  the  shipfs  not  goii^  to  Calcutta^  may  be  unoertain;  it  is   LirurasTOii. 
enougli,  that  the  parties  have,  by  their  contract,  designated 
that  as  the  place  where  the  risk  is  to  commence,  and  it  is  not 
c^ompeient  jor  the  court  to  substitute  any  other  in  its  staid. 
The  termini  of  the  voyage  afford  the  surest  criterion,  by  which 
to  determme  its  identity.    (1  Johns,  Ca$.  197.  and  cases  there 
cited.     4  Exut,  130.) 

The  pase  of  Hog  and  JSRnlook  v.  Bogle  and  Scott,  cited  by 
the  defendant's  counsel  from  Ji/KUar^  (402.)  has  no  application, 
even  if  we  admit  the  accuracy  of  the  case<  The  ship,  there^ 
was  insured  from  the  Frith  of  Forth,  to  Campvere,  and  she 
sailed  from  Dundee  to  the  Frith  of  Forth,  or  within  the  pre- 
cincts of  the  Frith  of  Forth^  and  then  pursued  her  voyage ; 
she  accordingly  came  to  the  place  of  departure  mentioned  in 
the  policy,  and  from  that  time  the  poUcy  may  well  be  said  to 
have  attached.  To  make  the  present  case  analogous,  the 
policy  ought  to  have  been  from  the  Cape  of  Good  Hope  to 
lieto-  York ;  and  *then,  perhaps,  the  poUcy  would  have  attach-  [  *  450  ] 
ed  on  that  part  of  the  homeward  voyage. 

The  opinion  of  the  court,  therefore,  is,  that  the  plaintiff  is 
entitled  to  judgment. 

Judgment  for  the  plaintiff. 


Vail  against  Lewis  and  Livingston. 

^^^  ^^  A  SMiiir  hss 

THIS  was  an  action  of  trespass  on  the  case.  The  declara-  ^  ""^"'^ 
tion  contained  three  counts.  The  first  count  stated,  that  the  ^S^,  ^£ 
plaintiff  was  indebted  to  Lewis,  in  the  sum  of  789  dollars  and  J^  reium-day 
58  cents,  on  a  certain  jud^ent  obtained  by  Lewis  against  the  iTk  sherur 
plaintiff,  in  the  Supreme  Court,  on  the  16th  May,  1808;  that  '^^^j^Jf*-^ 
he,  by  Livingston,  (the  other  defendant,)  as  his  attorney,  on  ^rn-day  ha« 
the  5th  August,  1808,  sued  out  s,  fieri  facias,  on  the  said  judg-  ?p"^'*'^|u? 
ment,  directed  to  the  sheriff  of  ISew^York,  against  the  goods  pilo^ilff"* atior- 
and  chattels,  lands  and  tenements  of  the  present  plaintiff,  ■«/>  he  and  Uw 
returnable  on  the  second  Monday  o{ Novembernexi  thereafter;  Mb^tpauen. 
and  that,  before  the  return  of  the  said  writ  of  feri  facias,  the  ^  ■«*'°"  ^ 
smd  Leufis,  by  the  said  Livingston,  as  his  attorney,  on  the  15th  wi^aU,  Kes 
August,  1808,  sued  out  on  the  same  judgment,  a  writ  of  testa-  ■f«n»t » »*»cris* 
timjierifach$,  in  the  usual  fonn,  dir^ted  to  the  sheriff  of  ^^^^.C 

it  has  expind 
No  actkMi  will  lie  acainft  a  plaintiff  or  hig  attorney,  for  neglecting^ to  countermand  an  execution,  alter  the 
rtlura-day^    Where  Uie  time  laid  in  a  declaration  under  a  »cUieet,  is  material,  and  the  ^fii<  of  tne  action, 
h  aball  be  taken  to  be  the  true  time,  and  ^scilicet,  if  repugnant,  is  to  be  rejected  as  void,  or  if  eontisteBt, 
iilobeheldadireetafinnatioii.    (Of/sosMiT.if  >'iei»r,7  Cow.ie».4S.) 
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V. 

LswtB  and 
LivfVGtroir. 

[♦451] 


ALBANY,  the  county  of  West  Ckestety  which  was  also  made  letamaMe 
^^'^'.  on  the  second  Monday  of  November,  1808.  And  the  plaintiff 
^  averred,  that  the  sheriff  of  the  city  and  comity  of  JV«to- Y(tw*, 
in  obedience  to  the  said  writ  ofjieri  faciasy  to  him  directed, 
afterwards,  to  wit,  on  the  23d  day  of  Sqftemberj  1806,  levied 
of  the  goods  and  chattels  of  the  plaintiff,  the  said  swn  of  789  dol- 
lars and  Sd  cents,  together  with  his  fees  *and  poundage,  and 
then  and  there,  paid  to  the  defendant  Livingston,  as  the  attor- 
ney of  the  defendant  Lewis,  the  said  sum  of  789  dollars  and 
58  cents,  in  full  satisfaction  and  discharge  of  the  said  debt,  as 
by  the  return  of  the  said  writ,  &c.,  whereby,  &c.  Yet  the 
ssdd  defendants,  contriving,  &c.,  afterwards,  and  after  the  said 
debt  was  so  paid  and  satisfied,  afterwards,  to  wit,  on  the  9i 
December,  1908,  wrongfully,  unjustly,  and  maliciously,  and 
notwithstanding  such  payment  and  discharge,  &c,,  caused  and 
procured  the  sheriff  of  fVest  Chester,  to  execute  the  said  writ 
of  testatum  fieri  facias ;  and  that  the  said  sheriff,  notwithstand 
ing  such  payment,  &c.,  by  virtue  of  the  said  writ  of  testa 
turn  fieri  facias,  <&c.,  and  under  color  and  pretence  of  the 
same,  and  the  said  judgment  specified  therein,  at  Aye,  in  the 
said  county  of  West  Chester,  caused  to  be  levied  of  the  goods 
and  chattels  of  the  plaintiff,  to  wit,  1,000  barrels  of  flour,  &c, 
to  the  value  of  20,000  dollars,  and  the  said  flour  so  levied  on, 
did,  according  to  law,  then  and  there,  publicly  advertise  for 
sale  at  auction,  on  the  lOih  December,  1808,  on  which  day,  &c., 
in  satis&ction  of  the  said  writ,  the  said  sheriff  did  sell  and 
dispose  of  the  said  goods  and  chattels,  to  the  great  damage 
and  loss  of  the  plaintiff,  whereby  his  credit  in  business  was,' 
hath  been,  and  is,  by  occasion,  &c.,  greatly  shaken,  impaired 
and  diminished,  &c. 

The  second  count  stated  the  issuing  of  the  testatum  fieri 
facias  to  the  sheriff  of  West  Chester,  and  averred  the  pay- 
ment and  satisfaction  of  the  debt,  afterwards,  to  wit,  on  the 
23d  September,  before  the  test.  A.  fa,  was  levied,  and  although 
the  defendants  might  and  ought  to  have  countermanded  the 
execution  of  the  test.  fi.  fa,  by  the  sheriff,  to  whom  it  was  de- 
livered, so  as  to  have  prevented  the  goods  and  chattels  of  the 
plaintiff  from  being  sold  by  virtue  thereof;  yet  disregarding 
their  duty,  &c.,  the  defendants,  or  either  of  them,  did  not 
countermand  the  execution,  &c.,  whereby,  d^c,  the  sheriff 
afterwards,  *&c.,  (as  in  the  first  count.)  And  after  the  said 
plaintiff  had  so  paid  and  satisfied  the  said  debt,  &c.,  mention 
cd  in  the  said  writ  of  test,  fi.  fa.  and  before  the  return  thereof, 
to  wit,  on  the  2d  December,  1803,  caused  to  be  levied,  &c.  (as 
in  the  first  count.) 

The  third  count  was  similar  to  the  first. 

There  was  a  general  demurrer  to  the  declaration  and  joinder. 

Slosson,  in  support  of  the  demurrer.  1.  The  action  should 
have  been  trewass,  and  not  trespass  on  the  case.  The  if  I.  fi. 
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fa,  having  expired,  the  sheriff  of  Wczt  Chester  had  no  author-     ALBANY, 
.ity  to  ma]ke  the  levy,  which  he  made  on  the  ^A  December,  long   Aogust^^im 
after  its  return  day,  so  that  the  injury  was  a  trespass.     It  is        y^iL 
true,  the  declaration  states  that  the  levy  was  made  before  the    t     ^'    .j 
return  of  the  writ ;  but  this  can  only  mean,  that  it  was  before    LiviNoftToir. 
the  writ  was  actually  returned  and  filed  in  the  clerk's  office. 
A  writ  cannot  be  served  after  the  return  day  has  expired.     In 
the  case  of  Devoe  v.  Elliot,  (2  Cainesy  ^3.)  it  was  expressly 
decided,  that  all  process  must  be  served  before  the  expiration 
of  the  return  day;     The  same  principle  is  to  be  found  in  the 
case  of  Harvey  v.  Broad.     (6  Mod.  148.  159.  196.     8  Mod, 
225     2  Tidd's  Prac.  1072.     10  Finer,  Execution,  A.  a.  568.) 

The  bare  delivery  of  the  writ  to  the  sheriff  does  not  devest 
the  property  of  the  defendant  named  in  the  execution,  nor  give 
the  sheriff  such  an  interest,  that  he  may,  after  the  return  day, 
proceed  to  levy  and  sell.  In  the  case  of  Smallcomb  v.  Cross 
and  others,  (1  Ld.  Raym.  252.  10  Finer,  566.  Comb.  145. 
2  Eq.  Cas.  Abr.  381.  4  East,  539,  540.  Tidd's  Prac.  915.) 
Chief  Justice  Holt  says,  "  that  if  a  writ  of  execution  be  deliv- 
ered to  the  sheriff  against  A.  and  A.  becomes  bankrupt  before 
it  is  executed,  the  execution  is  superseded,  and,  consequently, 
the  property  of  the  goods  is  not  absolutely  bound  by  the  deliv- 
ery of  the  writ  to  the  sheriff." 

This  action  is  on  the  ground  of  a  malicious  execution  of 
the  writ ;  but  if  the  writ,  on  the  face  of  it,  had  expired  and 
was  dead,  it  could  not,  by  law,  be  executed.  *The  proceed-  [  *  453  ] 
ings,  afterwards,  were,  therefore,  a  trespass ;  and  trespass  on 
the  case  does  not  lie ;  this,  on  a  general  demurrer,  is  a  valid 
objection.  Where  the  injury  is  immediate,  it  is  trespass ; 
where  it  is  consequential,  trespass  on  the  case  is  the  proper 
remedy.  If  the  defendants  did  order  the  sheriff  to  levy  the 
execution,  after  it  had  expired,  they,  as  well  as  the  sheriff, 
were  trespassers ;  for  in  trespass,  all  are  principals.  (3  Wils. 
377.) 

Again,  if,  by  the  operation  of  law,  the  execution  became 
dead,  after  the  time  of  its  return  had  expired,  it  was  not  the 
duty  of  the  attorney  to  countermand  it.  It  would  have  been 
an  act  of  supererogation  in  him,  to  direct  the  sheriff  not  to 
execute  a  writ,  which  by  law  he  could  not  execute. 

2.  No  action  will  lie  against  the  defendant  Livingston,  who 
was  the  attorney  of  Lewis.  The  declaration  states,  thai  Leiois, 
by  his  attorney,  Livingston,  issued  the  execution,  &c.,  and 
that  by  him,  he  ought  to  have  countermanded  it. 

Whenever  an  attorney  acts  in  the  course  of  his  professional 
duty,  he  is  not  personally  answerable,  unless  he  acts  without 
the  authority  of  his  client,  or  is  guilty  of  irregularity.  (1  Mod. 
209.  3  Wils.  388.)  It  appears  from  the  declaration,  that 
Lewis  did  not  direct  Livingston  to  countermand  the  test.  fi.  fa. 
he  was,  therefore,  justified  in  proceeding. 

If  there  be  one  of  several  defendants,   agadnst  whom  no 
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ALBAMT,    cause  of  action  exists,  this  may  be  taken  adYantage  of  oii  a 
Aufi;ust,  1809.  general  demurrer.     {Htrdy  and  jBrocwTt  case,  1  Le/t.  41.  pL  & . 
^**^Vail^^  Sir  John  Hay  den!  s  case,  11  Co.  56*  s^  1.    Hob.  164. 199.  Cro^ 

▼.  JSur.  30.) 

Uti508to1  3«  The  plaintiff,  in  his  declars^ioni  ought  to  have  stated  a 
request  to  Xretm,  or  to  his  attorney,  to  countermand  the  iesL 
fi.  fa,  since  he  knew  that  it  was  in  the  *  hands  of  the  sbenff. 
(1  Boi.  if  Pull  388.) 

[  *  454  ]  ^Hoffman  and  Emmety  contra.    Admitting  that  the  sheriff 

cannot  levy  an  execution  after  the  writ  has  expired,  yet  the 
declaration  sets  forth  a  good  cause  of  aetion.  This  is  not  an 
ordinary  action  on  the  case  for  an  illegal  act  It  is  founded  on 
the  malice  of  the  defendants ;  it  is  in  the  nature  of  an  action 
for  a  conspiracy,  for  contriving  and  confederating  together,  to 
injure  the  plaintiff,  and  of  issuing  the  ieit  Ji.  fa,  with  that 
intention,  and  for  that  purpose.  The  gist  of  the  action  is 
maUce.  In  this  view  of  Hhe  action,  there  can  be  no  doubt,  but 
that  Leiois  and  his  attorney  may  be  joined. 

The  levy  is  alleged  to  have  been  made  before  the  return  of 
the  writ,  to  wit,  on  the  2d  December  *  Where  the  day  is  alleged 
under  a  scilicet^  the  plaintiff  may,  at  the  trial,  prove  anotnec 
day,  as  the  true  day  as  the  2d  September.  He  is  not  confined 
in  his  proof  to  the  exact  day.  Where  the  day  is  not  essential, 
it  cannot  be  objected,  on  a  general  demurrer,  that  the  day  is 
wrong.  In  ejectment,  if  the  oibster  is  laid  before  the  demise, 
but  under  a  scilicet^  the  day  mentioned  may  be  rejected  as 
surplusage.  Where  the  allegation  is  that  the  levy  was  before 
the  return  of  the  writ,  the  court  must  intend  it  to  be  before  the 
return  day.  Then,  if  the  words,  2d  December,  after  the  scilir 
cety  be  rejected,  the  averment  must  be  suf&cient. 

The  case  of  Barker  v.  Braham  and  Norwood,  (3  WUs,  368.) 
was  an  action  of  trespass,  and  the  writ  void  ab  initio.  There 
is  a  difference  between  acting  under  a  writ  void  ab  initio,  and 
a  writ  lawful  and  valid  in  its  origin.  It  is  to  be  observed,  also, 
that  in  that  case  the  attorney  was  joined  with  his  client  In 
WentwortVs  Pleadings,  (vol.  8.  p.  310.)  there  is  an  exact  pre- 
cedent for  the  declaration  in  this  case,  and  which  was,  no 
[  *  455  ]      doubt,  followed  by  the  attorney  who  drew  it. 

*In  the  case  of  Scheibel  v.  Fairbain  and  another,  (1  Bos.  if 
PuU,  388.)  though  it  was  decided,  that  an  action  on  the  case 
would  not  lie  for  a  mere  neglect  to  countermand  a  writ,  after 
the  debt  was  paid ;  yet  the  court  held,  that  if  the  injury  was 
ivilfiil  and  mdlicioiLs,  the  action  would  be  supported. 

The  present  action  is  not  for  a  nonfeasance,  or  neglect  of  duty, 
but  for  a  wilful  and  malicious  injury.  The  case  of  Waterer  v. 
Freeman  {Hob.  205,  206.  1  BrownJ.  12.^  is  a  stronger  case 
than  the  one  before  the  court  This  is^  substantially,  an  action 
for  a  malicious  prosecution,  {Set  N.  P.  940.)  and  is  to  be 
tested  by  the  same  principles  as  an  action  of  that  description. 
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Admitting  that  the  action  \irouId  not  lie  against  Livingston^     Albany, 
yet,  as  this  is  for  a  forty  there  may  be  judgment  against  the  other  ,^^^^J^^ 
defendant.  Vail 

V. 

Slosson,  in  reply.  If,  at  the  trial,  the  plaintiff  had  proved  a  livinostoh. 
levy  on  the  2d  Vecembery  he  would  have  maintained  the  issue ; 
the  only  way  to  take  advantage  of  a  wrong  day,  is  by  demurrer. 
If  the  time  is  material,  it  must  be  averred ;  and  it  is  then  tra- 
versable. Here  the  day  was  material,  for  it  was  essential 
whether  the  return  day  had  expired  before  the  levy,  or  not. 
Though  the  day  be  laid  under  a  scilicety  yet  if  it  be  material, 
the  words  before  the  day  may  be  rejected  as  surplusage.  (5  Com, 
Dig.  Plead.  C.  19.) 

If  it  be  admitted,  that  no  action  lies  against  the  attorney, 
then  no  judgment  can  be  given  against  him,  on  this  demurrer. 

Where  the  act  is  not  illegal,  malice  alone  will  not  maintain 
this  action. 

Van  Ness,  J.,  delivered  the  opinion  of  the  court.     Whether 
the  defendants  are  liable  at  all  for  the  injury  of  which  the  plain- 
tiff complains,  will  depend  upon  a  more  perfect  disclosure  of 
facts  hereafter.    Wc  are  satisfied  *that  upon  the  case,  as  stated       [  *  456  ] 
in  this  declaration,  they  are  not  liable,  in  this  form  of  action. 

If  the  levy  and  sale  by  the  sheriff  of  West  Chester  were  made 
after  the  execution  in  his  hands  was  returnable,  he  acted  with- 
out authority  ;  for  after  the  return  day  ofaji.fa.  the  power  of 
the  sheriff  under  it  is  gone  ;  and  the  plajptiff  is  put  to  a  new 
execution,  if  he  wishes  to  pursue  the  defendant's  property. 
(JDevoe  v.  Elliot^  2  Cainesy  243.)  The  latest  period  which  the  law 
allows  for  the  service  of  an  execution,  is  the  dav  when  it  is 
returnable.  This  position  the  plaintiff's  counsel  seemed  to 
admit.  To  avert  the  consequences  resulting  from  it,  they  con- 
tended, that  it  is  not  positively  averred,  that  the  levy  and  sale 
were  made  after  the  return  day  of  the  execution.  This  leads 
to  a  consideration  of  the  point,  whether  the  day  on  which  the 
levy  is  stated  to  have  been  made  in  this  case,  is  material  or  not, 
or,  in  other  words,  whether  the  plaintiff,  upon  a  triali  may  be 
permitted  to  prove  that  the  levy  was  made  on  any  other  day 
than  that  laid  in  the  declaration. 

I  consider  the  day,  here,  to  be  material,  and,  consequently^ 
that  the  plaintiff  would  not,  on  the  trial,  be  permitted  to  prove 
the  service  of  the  execution  on  any  other  day  than  that  stated 
in  the  declaration.  If  we  are  correct  in  this,  it  will  be  found, 
either  that  the  defendants  are  not  liable  at  all,  or,  if  liable,  that 
this  is  not  the  proper  form  of  action.  The  plaintiff  is  bound 
to  show,  not  only  that  he  has  sustained  an  injury,  for  which  the 
.aw  gives  him  a  right  of  action,  but  also  that  he  has  such  right, 
in  the  particular  form  of  action,  to  which  he  has  resorted  for  a 
satisfaction.      The  gravamen^  in  the  first  count,  is,  that  the 
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ALBABnr.     defendants  maliciously  caused  and  procured  the  sheriff  of  ffest 
Aug^t,j^^  CA^rer  to  execute  the  test.  Ji.  fa.  in  his  hands,  after  the  pay- 
Vail        ment  of  the  judgment  to  the  sheriff  of  New- York f  on  the  exe- 
Lvwls  and    cution,  previously  delivered  to  him.     And  it  is  averred,  that 
LtviirasTojr.  the  sheriff  of  *fFe8t  Chester  made  his  levy  on  the  2d  day  of 
[  *  457  1       December,  (laid  under  a  videlicet,)  which  was  after  the  execu- 
tion was  returnable ;  and  that  he  sold,  on  the  tenth  of  the  same 
month,  which  is  also  laid  under  a  videlicet.     If  the  levy  and  sale 
did,  in  fact,  take  place  on  those  days,  the  sheriff  was  wholly 
unauthorized ;  and  if  the  defendants  caused  and  procured  the 
proceedings,  nothing  can  be  clearer,  than  that  they  are  all  tres^ 
passers,  because  the  taking  the  plaintiff's  property,  in  that 
case,  was   unlawful,  and  the  injury  resulting  therefrom  was 
direct  and  immediate,  and  not  consequential.     It  is  in  this 
point  of  view,  that  we  deem  the  day  here  to  be  material. 

The  general  rule  of  law  on  this  subject  is  laid  down  with 
great  precision  and  accuracy,  by  Sir  William  Blackstoncy 
{arguendo,)  in  the  case  of  the  Bishop  of  Lincoln  and  another 
V.  Wolfreston.  (1  El  Rep.  495.)  "  The  true  distinction,"  be 
says,  ^'  i«,  that  where  the  time  at  which  a  fact  happened  is  im- 
material, and  it  might  as  well  have  happened  at  another  day, 
there,  if  atfeged  under  a  scilicet,  it  is  absolutely  nugatory,  and 
is,  therefore.,  Qot  traversable ;  and  if  it  be  repugnant  to  the 
premises^  it  shall  not  vitiate  the  plea,  but  the  scilicet  itself  shall 
be  rejected  «s  SHperfluous  and  void.  But  where  the  precise 
time  is  the  V€ry  point  and  gist  of  the  cause,  there  the  time 
alleged  by  a  scilicet  '»  ^e^^nclusive  and  traversable ;  and  it  shall 
be  intended  to  be  ttie  trw  time,  and  no  other,"  &c. 

It  was  said  oa  the  argiii«yent,  that  as  the  day  in  this  case  was 
laid  under  a  $ctlicet,  th^  'pli^iiotiff  was  not  bound  to  conform  his 
proof  to  the  particular  4ay  slated.  This  is  true  only  when  the 
^ay  is  immaterimi ;  the  well-settled  rule  being,  that  if  the  day 
laid  be  material,  k  flsmst  be  proved,  notwithstanding  it  be  laid 
junder  a  scilicet.  («) 


ftf)  A  raaierial  flicft  «uiy  be  tray«raed  or  denied  thoufrh  laid  nnder  a  vidditei. 

fJattmgs  V.  LaceritiffA  Pkk.  Rep.  223.     Gleason,  v.  M'Viekar,  7  Cow.  Rep.  4SL 

^<Tbe  effect,"  saja  Mr.  Stephen  ^  "  and  object  of  the  viddieet  it  to  mirk  that  the 

party  does  not  anderUhe  to  prove  the  precise  place.    And,  accordin^lj^  there 

M  some  doubt  whether  tfie  omisnon  of  a  videHeet  does  not  occasion  a  necessity, 

In  the  event  of  a  tnTerse  even  of  a  transitory  matter,  of  proving  the  place  aJleged. 

On  the  oUier  hand,  hssrever,  it  is  clear  tliat,  where  the  place  is  material,  or,  in 

loCher  words,  wbeje  the  matter  is  local,  the  use  of  videlicet  will  not  prevent  the 

iKeessity  of  proviftf  liie  venue  laid.    This  doctrine  as  to  a  ridefieet,  it  will  be 

dbserred,  Is  «ot  |ie««fiar  to  venue,  but  applies  to  manv  other  points  in  whidi 

OMtaiMty  is  re^mifed  m  pleading."    Sleph.  on  Plead,  li^l  Zi3.  {2d  .^m.  ed  )    See 

Anultd  V.  Bote^ZM.  ^  S,  173. .  Bray  v.  FVeemanj  2  B.  Moo.  114.     Crispim  v. 

mOimmmm,  8  Tamt.  107.    Draper  v.  OarroU,  2  B.^C.2.    See  alsa  Gotdd  am 

Pfeadikg,  C8^  €9.    Jansen  r.  Ostrmider,  I  Cow.  Rep.  676.    Ait.  GoMral  r.  J^ 

ferya,  1  JtOd.  f  Y.  277. 
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It  is  of  importance,  that  the  boundaries  between  the  difier-     ALBANY, 
ent  actions  should  be  preserved,  particularly  between  *the  ac-  ,^^^^\i^^ 
tions  of  trespass  and  case.     In  the  case  of  Sevignac  v.  Rootne,        y^iL 
(6  Term  Rep.  125.)  the  judgment  was  arrested,  after  a  trial  y- 

and  verdict  for  the  plaintiff,  because  it  appeared  from  the  dec-  lituiostov. 
laration,  that  the  action  ought  to  have  been  trewass^  and  not 
case.  The  case  of  Bennus  v.  Guyldley,  ( Cro.  Sac.  505,  506.) 
is  so  exactly  like  the  present,  that  I  think  it  proper  to  state  the 
substance  of  it.  It  was  an  action  on  the  case.  The  declara- 
tion stated,  that  the  defendant  recovered  a  judgment  against 
the  plaintiff,  part  of  which  was  afterguards  paid,  and  the  resi- 
due released;  and  the  defendant  covenanted  that  he  would 
withdraw  all  process  of  execution  for  the  same.  The  declara- 
tion further  stated  that  the  defendant,  intending  to  vex  him,  &c., 
served  a  ca.  sa.  returnable  3  Trin.  following,  which  he  deliv- 
ered to  the  sheriff  to  execute,  who  by  force  thereof,  afterwards, 
to  wit,  on  the  20th  day  of  «7u/y,  dLC,  arrested  and  detained  him, 
until  he  paid  the  amount  of  the  judgment  The  defendant 
pleaded  that  the  sheriff  did  not  arrest  by  his  appointment ;  to 
which  plea,  beinff  vicious,  the  plaintiff  demurred.  At  the  argu- 
ment, the  defendant  did  not  maintain  the  plea,  but  took  sev- 
eral exceptions  to  the  declaration,  one  of  which  was,  that  it 
was  shown,  that  the  sheriff  made  the  arrest  on  the  QOth  July, 
which  was  long  after  the  return  of  the  writ ;  so  it  was  done 
without  warrant,  and  is  fabe  imprisonmenty  in  the  sheriff  who 
took  him  by  color  of  that  process,  and  for  that  cause  prinr 
dpally,  the  declaration  was  held  to  be  ill  by  all  the  court. 

The  principles  upon  which  this  case  was  decided,  have  been 
rfepeatedly  recomized  since.  {Green  v.  Rennet,  1  Term  Rep. 
656.  Pope  V.  Foster^  A  Term  Rep.  5S0.)  We  are  of  opinion, 
therefore,  that  the  plaintiff  cannot  recover  in  this  form  of  action, 
for  the  injury  stated  in  the  first  count,  (a) 

*The  second  and  third  counts  state  the  issuing  of  the  two  [  •  459  J 
executions,  with  some  immaterial  variations,  as  in  the  first 
count ;  and  that  the  amount  of  the  judgment  was  paid  by  the 
plaintiff  to  Livingston,  one  of  the  defendants.  The  ground 
of  complaint  is,  thai  after  the  payment  of  the  judgment,  the 
defendants  were  bound  to  have  countermanded  the  service  of 
the  execution,  delivered  to  the  sheriff  of  fVest  Chester,  so  as  to 
have  prevented  the  plaintiffs  goods  from  being  levied  on  and  * 
sold,  &c.,  and  that  the  defendants,  maliciously  intending  to  in- 

(«)  TrespaM  will  not  lie  for  &ii  aot  done  under  fMroeeof ,  ralid  on  the  feee  of 
it,  and  regularly  iasued  by  a  court  of  competent  jnriediction ;  bat  for  an  Abuee 
of  lawful  proceM,  McierUer  el  matiiiof^  an  action  on  the  onra  b  the  only  remedy. 
An  alias  execution,  iaaued  afVer  the  original  one  had  been  paid,  but  returned  un- 
endorsed.on  a  judgment  not  appearing  ftom  the  record  to  be  aatiafied,  reveiwed, 
or  aet  aaide,  ia  a  Talid  execution,  and  the  debtor,  if  aMteTed,  can  obtain  re* 
dreas  only  by  audita  quereta,  or  an  action  on  the  e«e  for  a  wroj^rAil  and  roltii* 
eioua  abuae  of  the  authority  of  the  law.    Ijoddington  Y.  Puk,  %  C&an.  Rip,  700. 
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jure  the  plaintiflT,  did  not  countermand,  and  that  the  sheriff  of 
fVest  Chester  did  afterwards,  and  before  the  **'  return  of  the 
execution,  to  tatty  on  the  2d  December,^  seize,  and,  afterwards, 
sell  the  plaintiff's  goods. 

If  it  be  true,  that  after  the  return  of  the  writ,  its  force  was 
spent,  then  the  defendants  certainly  had  no  reason  to  appre- 
hend that  the  sheriff  would  proceed  upon  it,  and  they  were 
under  no  legal  or  moral  obligajtion  to  countermand  it.  It  be* 
ing  unlawful  for  the  sheriff  to  proceed,  they  had  a  right  to 
presume  that  he  would  not  proceed.  The  sheriff  acted  with- 
out any  directions  from  them,  and  it  would,  therefore,  be 
unjust  to  hold  them  responsible  for  his  misconduct,  (a)  In 
this  state  of  the  case,  it  cannot  but  be  seen,  that  the  day  oi 
the  levy  becomes  the  turning  point,  and  is,  therefore,  an 
important  and  material  fact.  That  being  the  case,  the  plaintiff 
is  bound  by  the  very  day  laid  in  the  declaration.  The  allega- 
tion, that  the  defendants,  ''  wilfully  and  maliciously,"  neglect- 
ed to  countermand,  and  prevent  a  further  proceeding  on  the 
execution,  does  not  alter  the  case  ;  for,  if  the  law  did  not 
impose  it  upon  them,  as  a  duty  to  countermand,  then  omitting 
to  do  so,  whatever  may  have  been  their  motives  for  the  omis- 
sion, will  not  subject  them  to  an  action. 

It  was  said  by  the  plaintiff's  counsel,  that  in  these  two 
counts,  it  is  alleged,  that  the  levy  was  made  "  before  the  return 
of  the  execution,"  and  that  the  day,  (2d  December^  ♦after- 
wards, being  laid  under  a  scilicety  ought  to  be  rejected  as 
surplusage.  The  declaration  then  would  stand  without  any 
day,  as  to  the  time  when  the  levy  was  made.  Without  stop- 
ping to  inquire  how  far  it  would  be  vicious  for  that  cause, 
I  proceed  to  give  the  more  conclusive  answer  to  this  argument 
A  scilicet  repugnant  to  the  preceding  matter  is  void,  and  may, 
of  course,  be  rejected  as  surplusage.  But  when  a  scilicet  is  not 
repugnant  to  die  preceding  matter,  but  will  agree  with  it, 
then  the  scilicet  is  a  direct  affirmation,  and  shall  be  taken 
positively.  The  levy  here  is  said  to  have  been  made  '*  before 
the  return  of  the  execution."  This  may  well  mean,  and  so  it 
ought  to  be  understood,  before  the  actual  return  of  the  execution, 
into  the  office ;  and  then  it  is  entirely  reconcilable  with  the 
time  when  it  is  alleged  the  execution  was  served,  viz.  the  second 
of  December. 

^)  The  general  rule  ii,  that,  where  the  subject  matter  of  any  suit  ii  not 
within  the  juriidiction  of  the  court  applied  to  for  redress,  every  thing  done  is 
absolutely  void,  and  the  officer,  as  well  as  party,  is  a  trespasser ;  but  when  the 
subject  is  within  the  jurisdiction  of  the  court,  and  the  want  of  jurisdiction  is 
to  the  person  or  place,  then  the  officer  is  excused,  unless  the  want  of  jurisdic- 
tion appear  on  the  process.  SnUth  t.  Shaw,  V2  Johns.  Rep.  257.  Trespass  ties 
against  a  party  at  whose  instance  a  void  warrant  is  issued  a^nst  a  person 
privileged  from  arrest.  Cttrry  v.  PrmgU,  11  Johns.  Rep.  444.  But  neither  the 
sheriff  nor  the  plaintiff  is  liable  to  an  action  of  trespass  for  arresting  an  in- 
solvent debtor  who  has  been  duly  discharged,  and  who  is  not  liab£  to  be 
detained  in  custody.  Cameron  v.  lAghtfoot.li  IV.  Black.  Rep.  1190.  Luddingtam 
V.  Psdfc,  %  Conn.  Rep.  700.     TarWm  v.  Fisher,  2  Doug.  Rep.  671. 
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The  case  of  TreswaUer  v.  Keyney  ( Cro.  Jac.  620.)  appears  Albany, 

to  be  in  point.     Without  giving  any  opinion  on  the  other  -^"r^^iw®- 
points  raised  in  the  argument,  we  are  of  opinion,  that  the  de-       SLffBT 

murrer  is  well  taken,  and  that  the  defendants  are  entitled  to  ^    v. 

judgment.  Champuh. 

Judgment  for  the  defendants. 


*Sloby  against  Champlin.  [  *  461] 

'   THIS  was  an  action  for  money  paid,  laid  out  and  expended  Whero  thei»it- 

by  the  plaintiff,  for  the  defendant,  at  his  request.     The  defend-  S^i^t*^"} 

ant  pleaded  non  assumpsit,  and  the  statute  of  limitations.     The  of   the   state, 

cause  was  tried  at  the  last  sittings  in  New-  York.  EiSd-wn^iinr^u 

The  defendant,  on  the  15th  Jt//y,  1794,  became  bound  as  sufficieDt/vnth- 

principal,  to  the  United  States,  in  the  penal  sum  of  4,620  dol-  h^nriSLof 

lars,  for  securing  certain  duties,  payable  to  the  United  States^  the  obligor,  (a) 

on  a  cargo  of  salt,  imported  into  Baltimore,  amounting  to  Jl^'I^reiicris 


1,869  dollars  and  15  cents;  and  the  plaintiff,  at  his  request,  nven  to 
became  his  surety  in  the  bond.     The  amount  of  the  bond  was  Yj^.iJ 


the 

surety  in  the  bond.  The  amount  of  the  bond  was  foj^duties^'and 
paid  by  the  plaintiff  to  the  collector  of  Baltimore,  who  gave  a.  is  mentioned 
him  the  following  receipt :  "  Received  at  Baltimore,  August  "  ^^  *B'^he 


2Ist,  1795,  from  Nicholas  Sluby,  1,869^ dollars  and  15  cents,  surety, pays  the 

'       I,  he 

ship  Argo,  Captain  Schale,  entered,  and  the  duties l>onded  for  tioD  of  a««f m^ 


it  being  for  duty  on  salt  imported  by  Oliver  Champlin  in  the  ^^'  ^  "*' 


maintain  an  ac- 
tion of  assfonp- 

by  him,  with  Nicholas  Sluby,  as  security  to  the  said  bond."  thouff^SiVwi' 
The  defendant  left  Baltimore  in  August  or  September,  1794,  a  third  person 
at  which  time  Sluby  Was  absent,  and  his  agent,  in  behalf  of  ^er^of  ISe 
Sluby,  applied  to  the  defendant,  before  his  departure,  to  indem<-  goods. The pos- 
nify  him  against  the  payment  of  the  bond  ;  and  the  defendant  J^nT"and  the 
answered,  that  he  expected  to  return  before  the  bond  became  collector's  re- 
due,  aprt  would  provide  for  the  payment  of  it.  Ju^iier"  evU 
The  clerk  of  the  plaintiff  also  testified,  that  the  defendant  dence  of  the 
was  snp^rcargo  of  the  said  ship  Argo,  in  which  the  salt  was  JJ^'JJ^' if  }hJ 
imported ;  that  Daniel  Parker  is  credited  with  the  amount  of  defendant,  on 
safes  of  thd  salt,  and  other  articles,  in  the  books  of  Nicholas  ^''f^'^Q^ 
Sluby  fy  Co.,  and  is  debited  by  them  *with  the  bond  given  for  ^  }^  ^r\l 
the  duties  on  the  salt,  and  other  articles ;  and  that  there  is  a  promises  to  set' 
balance  due  iS/u^  fy  Co.  on  the  said  account  of  2,056  dollars  **f^„i^^**  jf '^ 
and  31  cents  ;  and  at  the  bottom  of  Daniel  Parker^ s  account,  in  wiu  give 'time 
the  ledger  cf  Sluiy  fy  Co.,  is  a  liiemorandum  in  the  hand-writ-  ^'.Jg^e^t^'a^ 

knowledgment 
to  prevent  the  operation  of  the  statote  of  limitations.(6) 

(a)  7^M  V.  Dmse,  4  Wend.  Rep.  313.    6  Cme.  Rep.  165. 

(*)  See  SantU  v.  GeUton^  13  Jofme.  Rep.  611,  and  the  i4m*ncan  cases  there  cited,  and  Piirrfy  r.  Awttn^ 
3  Wei^.  Rep.  187,  and  the  American  cases  there  referred  to  \  see  also  Bradbf  v.  Field,  Z  Wend.  Rep.  Tit 
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ALBAZVY,     ing  of  the  plaintiff,  as  follows :  "  The  balance  of  this  account 
Augitttjw.  [^  J^e  gpQm  either  Daniel  Parker  or  Oliver  Ckamplin,  except 
"  what  has  been  paid  to  TVumbull^  Forbes  ^  Cb.  as  per  their 
accounts.    NickoUu  Stuby.^ 

It  appeared  that  Sluby  fy  Co.  had  charged  to  Daniel  Parker, 
in  their  books,  several  sums  of  money  advanced  to  the  defend- 
ant ;  and  that  no  part  of  the  balance  of  the  account  had  beea 
received  from  Parker. 

The  bond  for  the  duties  contained  the  following  recital  and 
condition :  "  Whereas,  OUver  ChampUn  has  imported  in  the 
ship  ArgOj  whereof  John  Schale  is  master,  which  said  ship 
arrived,  and  made  due  entry  in  the  port  of  Baltimore^  on  the 
15th  Juljfy  1794,  sundry  goods,  &c.,  liable  to  pay  duties,  i&c 
Now  the  condition  of  the  above  obligation  is  such,  that  if  the 
above  bounden  OUver  Champlin,  Nicholas  Sluby  and  Stephen 
Casenavej  &c.,  shall  pay,  &c.,  on  or  before  Uie  16th  August 
next,  then,"  &c.  There  was  but  one  witness  to  the  bond,  who 
was  at  the  time  a  resident  at  Baltimore,  but  had  been  absent 
for  a  long  time^  in  foreign  parts,  and  when  last  heard  of  was 
at  Leghorn. 

The  hand-writing  of  this  witness  was  proved,  and  also  that 
it  was  usual  at  Baltimore,  to  execute  bonds  of  a  similar  nature, 
in  the  same  way  as  the  bond  in  question  was  executed,  with- 
out affixinijr  seals.  The  defendant's  counsel  objected  to  the 
proof  of  the  execution  of  the  bond,  as  insufficient,  but  the 
objection  was  overruled. 

It  uppeared,  that  when  the  defendant  was  arrested,  he  did 

not  dt^uy  the  demand,  but  expressed  his  surprise  that  it  had 

[  *  463  ]       not  been  paid  by  Parker :  and  promised  ^o  meet  the  plaintiff 

for  the  purpose  of  settling  the  accounts,  if  the  plaintiff  would 

give  time  for  the  payment. 

On  this  evidence,  the  defendant  moved  for  a  nonsuit,  but  the 
m'ktlaa  was  ^v'^rniled  ;  and  the  judge  charged  the  jury,  that 
he  did  not  think  the  evidence  sufficient  to  warrant  them  in 
finding  that  the  bonds  were  executed  by  the  plaintiff,  as  secu- 
rity, Oil  thu  exclusive  credit  of  Parker  •^  and  if  not,  the  defend- 
ant was  iiuble.  He,  however,  left  it  with  the  jury  to  deter- 
mine, whether  the  plaintiff  had  become  surety,  on  the  credit 
of  Parker,  or  of  the  defendant,  and  to  find  accordingly. 

The  jury  found  a  verdict  for  the  plaintiff,  for  3,891  dollars 
and  4  cents ;  being  the  amount  paid  by  the  plaintiff,  with 
interest  from  the  time  it  was  paid. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

O.  Edwards,  for  the  defendant  1.  There  was  not  sufficient 
proof  of  the  execution  of  the  bond.  The  proof  was  only  of 
the  hand-writing  of  the  witness,  and  his  absence.  The  hand* 
writing  of  the  obligor  ought,  also,  to  have  been  proved.  (5 
Term  iZcp.  371. 
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Kent,  Ch.  J.  Was  not  this  point  decided  in  the  case  of 
MoU  T.  Dougktrtyl     (1  Joktu.  Cat.  230.) 

«  

In  that  case,  the  witness  was  dead.  The  Court  of  K.  B.  in 
England^  has  decided,  that  the  proof  of  the  hand-writ' ng  of 
the  contracting  party  is  requisite.  (7  Term  Rep.  265.  and 
note.  WaUit  v.  I)elanceyj  Doug.  93.  and  note.)  By  a  statute 
of  26  Geo.  III.  c.  37.  s.  38.  bonds  and  deeds,  executed  in  the 
East  Indies,  when  the  subscribing  witness  resides  there,  are 
made  evidence  in  Great  Britain,  on  proof  of  the  hand-writing 
of  the  partie$y  and  the  witnesses. 

*lf  the  doctrine,  which  wiU  be  contended  for  on  the  part  of 
the  plaintiff,  existed,  there  would  have  been  no  necessity  for 
such  a  statute. 

Proof  of  the  hand*writing  of  a  witness  is  not  the  highest 
evidence.  The  rule  is  not  to  be  taken  in  an  absolute  and  un- 
qualified sense;  such  evidence  is  to  be  received  no  further 
than  is  necessary.  If  it  should  be  allowed,  in  all  cases,  simply 
to  prove  the  hand-writing  of  a  witness  who  is  absent,  frauds 
might  be  easily  practised,  by  procuring  any  vagabond  as  a  wit- 
Iiess,  and  proving  bis  hand-writing. 

2.  There  was  not  sufficient  proof  of  the  payment  of  the 
money;  the  collector's  receipt  was  not,  of  itself,  sufficient 
evidence. 

3.  The  proof  of  the  acknowledgment  of  the  debt  was  not 
sufficient  to  prevent  the  operation  of  the  statute  of  limitations. 
It  was  made  after  the  arrest  of  the  defendant,  and  was  not 
direct  or  positive. 

Hoffman,  contra.  1.  It  has  been  settled  in  England,  that 
the  proof  of  the  hand-writing  of  the  witness,  who  is  beyond 
the  jurisdiction  of  the  court,  is  sufficient ;  (2  Sel.  N.  P.  474. 
560.  2  Eaat^  Rep.  183.  250.)  and  it  appears  to  have  been  so 
decided  by  this  court,  iu  the  case  of  Molt  v.  Dougherty.  1 
cannot  discover  any  ground  for  a  disiinctioQ  between  an  ab- 
sent witness  and  one  who  is  dead.  The  supposed  fraud  or 
abuse  may  exist  in  the  one  case,  as  well  as  in  the  other ;  but 
we  are  not  allowed  to  argue  from  the  abuse  of  the  rule,  nor 
from  the  possibility  that  a  fraud  may  be  committed. 

2.  The  proof  of  payment  was  positive,  and  the  receipt  is 
also  produced. 

3.  The  slightest  acknowledgment  is  sufficient  to  take  a  cause 
out  of  the  statute  of  limitations.  In  the  case  of  Bryan  v. 
Horseman,  (4  Easfs  Rep.  599.)  it  was  held,  that  the  acknowl- 
edgment of  the  defendant  to  the  sheriff,  who  arrested  him,  that 
he  owed  the  plaintiff,  was  sufficient.  Though,  *by  the  form  of 
pleading,  it  is  a  new  promise,  yet  it  is  considered  as  a  revival 
of  the  former  debt 

4.  The  case  of  Tom  v.  Goodrich  (2  Johns.  Rep.  213.)  is 
on  tliis  point    The  court  will  not  look  beyond  the 
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ALBANY,  bond,  which,  on  the  face  of  it,  is  a  bond  with  sureties.   Champ' 

^^J^*}^^  Kn  was  the  importer  of  the  goods ;  and  an  implied  assumptii 

Slubt  is  raised  by  the  bond,  from  hmi,  las  the  principal,  to  his  surety. 


V. 

Champliit. 


HarisoTiy  on  the  same  side,  was  stopped  by  the  court 


Wells  J  in  reply.  1.  The  admission  of  the  proof  of  the 
hand-writing  of  an  absent  witness,  is  certainly  a  deoarture 
from  tlie  ancient  rule.  It  was  first  laid  down  by  Lord  yian»* 
field y  {Peake's  N.  P.  100.)  in  the  case  of  Coghlan  v.  fmiiam" 
son.  {Doug.  93.)  It  is  admitted  that  the  witness  is  living, 
and  in  a  situation  to  be  examined,  under  a  commission ;  why, 
then,  should  the  plaintiff  be  excused  from  producing  the  best 
evidence  the  nature  of  the  case  admits? 

In  the  case  of  Wallis  v.  Delancey,  (7  Term  Rep.  266.  note.) 
Lord  Kenyon  did  not  consider  proof  of  the  hand-writing  of 
the  witness  who  was  absent  as  sufficient,  without  also  proving 
the  hand-writing  of  the  obligor.  In  Barnes  v.  Trompowshf^ 
(7  Term  Rep,  266.  fiote.)  hie  admits  the  introduction  of  a  new 
practice  or  rule.  As  this  court  have  not,  as  yet,  adopted  the 
relaxation  from  the  ancient  rule,  the  propriety  and  expediency* 
of  such  a  relaxation  may  be  considered. 

The  great  expense  attending  the  execution  of  a  commission 
abroad,  is  one  reason  given,  for  adopting  the  relaxation  in 
England.  But  the  same  difficulty  and  expense  does  not  attend 
the  executing  commissions  in  this  country.  Courts  have  gone 
far  enough,  in  admitting  proof  of  the  hand-writing  of  witnesses 
who  are  dead. 

The  reason  assigned  for  receiving  evidence,  as  to  the  hand- 
writing of  absent  witnesses,  is,  that  they  are  out  of  the  juris- 
diction of  the  court.  It  is  only  for  a  witness,  then,  to  cross 
[  ♦  466  ]  the  Hudson  into  New*  Jersey ^  to  enable  the  •party  to  give  the 
secondary;  or  inferior  species  of  evidence,  arising  from  the 
proof  of  his  hand-writing.  There  is  no  hardship  in  requiring 
the  additional  proof  of  the  hand-writing  of  the  obligor. 

In  the  case  of  Mott  v.  Dougherty^  the  witness  was  dead,  and 
the  only  point,  before  the  court,  was,  as  to  the  sufficiency  of 
the  proof  of  his  hand-writing.  The  rule,  for  which  we  con- 
tend, is  a  security  against  frauds,  and  the  inconvenience  is  too 
inconsiderable  to  form  an  objection  against  it. 

2.  The  receipt  of  the  collector  ought  to  have  been  proved, 
or  authenticated ;  and  it  may  be  a  question,  whether  that  re- 
ceipt discharged  the  bond,  or  would  be  a  sufficient  defence  to 
a  suit  brought  by  the  United  States. 

3.  The  plaintiff  did  not  execute  the  bond  on  the  credit  of 
the  defendant,  but  that  of  Parker.  He  knew  that  Parker  was 
the  owner  of  the  goods.  In  the  case  of  Tom  v.  Goodrich^ 
there  was  no  other  evidence  than  the  bond  itself.  In  the  case 
of  Taylor  v.  Mills  and  Magnall,  {Coup.  625.)  other  evidence 
was  admitted,  and  MagnaUy  though  not  a  party  to  the  bond 
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was  held  responsible.     The  defendant  appears  in  the  charac-    Albany, 
ter  of  supercargo  or  agent.     In  regard  to  the  United  States^  s^]l£^fj-l^ 
as  to  the  payment  of  the  duties  for  the  goods,  he  was  princi-       sluby 
pal ;  but  not  so  in  regard  to  the  plaintiff^  who  knew  Parker^  v- 

and  the  relation  in  which  the  defendant  stood  towards  him,  as 
the  owner  of  the  goods.  The  plaintiff  and  the  defendant 
were,  in  fact,  sureties  for  Parker;  and  one  surety  cannot 
maintain  an  action  at  law  against  his  co-surety,  for  the  money 
he  has  paid.  The  account  produced  by  the  plaintiff  states 
Parker  as  the  principal,  and  the  defendant  as  agent.  The 
whole  of  the  proceeds  of  the  cargo  were  received  by  the 
plaintiff,  and  passed  to  the  credit  of  Parker,  The  evidence  is 
conclusive  that  Parker  was  the  principal  in  this  transaction, 
and  so  considered  by  the  plaintiff. 

*4.  It  is  true,  a  very  slight  acknowledgment  will  take  a  [^467] 
debt  out  of  the  statute,  but  there  must  be  satisfactory  evidence 
of  the  existence  of  the  original  debt.  The  defendant  expressed 
his  surprise  at  the  demand.  He  said  that  the  plaintiff  must 
be  paid.  This  would  be  sufficient,  if  there  was  not  another 
person  who  ought  to  pay^  or  if  there  was  clearly  an  original 
debt  of  the  defendant. 

Yates,  J.,  delivered  the  opinion  of  the  court.  1 .  It  appears 
to  be  a  settled  principle,  and  not  contested  by  the  counsel  on 
the  part  of  the  defendant,  that  when  the  witnesses  to  an  in- 
strument are  dead,  their  hand-writing  may  be  proved.  I  can- 
not discover  the  distinction  between  such  a  case,  and  the  one 
now  before  us.  The  witness  is  without  the  jurisdiction  of  the 
court,  and  absent  in  foreign  parts,  so  that  it  is  not  in  the  power 
of  the  party  to  procure  his  attendance. 

The  cases  adduced  do  not  establish  a  contrary  doctrine. 
At  most,  it  appears,  that  no  fixed  rule,  for  some  time,  existed 
on  this  subject  in  England,  The  argument  that  frauds  may 
be  practised,  applies,  with  greater  force,  where  the  witnesses 
are  dead.  In  cases  like  the  present,  a  better  opportunity  for 
detection  is  afforded.  The  witness  might  afterwards  return, 
and  the  whole  transaction  be  more  readily  brought  home  to  the 
party  guilty  of  the  fraud.  I  think  the  case  of  Moit  v.  Dough- 
erty, (1  Johns,  Cases,  230.)  establishes  the  law  on  this  subject. 
The  proof  of  the  hand-writing  of  a  deceased  witness  was 
deemed  sufficient;  and  on  that  occasion  the  court  say,  that  the 
cases  in  support  of  the  rule  are  reasonable ;  that  some  relate 
to  absent  witnesses ;  but  the  principle,  in  all,  is  the  same.  The 
proof,  therefore,  in  this  cause,  of  the  hand-writing  of  the 
subscribing  witness,  absent  in  foreign  parts,  without  proving 
the  obligor's  hand-writing,  was  sufficient. 

*2.  The  possession  of  the  bond,  together  with  the  collect-      [*468j 
or's  receipt,  I  think,  is  competent  evidence  of  the  payment  of 
the  money.     No  reasonable  account  can  be  given^  how  the 
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ALBANY,    plaintiff  obtained  the  possession  of  it,  without  the  prerioai 
^^^^^J^^  iact  of  payment;    and  connecting  with  it  the  circumstance 
that  the  collector  would  be  liable  on  this  receipt,  for   the 
amount,  to  the  United  StateSy  it  must  be  deemed  sufficient,  at 
least  in  the  first  instance. 

The  next  point  is,  that  the  plaintiff  became  surety  on  the 
credit  of  Daniel  Parker^  and  not  of  the  defendant 

No  right  existed  in  the  plaintiff  to  charge  Daniel  Parker 
with  the  amount  of  the  duties.  It  appears  by  the  bond,  that 
the  plaintiff  became  surety  for  the  defendant ;  and  a  subse- 
quent assumption  by  Parker  to  pay  the  amount  does  not  ap- 
pear. If  such  an  arrangement  had  been  actually  made,  or  the 
amount  had  been  paid  by  him  to  the  plaintiff,  this  would  iuiTe 
destroyed  the  defendant's  liability,  and  he  might  have  availed 
himself  of  it,  in  his  defence.  The  decision  of  this  court,  in 
the  case  of  Tom  y,  Goodrich,  (2  Johns.  Rep,  213.)  settles  this 
point.  Barber,  one  of  the  partners,  executed  bonds  to  the 
United  States,  for  duties  on  goods  imported,  on  account  of  the 
copartnership,  and  as  their  property,  and  Tom  became  surety 
in  the  bond.  The  court  established  this  principle ;  that  the 
claim  of  the  United  States  against  the  copartnership  became 
extinguished  by  the  bond  of  the  individual  partner,  who  was 
alone  responsible,  and  that  the  surety,  who  had  paid  the 
money,  had  a  right  of  action  against  the  partner  only  who  had 
signed  the  bond. 

4.  As  to  the  objection,  that  the  evidence  of  the  acknowledg- 
ment of  the  debt  was  not  sufficient  to  take  it  out  of  the  statute 
of  limitations: 
f  *  469  ]  *It  is  now  generally  received  as  law,  that  if  a  party  acknowl- 

edges a  debt  to  be  unpaid,  it  is  such  a  waiver  of  the  protection 
of  the  statute  as  to  repel  the  presumption  of  payment,  being 
a  recognition  of  the  former  liability.  In  the  case  of  Hey  ling  v. 
Hastings,  (I  SaUc.  29.)  the  defendant  denied  that  he  bought 
the  goods,  but  said,  *'  Prove  it,  and  I  will  pay  you."  This  con- 
ditional promise  was  deemed  sufficient  to  take  it  out  of  the 
statute.  In  the  present  case,  the  defendant  said  the  debt 
ought  to  be  paid,  and  mentioned  eighteen  months  as  the  time 
he  wanted  for  payment  This  is  a  promise,  sufficient  to  make 
him  liable.  The  declaration  that  he  would  overlook  the  papers, 
and  that  it  was  a  transaction  of  a  long  standing,  does  not  alter 
the  case. 

The  court  are  of  opinion,  that  the  motion  for  a  new  trial 
must  be  refused. 

Rule  refused. 
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ALBANY, 
August,  180) 

\\ 

TURVXR. 


Rawson  against  Turner,  Sheriff  of  Rensselaer. 

THIS  was  fin  action  of  debt.  The  declaration  stated  that,  ifanewrfienff 
in  April  term,  1798,  the  plaintiflT  recovered  a  judgment,  in  this  MeT^from^'hli 
court,  against  Isaac  Uu//,  for  458  dollars  and  2  cents,  which  predecessor,  he 
judgment  is  still  in  force,  &c, ;  that  on  the  llth  May,  1798,  the  ibr  hu'ewape^, 

ElaintiflT  sued  oqt  a  ca,  9a.  on  the  said  judgment,  returnable  though  a  voiun- 
efore  the  said  justices  *of  the  said  court,  at,  &c.,  on  the  last  I  ^'^^  J 
Tuesday  of  July  next;  which  wa^s,  on  the  same  day,  delivered  have*c*xisted*io 
to  James  Dole,  then  the  sheriff  of  the  county  of  Rensselaer,  to  ^  •^"^  ^^ 
be  executed ;  that  Dole,  on  the  same  day,  arrested  Bull,  and  but^  pUtiuuS' 
kept  him  in  his  custody;  and  Bull  wsls  kept  in  custody,  in  hashisciectioo, 
execution  of  the  said  judgment,  until  the  defendant,  on  the  lld^t  the  pHs^ 
25th  April,  1809,  he  then  being  sheriff  of  the  county  of  Rem-  {!"«'  ""an?**^ 
selaer,  suffered  him  to  escape,  &c.)  whereby  an  action  hath  dpse  the  new 

accrued,  <tc.  shenlr  for   the 

The  defendant  pleaded  the  general  issue,  with  a  notice  of  MwAot^i^ 
all  the  facts  afterwards  offered  in  evidence  at  the  trial.  *h*°'*iid**^h*'?^ 

The  cause  was  tried  at  the  Albany  circuit,  in  October ^  1808,  ir  be^  has  once 
before  Mr.  Justice  Spencer.  uSf^wd  sw^ 

The  plaintiff  proved  the  record  of  the  judgment,  and  offered  ti^"  oi?  sheriflr, 
the  ca.  sa,  in  evidence ;  and  proved  that  Bull,  the  prisoner,  JjJ<*   'ud^^^eni. 
was  duly  assigned,  with  the  gaol,  by  Dole,  on  the  20th  Novem^  agaitut^himTuu 
ber,  1800,  to  Moses  Vail,  then  sheriff,  and  by  Vail,  on  the  Ist  ^°"^^"^'  ^** 
February,  1801,  to  Michael  Henry,  his  successor  in  office,  and  acti<m   arai^t 
by  Himry,  in  March,  1807,  to  Levinus  Lansing,  his  successor,  }^  n«w  Acriff. 
and  by  Lansing  to  the  defendant,  on  the  26th  February,  1808 ; 
that,  on  the  day  charged  in  the  declaration.  Bull  was  at  large, 
and  out  of  the  limits  of  the  gaol  of  Rensselaer  county  ;  and  that, 
at  the  time  of  the  last  assignment  of  the  prisoners.  Bull  was 
present,  and  shown  to  the  defendant,  as  one  of  the  prisoners 
assigned.     This  evidence  was  objected  to  by  the  defendant's 
counsel,  on  the  ground  that  it  was  not  averred  in  the  plaintiff's 
declaration  that  Bull  was  ever  in  the  custody  of  the  defendant : 

(a)  See  JMtUjUU  v.  Broum,  I  Watd.  Rep.  404.    itEiro^  v.  Jfoncnit,  13  Johm. 
Rip,  121. 
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ALBANY,     but  the  objection  was  overruled  by  the  judge,  and  the  evidence 

Aiigu.1  J809.  admitted. 

The  defendant  then  gave  in  evidence  the  record  of  a  judg- 
ment, recovered  in  April,  1802,  by  Dokj  against  Bull  and  one 
Potter,  on  a  bond  given  to  Dole,  as  sheriff,  for  the  gaol  liber- 
ties, granted  to  BtUl,  and  that  the  recovery  was  for  n<Miiinal 
damages  only. 

*The  defendant  also  gave  in  evidence  the  record  of  a  judg- 
ment, recovered  by  the  plaintiff,  in  August  term,  1806,  against 
Dole,  as  sheriff,  for  the  escape  of  BM,  on  the  ca.  sa.  above- 
mentioned,  for  the  sum  of  458  dollars  and  2  cents. 

The  defendant  then  offered  to  prove  that  Dole  voluntarily 
permitted  Bull  to  escape.  This  was  objected  to,  but  admitted 
by  the  judge. 

By  consent,  Bull  was  sworn  as  a  witness,  and  testified,  that 
about  a  year  after  he  was  taken  into  custody,  Dole  permitted 
him  to  escape,  and  repeatedly  told  him  that  he  might  go  about 
his  business,  and  that  he  did  not  want  him  any  longer ;  that 
in  consequence  of  such  permission,  he  went  home,  and  staid 
two  weeks,  when  he  was  retaken  by  Dole,  and  kept  in  close 
confinement,  where  he  remained  for  a  year  and  a  half;  that  he 
had  never  given  bail  or  security  to  the  sheriff,  and  that,  while 
Lansing  was  sheriff,  he  firequently  went  at  large,  with  his 
knowledge. 

It  was  admitted,  that  in  the  suit  brought  by  Rawson  against 
Dole,  the  plaintiff  recovered  for  a  negligent  escape  only. 

Dole,  who  was  called  as  a  witness,  testified,  that  he  had  no 
recollection  of  ever  giving  such  a  permission  to  Bull,  and  was 
confident  that  he  did  not,  otherwise  he  should  not  have  retaken 
him ;  that  Bull,  while  in  custody,  was  very  troublesome,  and 
he  might  have  told  him  to  go  about  his  business. 

The  judge  charged  the  jury,  that  if  they  believed  Bull,  they 
ought  to  find  for  the  defendant ;  that,  as  he  swore  positively, 
and  Dole  merely  that  he  did  not  recollect  giving  the  permis- 
sion, they  ought  to  believe  BuH,  in  preference,  so  as  to  avcud 
the  imputation  of  perjury. 

The  jury  found  a  verdict  for  the  defendant.  , 

*A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 


[*472] 


Foot,  for  the  plaintiff.  The  evidence  of  Bull,  that  Dole 
permitted  him  to  escape,  ought  not  to  have  been  admitted. 

After  the  assignment  by  Dole  to  Vail,  and  by  Vail  to  the 
defendant,  the  latter  was  estopped  firom  saying  that  J3uS  was 
not  his  prisoner.  The  defendant,  having  received  BtJl  as  a 
prisoner,  and  having  been  assigned  to  him  as  such,  is  estopped 
fi^om  alleging  to  the  contrary.  (4  Com.  Dig.  76.  Cro.  EUz. 
756.     Dyer,  196.) 

After  Dole  had  permitted  Bull  to  escape,  a  new  execution 
might  have  issued,  under  the  statute ;  but  this  was  unnecessary 
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after  the  recaption  and  subsequent  acquiescence  by  Bully  who     albant, 
must  be  bound  by  such  acquiescence ;    for  he  was  present    -^"S'"*;  '^^9. 
when  the  prisoners  were  assigned,  and  submitted  to  the  as-  ^^^rT^^I^IT^ 
Bignment.  v. 

Again,  the  judge  misdirected  the  jury.  Dole  said  that  he  ^^^^' 
was  confident  he  did  not  give  permission  to  Bull  to  go  at 
large.  The  testimony  of  the  two  witnesses  was  balanced,  and 
it  ought  to  have  been  left  to  the  jury  to  believe  the  one  whom 
they  thought  most  credible.  DoleU  evidence  was  corroborated 
by  the  fact  of  BtdVs  continuing  in  custody. 

Russell,  contra.  1.  The  ca.  sa.  on  which  Bull  was  arrest- 
ed was  void.  It  was  issued  subsequent  to  the  act  of  1799, 
(Greenleaf^s  ed.  of  Laws,  vol.  3,  p.  61.  Drake  v.  Miller y 
Vole.  Cas.  89.)  altering  the  form  of  the  return  of  writs,  and 
directing  them  to  be  made  returnable  *^  before  ow^  justices  of 
our  Supreme  Court,^  &c.  If  the  writ  was  void,  it  may  be  taken 
advantage  of  by  the  defendant ;  and  a  sheriff  is  not  liable, 
where  the  process  is  absolutely  void.  (^Cro.  Eliz,  165.  Cro. 
Jac.  3.  note.     2  Salk.  700.) 

2.  There  was  no  averment  in  the  declaration,  that  Bull  was 
ever  in  the  custody  of  the  defendant.     Every  material  fact 

which  is  to  be  proved,  must  be  averred  in  *the  declaration.       [  *  473  | 
It  was  not  competent,  therefore,  to  prove  that  fact.     (2  Str. 
1226.     3  Bos.  Sf  Pul  456.) 

3.  A  prisoner  must  be  legally  in  the  custody  of  the  sheriff, 
to  make  him  responsible  for  an  escape.  (2  Bac.  Abr.  516. 
Escape.^  It  was  competent  to  the  defendant  to  show  that 
Dole  had  voluntarily  suffered  Bull  to  escape,  and  afterwards 
retook  him,  which  he  could  not  lawfully  do,  nor  could  Bull  be 
held  in  custody,  after  the  voluntary  escape. 

4.  Dole  having  become  liable  to  an  action  for  the  escape, 
and  as  the  plaintiff  has  elected  to  bring  his  action  against  him, 
for  the  escape,  and  has  recovered  judgment,  he  must  be  con- 
sidered as  having  waived  any  other  remedy.  He  ought  not  to 
be  allowed  to  bring  another  action,  against  a  subsequent 
sheriff. 

The  plaintiff  may  bring  an  action  against  the  sheriff  for 
the  escape,  or  retake  the  prisoner ;  he  cannot  do  both.  (2 
mis.  295.) 

Van  Ness,  J.,  delivered  the  opinion  of  the  court.     If  a  new 

"heriff  regularly  receives  a  prisoner  from  his  predecessor,  he  is 

ound  to  detain  him,  and  is  answerable  for  his  escape,  although 

voluntary  escape  may  have  existed  in  the  time  of  his  prede- 

essor.     The  cases  of  Lenthal  v.  Lenthaly  (2  Lev.  109.)  of 

ames  v.  Pierce,  (^  Lev.  132.  and  1  Ventris,  269.)  and  of  Grant 

.  Louthers,  (6  mod.  183.)  have  so  fully  established  this  rule 

>f  law,  that  on  this  ground,  if  no  other  difficulty  intervened, 

the  plaintiff  would  be  entitled  to  a  new  trial. 
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ALBANY,         But  it  appears  that  the  plaintiff  elected  to  prosecute  Dole, 
Aagiut,  1809.  ||,g  former  sheriff,  to  juclgnient,  for  the  escape  in  his  time ; 
lUwtox      ttnd  a  question  arises,  whether  this  does  not  bar  the  plaintiff 
^'  of  all  right  of  action  against  the  present  sheriff,  for  the  escape 

RvxK.  ^^  ^^  prisoner,  since  he  was  committed  to  his  custody.  In 
[  *  474  ]  the  case  of  James  v.  Pierccj  *the  court  held,  *'  that,  notwith- 
standing the  first  voluntary  escape,  when  the  prisoner  was  in 
prison  again,  he  was  so  &r  in  custody,  that  the  plaintiff  had 
an  election^  either  to  take  him  as  now  in  execution^  and  so  charge 
the  new  warden  for  the  last  escape,  or  to  admit  him  out  of 
execution,  and  charge  the  old  warden."  The  plaintiff  here, 
then,  had  his  election^  either  to  consider  the  prisoner,  aRer  his 
recaption,  as  in  the  custody  of  Do/e,  or  not ;  and  it  becomes 
necessary  to  decide  whether  the  plaintiff  has  made  his  elec- 
tion, and  if  he  has,  then  what  is  the  effect  of  it 

The  case  states,  that  after  the  escape,  in  the  time  of  Dole,  in 
1805,  the  plaintiff,  so  far  fix>m  affirming  Btdl  to  be  in  Dole's 
custody,  charged  Dale  with  the  escape,  and  obtained  judgment 
against  him,  for  the  whole  amount  of  his  debt.  This  appears 
to  me  to  be  a  sufficient  determination  of  the  plaintiff's  election, 
not  to  consider  Bull  in  Dole^s  custody ;  and  the  prosecuting 
Dole  to  judgment  determines  the  election  finally  and  irrevoca- 
bly. Thus,  '^  if  A.  graint  to  B.  for  life,  an  annuity,  or  a  robe  at 
the  feast  of  Easier^  and  both  are  behind,  the  grantee  ought  to 
bring  his  writ  of  annuity,  in  the  disjunctive,  for  if  the  grantee 
bring  his  writ  of  annuity  for  the  one  only,  and  recover,  the 
judgment^^  says  Lord  CoAre,  ^'  shall  determine  his  election  for 
ever.  Again,  if  the  grantee  bring  a  writ  of  annuity,  and  after 
the  return  thereof  doth  appear  and  count,  this  is  a  determina- 
tion of  his  election  in  a  writ  of  record ;  albeit,  be  never  pro- 
ceedeth  any  further."  (See  Sir  Rowland  Heyward^s  case,  3 
Co.  Rep.  36. 

The  plaintiff  having  made  h»  election,  he  is  concluded  by  it 
This  is  reasonable.  He  ought  not  to  be  allowed  to  proceed 
against  the  sheriff  for  the  escape,  and  at  the  same  time  hold 
the  prisoner  in  execution.  It  is  true,  there  are  cases  where  the 
party  has  concurrent  remedies  for  the  same  cause  of  action, 
[  *  475  ]  against  several  persons.  *Such,  for  instance,  are  suits  by  the 
holder  against  the  drawer  and  endorsers  of  a  bill  of  exchange, 
against  the  maker  and  endorsers  of  a  promissory  note,  against 
several  obligors  in  the  same  bond,  against  trespassers,  severally, 
for  the  same  trespass.  In  these  mstances,  the  proceedings 
may  be  carried  on  to  judgment,  though  the  plaintiff  is  limited 
to  a  single  satisfaction.  It  will  be  observed,  that  in  the  cases 
which  I  have  enumerated,  the  cause  of  action  is  the  same,  that 
it  accrues  against  all,  at  the  same  time,  and  that  the  concurrent 
remedies  are  perfectly  consistent  and  compatible  with  each 
other,  and  this  distinguishes  them  from  the  present  case.  The 
plaintiff  here  might  have  considered  Bull  as  being  in  DoWs 
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custody,  or  not,  at  his  election.     The  right  of  election  has  been    ALBAOT, 
exercised,  by  the  suit  commenced,  and  the  judgment  recovered  ^JJJ^J^iJ^ 
against  Dtle.     Bullj  therefore,  in  judgment  of  law,  could  not      Robbibs 
be  considered  as  in  DoU^h  custody,  upon  the  plaintiff's  execu-     BmJi^^ 
tion  after  the  first  escape,  and  he,  of  course,  was  never  legally 
in  the  custody  of  DoIe^s  successors.     The  plaintiff  elected  to 
disaffirm  the  recaption  and  subsequent  imprisonment  of  JBu//; 
and  hence,  it  is  evident,  that  to  give  him  a  remedy  against  the 
present  sheriff,  is  inconsistent  and  incompatible  with  the  former 
remedy  actually  pursued  against  Dole.    This  point  goes  to  the 
merits  of  the  cause ;  and  being  of  opinion  that  the  plaintiff 
cannot  waive  the  election  which  he  has  once  made,  and,  <^ 
course,  that  he  can  never  recover  against  the  present  sheriff,  it 
is  unnecessary  to  consider  the  other  questions  submitted  in  the 
argument. 

Motion  denied 


*RoBBiNs  against  Bingham.  [  *  476  ] 

THIS  was  an  action  of  asmmpnt.  The  declaration  stated,  Where  A.gBT« 
that  the  defendant,  in  consideration  that  the  plaintiff,  at  the  to  a?of  |^ 
special  instance  and  request  of  the  defendant,  would  credit  one  to  the  amouot 
Hetnan  Dickenson,  goods,  &c.  to  the  amount  of  800  dollars,  ^JS^**"*to 
the  defendant  would  be  security  for  the  payment,  dLc,  and  c.,whodeiiver- 
averred  that  the' plaintiff  did  deliver  to  X^tcAreruon,  goods,  to  the  of'Sie  *g^>odg) 
vnlue  of  900  dollars,* d^c.  Plea,  non  assumpsit  At  the  last  and  Uie  n»idtt« 
Rtnssflaer  cifcuit,  by  agreement  of  both  parties,  the  cause  was  {[[^  ^y^o.  and 
referred  to  three  referees,  and  if  any  questions  of  law  should  u'®°?*^* 
arise  belbr«»  the  referees,  they  were  to  be  referred  to  one  of  the  in"®  m  \cUon 

judges  of  this  court.  broughl'  bj  c. 

The  parties,  afterwards,  agreed  that  the  evidence  submitted  um  whole,  it 
to  the  referees,  and  the  law  arising  thereon,  should  be  stated  j^"  held,  that 
in  the  form  of  a  case,  and  submitted  to  the  decision  of  this  siUe^on^'^ 
court,  and  that  judgment  should  be  entered  thereon,  accordinff  }?*  *?^  ^" 
to  the  opinion  of  the  court,  in  the  same  manner  as  if  theie  had  mch  a  let^r  oi' 
been  a  verdict  in  the  case.  credit  not  biuw 

assignaDle.  {a) 
ia)  Penover  r,  Watson,  16  Johns.  Rtp.  100. 
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ALBANY,        The  plaintiff  produced  before  the  referees,  a  letter  of  credit, 

^^^^iJ!^  from  the  defendant,  directed  to  the  plaintiff,  as  follows :  "  Fair- 

BoBBijis      Jieidf  October  2,  1804.     Sir,  if  you  will  credit  Heman  Dicken-' 

V-  $on  goods,  to  the  amount  of  800  dollars,  I  will  be  his  security, 

ufoHAM .     ^^^  j^^  ^j^^ij  p^y  y^^  according  to  the  contract.    Solomon  Bing- 

hanty  jun."  On  the  back  of  £e  letter  of  credit,  was  endorsed 
by  Dickensoriy  as  follows,  to  wit:  '' Received,  the  15th  and 
16th  October,  1804,  on  account  of  the  within  letter  of  credit, 
or  recommendation,  the  following  sums  of  money,  in  goods,  to 
wit,  of  John  Robbinsj  the  sum  of  293  dollars  and  22  cents ;  of 
Genham  Richards  and  Sons,  the  sum  of  237  dollars  and  62 
[•477]  cents;  and  of  Ruisel  and  Tracy  *fy  Co.  the  sum  of  55  dol- 
lars and  89  cents,  amounting  in  the  whole  to  586  dollars  and 
63  cents." 

It  appeared  that  the  goods  mentioned  as  received  from  the 
plaintiff,  were  delivered  by  his  clerk  to  Dickenson ,  and  not  hav- 
ing goods  which  suited,  to  the  full  amount  of  the  letter  of  credit, 
he  went  with  Dickenson  and  the  letter  of  credit  to  the  other 
persons,  and  offered  them  the  benefit  of  the  letter  of  credit  for 
the  residue,  saying,  that  the  defendant  was  a  good  man  for  the 
amount ;  that  the  other  persons  let  Dickenson  have  goods  to 
the  amount,  specified  in  the  endorsement,  and  which  were 
charged  to  Dickenson  in  their  books.  It  appeared  also,  that 
the  plaintiff  had  been  paid  for  the  amount  of  the  goods  deliv- 
ered by  him  to  Dickenson.  The  referees  reported  in  favor  of 
the  plaintiff  for  377  dollars  and  28  cents,  including  goods  de- 
livered by  Richards  and  Son,  and  Tracy  ^  Co.  as  endorsed  on 
the  letter  of  credit. 

Vcm  Vechten,  for  the  defendant,  moved  to  set  a^de  the 
report  of  the  referees. 

Foot,  contra. 

Per  Curiam.  The  interest  of  the  plaintiff,  in  the  letter  of 
credit,  was  not  an  assignable  interest ;  it  was  not  a  general  letter 
of  credit,  but  addressed  to  a  particular  person.  The  defendant 
was  responsible  to  the  plaintiff  only  for  the  goods  delivered  by 
him,  and  not  for  the  goods  delivered  by  others.  The  report 
of  the  referees  must  be  set  aside. 

Rule  granted. 
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ALBANY, 

August,  ISOflL 

,  Li  viif  asToir 

"Livingston  against  Bartles,  Manucaptor,  &c.        burJi^ 

A  MOTION  wa$  made  on  Ihe  p^t  of  the  defendant,  b$  bail  b.  became  laa 
of  WiUiam  Kersey^  for  le^va  to  surrender  his  principal,  and  that  Si^idin*!^, 
An  tofon^retur  be  eiiter^  on  the  bail-apiece.  isoo,  and  then 

The  defendant  stated  in  bis  affidavit,  that  he  resided  in  Stev^  ^^^y^. 
ien  county,  and  that  the  writ  in  the  original  cause  was  return-  made  no'  de- 
able  in  July  term,  1800,  and  that  a  short  tirae  thereafter  he  be-  ^^p^e^T^ 
came  bail,  and  the  b^il^piece  was  filed  in*  the  clerk's  office  at  default  was  en- 
Albany.  The  principal  then  resided  in  Steuben  county,  and  jS^eia"*  wm 
continued  to  reside  there,  until  December^  1803,  when  he  re-  docketed  until 
moved  into  Pennsylvania^  where  be  now  resides,  about  270  u^^jke^^ 
miles  from  his  former  residence  in  Steuben.  The  principal,  1803,  a.,  who 
for  some  time  before  hi^  removal,  was  confined  in  the  gaol  of  ^^  ^  J^ 
Steuben  county,  and  was  reputed  insolvent.  From  that  fact,  finedingaoi^and 
and  the  omission  of  the  plaintiff  to  charge  the  principal  in  exe-  TOiveSTremov' 
cution,  the  bail  supposed -that  the  plaintiff  had  abandoned  all  ed  into  Penn- 
expectation  of  obtaining  ^ny  part  of  his  judgment,  until  a  few  JSS'j^ainri^re! 
days  before  May  term  last,  when  a  writ  was  served  on  the  bail,  aided,  at  the 
feturnable  the  first  day  of  Jast  term.  The  defendant,  from  ig-  SaSTfronTsSc^ 
norance,  supposed  that  he  had  time,  until  this  term,  to  surrej^der  6en  county.  On 
bis  principal ;  he  went  twice  to  Bath^  to  obtain  advice  of  coun^  iMt,^!!* m  Ki* 
sel,  and  was  informed  he  must  surrender  the  principal,  and  that  was  arrested  on 
it  could  not  be  done  without  a  certified  *copy  of  the  bail- piece  ;  [  *  479  ] 
and  on  the  12th  of  jMay,  he  sent  to  Albany  for  a  copy  of  it.      It^i"^^  ^Bnt 

The  defendant  in  the  original  suit  stated,  by  affidavit,  that  dayofif<^term 
he  wap  sued  in  1800,  on  a  promissory  note,  and  the  present  JhJj'g^lJ^^JntiJ" 
defendant  became  special  bail  for  him  ;  that  he  made  no  de-  tiomhe  bail  had 
fence,  and  that  judgment  was  not  docketed  until  August,  1808  j  ?[  *!jIfS^f,uil 
that  the  bail  was  arrested  the  29th  of  March  last.  On  hearing  ulon  the  judgl 
of  it,  he  immediately  came  to  Steuben  county,  from  Pennsyt'  jJ^^^'Je^af 
vania^  and  arrived  on  the  9th  of  May,  in  order  to  surrenaer  ab^doned  all 
himself;  that  no  legaj  surrender  could  be  made,  for  want  of  a  ^^^rin"  Us 
certified  copy  of  the  bail-piepe ;  that  be,  thereupon,  went  to.  SeS!^*  xfe  bail 
the  city  of  New-  York,  aud  arrived  on  the  26th  of  May,  and  on  ^f^^  ^^^^ 
the  27th  of  May  offered  to  the  plaintiff's  attorney,  to  surrender  He  sent  to  au 
himself  immediately  to  the  sheriff  of  New-  York^  which  offer  the  ^^^'  ^  ^ 
attorney  refused  to  accept;  that  he  is  64.  years  old,  and  infirm ;  obtain  a^copj 
that  he  was  advised  to  applv  to  the  court,  and  has  come  to  The^^^^pIinctS 
Albc^jiy^  for  leave  to  surrender,  ^ind  arrived  here  the  31st  of  cametoS2n!kii 

der  to  be  sur 


bailrpiece,  and  he  did  not  obtain  a  copy  of  it  fVom  the  clerk  of  New-  Vprk^  in  wbwe  office  it  wz$  filed, 
vntil  ibe  3d  Jitly,  and  it  was  sent  by  taiail  to  the  bail,  in  Steuhm  couoty.  It  waa  held,  that  the  bail 
bavio^  bem  luHed  into  secunty  by  the.pl^fit}^;  aad  taken,  bgn  swpriae,  ha  ougbt*  under  <|p  cireuaMtancea 
of  the  case,  to  be  allowed  to  surrender  at  t)ys  term. 
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Al.BAlfT,  Peter  D.  BeeJcman  stated,  by  affidavit,  that  on  the  19th  cf 
^^^^*}^^  May,  he  received,  by  letter,  an  order  from  Steuben  coanty,  (or 
LiTixosToii    A  copy  of  the  bail-piece ;  that  he  made  search,  and  could  not 

.I;..  ^^^  ^^ '  '^^  ^"  ^^^  ^  ^^^y  '^^'  received  a  copy  of  it  from  the 
'*'*'  clerk's  office  in  New-Yorky  and  delivered  it  to  the  attorney  of 
the  defendant,  who  swore,  that  he  sent  it  by  mail  to  Steuhen 
county,  where  he  supposed  the  surrender  might  have  been 
made  in  season,  but  the  delay  must  have  been  owing  to  the 
miscarriage  of  the  letter,  enclosing  the  bail -piece. 

An  order  to  stay  proceedings  was  obtaincid  on  the  5^2d  day 
of  May  last,  which  was  served  on  the  plaintiff's  attorney,  the 
2d  of  Junej  who  hcul  previously  filed  a  declaration  in  this 
cause. 

[•480]  *KEHT,Ch.  J.,  delivered  the  opinion  of  the  court.    The  con- 

duct of  the  plaintiff  has  been  calculated  to  lull  the  ball  to  sleep, 
and  it  would  be  unjust  for  him  now  to  take  and  hold  the  bail 
by  surprise.  It  would  have  the  appearance  of  a  fraud  practis- 
ed upon  the  bail.  The  prominent  &cts  in  the  case  are  pecu- 
liar. The  principal  was  sued  in  1800,  upon  a  promissory  note, 
and  he  made  no  defence.  At  that  time,  and  for  some  years 
after,  he  resided  in  Steuben  county,  and  was  for  a  considerable 
time  in  gaol,  and  reputed  insolvent;  and  from  these  facts,  and 
the  omission  of  the  plaintiff  to  proceed  in  the  suit,  the  bail  sup- 
posed that  the  plaintiff  had  abandoned  all  expectation  of  re- 
covering his  debt ;  and  that  this  supposition  was  correct,  ap- 
pears from  the  fact,  that  the  plaintiff  did  not  docket  his  judg- 
ment, until  AugiLsty  1808,  and  not  until  long  after  the  princifMil 
had  removed  to  the  interior  of  Pennsylvania,  270  miles  from  his 
former  residence.  Under  these  circumstances,  the  bail  must 
have  been  completely  surprised,  when  he  was  arrested  a  few 
days  before  the  return  of  the  writ,  at  the  last  term,  and  as  all 
reasonable  diligence  has  since  been  used  by  the  bail  and  his 
principal  to  effect  a  surrender,  it  is  right  that  the  rule,  ex  gratia^ 
should  be  extended  beyond  eight  days  after  the  return  of  the 
writ.  I  place  our  interference  in  favor  of  the  bail,  upon  the 
ground,  that  the  plaintiff  has  himself  prevented  a  surrender 
long  ago,  by  throwing  the  bail  off  his  guard ;  and  he  ought  not, 
and  shall  not  now  be  permitted  to  avail  himself  of  his  own  gross 
negligence  or  fraudulent  contrivance,  in  order  to  fix  the  bail, 
the  case  of -4y/c«  V.  Hartford  and  Richards,  {2BI  Rep,  1317.) 
and  which  is  mentioned  by  Lord  Commissioner  Wiban,  in  the 
case  ex  parte  Wright,  (2  Ves.  jun.  9.)  is  very  much  to  our 
present  purpose.  In  that  case,  a  defendant  was  sued,  and  bail 
put  in  before  bankruptcv.  Afterwards,  the  defendant  became 
a  bankrupt,  and  the  debt  was  proved,  and  the  creditor  acted 

[*481]       ♦under  the  commission.    The  oail  omitted  to  surrender  the 

principal,  because,  as  the  creditor  was  proceeding  in  another 

%i^ay,  they  thought  they  had  no  occasion  to  look  after  him,  and 

then  the  principal  ran  away.    When  the  creditor,  afterwards, 
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proceeded  to  charge  the  bail,  the  Court  of  C.  B.  would  not  ALBANY, 

allow  the  plaintiflfto  proceed,  because  he  had  lulled  the  bail  August,  im. 

asleep.     The  bail  do  not  ask  so  much  in  the  present  case.    The  ^^"^^u^^^ 

principal  is  here  ready  to  be  surrendered^  and  so  he  has  been,  ▼• 

since  nearly  the  close  of  the  last  term ;  and  the  bail  only  ask  ^^"*^'®'* 

for  leave  to  surrender.  « 

Rule  granted,  on  payment  of  costs 
of  the  suit  on  recognizance. 


Minor  against  Garrison  and  Baker. 

fF.  WOOD  J  for  the  defendants,  moved  to  change  the  vtnut  on  a  motjoato 
from  Albany  to  the  county  of  Cayuga,  He  read  an  affidavit,  <^>»ns»  **»  ««- 
stating  that  the  cause  of  action  arose  in  the  county  of  Cayuga^  of  materiaJwit. 
and  was  founded  on  a  special  contract ;  that  they  had  a  good  n«»M8  rcadmj 
and  substantial  defence,  and  that "  all  their  witnesses,  of  which  ly^thedefendaat 
they  had  several,"  resided  in  the  county  of  Cayuga.  JJS*"*  ^\J^^ 

«  the     witnesses, 

Sedgvnckf  contra,  read  the  affidavit  of  the  plaintiff,  that  he  o"»«^w«»  ^ 
had  "a  material  witness  in  the  cause,  who  resided  in  the  tend  that  be  hat 
county  of  Albany.^ 


Per  Curiam.  The  defendants,  in  their  affidavit,  do  not  men- 
tion the  number  of  their  witnesses,  nor  whether  they  are  mate- 
rial. The  court  cannot  intend  more  than  *onc;  and-  the  [*488] 
plaintiff  swears  that  he  has  also  a  material  witness  residing  in 
Albany.  There  is  no  preponderance  in  favor  of  the  defend- 
ants, to  induce  the  court  to  change  the  venue.  They  ought  to 
have  stated  the  number  of  witnesses,  to  enable  the  court  to 
judge  of  the  expediency  of  granting  the  motion. 

Motion  denied,  (b) 

(a)  S  R/fv.  Stat.  409. 

(b)  The  statute  (2  Ret.  Stat.  p.  409.  f .  1  &  13.)  proTides,  that  all  lasnea  of  fkct 
joined  in  the  Sopreme  Court,  or  joined  in  the  Cottrt  of  Chancery,  or  in  anjau^ 
rogate's  court,  and  sent  to  the  Supreme  Court  for  trial,  ahaft  be  tried  m  the 
proper  county  as  follows : — 

1.  Actions  for  the  recovery  of  any  real  estate,  or  for  the  recoTery  of  poamt 
aion  of  real  estate,  actions  for  trespass  on  land,  and  actions  for  trespass  on  th« 
case  for  injuries  to  real  estate,  shall  he  tried  in  tfie  county  where  the  subject  of 
the  action  shall  be  situated. 

2.  Actions  of  trespass  for  injuries  to  the  peivon,  and  actions  on  the  ease  Ibr 
injuries  to  the  person  or  personal  property,  shall  be  tried  in  the  county  where 
the  cause  of  action  arose. 

3.  All  actions  of  slander,  for  libels,  and  all  other  actions  for  wronffs,  and  upon 
contracts,  shall  be  tried  in  the  county  where  the  Tenue  shall  be  laid,  unless  the 
court  shall  deem  it  necessary  for  the  convenience  of  parties  and  their  witnesses, 
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ALBANY,     or  &r  tlM  piirpo««  of  a  fiur  sad  iropaftiil  trid,  to  order  soeh  ufoes  to  be  tritd 
AagoMi,  1809.    in  lome  other  county,  in  which  case  the  same  shall  be  tried  in  the  conntj  m 
deaiffoated.    And  the  court  aball  hare  power  to  change  the  reniie  in  any  of 
the  actiona  specified  in  this  section,  (s.  9.)  when  it  shall  appear  that  a  fiui  and  im 
partial  trial  cannot  be  had  in  the  coaatjf  in  which  such  venue  ia  laid. 

The  court  no  longer  adhere  to  the  distinction  formerly  made  between  actions 
«B  tofUtmeht  and  actions  ax da^icto,  (see  Ditrysa  r.  Orcstt,  9  Jokms.  949.)  bathata 
ordered  {Oct.  term,  1627,  RuU  1.  7  Cow.  Rep.  763.)  «  thai,  inall  transitory  actions^ 
motions  to  change  the  Tenue  shall  be  determined  according  to  the  conrenience 
of  the  witnesses,  without  any  distinction  between  actions  ex  cpafracte  and 
«x  d«itc«9.*'  See  alfo  Boot  T.  HmM  etoL  A  Caw.  Rep.  403.  The  venue  will  ba 
changed  when  the  circuit  judge  or  the  district,  in  which  the  counter  in  which 
the  venue  is  laid  is  situated,  has  been  counsel  for  the  plaintiff,  previoos  to  his 
appointment  as  judge.  Vtaa  Rentselaer  v.  DougUue,  i  IVend.  Rep.  290.  But 
that  a  strong  excitement  prevails  in  the  county  to  which^  application  is 
made  to  chuige  the  venue,  on  the  subject  matter  of  the  suit,  is  no  ground 
for  refusing  to  change  the  venue  on  the  ordinary  affidavit.  Bowman  v.  £^,  S 
Wend.  Rep,  250.  Where  a  defendant  applies  to  chan^  the  venue  in  a  cause, 
after  the  same  has  been  noticed  for  trial  at  the  circuit  in  the  county  where  the 
venue  was  laid  by  the  plaintiff,  and  the  trial  put  off  on  the  application  of  the 
defendant,  the  motion  will  be  granted  on  payment  of  the  costo  of  the  circuit, 
and  of  resisting  the  motion,  and  on  the  defendant's  stipulating  to  take  abort  no- 
tice of  trial.     Carpenter  v.  WatMome^  5  Wend.  Rep.  102. 


Thomas  against  Rumsey. 

WbeBa»'5«^  /.  RUSSELL,  for  the  plaintifT,  moved  for  a  special  jury  in 
inM^iTifbeied  ^^^^  cause.  He  read  an  affidavit,  that  the  suit  was  brought 
ur<»pect to hu  against  the  defendant,  " for  publishing  a  false  and  scandalous 
a  ipeeUij"  jonf  ^^bel,  of  and  concerning  the  plaintiff's  official  condi^ct^  as  a 
may  be  award,  representative  in  the  Con^rress  of  the  United  Siates^^* 


[•483] 


representative 
Footf  contra. 


Con^( 


Per  Curiam.  It  is  not  necessary  that  the  plaintiff  should  be 
an  officer,  in  the  strict  sense  of  the  word.  The  act  authorizes 
the  court  to  direct  a  special  iory,  in  coses  which  they  may 
deem  intricate  and  important.  We  consider,  that  where  a  per- 
son Isolds  a  place  of  nigh  public  trust  and  confidence,  and  is 
libeled  in  relation  to  his  official  capacity,  it  is  a  case  of  such 
importance,  as  the  public  have  a  deep  interest  in  the  character 
Qi  its  officers  and  magistrates,  that  we  will  grant  a  struck  jury. 
It  is  on  this  principle,  that  the  court  have  granted  special  jurieS| 
in  actions  where  public  officers  were  libded.  If  the  applica- 
tion was  now  to  be  made  for  the  first  time,  we  •might,  perhaps, 
be  induced  to  refuse  it  in  cases  of  libel ;  but  the  rule  is  set- 
tled, and  this  case  comes  within  the  principle  of  former  decis- 
iono.    We  are  of  opinion,  that  tbe  motion  ought  to  be  granted. 

Rule  granted. 
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ALBANY, 

Au|[ust,  1809. 


Jackson,  ex  dent.  Starr  biid  Wife,  against  Richmond. 

VANB  VtttlN^  for  tlie  plaihti^,  moved  to  amend  the  deck-  in  ejectnw  ot, 
ration  in  this  cause,  by  inserting  a  demise  from  Elisha  Jenkins  has'nrclaim  or 
and  several  other's,  who,  he  stated,  in  an  affidavit,  were  neces-  any  subsisting 
sary  lessors,  in  order  to  support  the  plaintiff's  title,  as  had  been  SljJiS^<£u«n", 
discovered  since  ihe  coramencenlent  of  the  present  suit.  He  ^u  not  be 
cited  2  Caines,  260,  261.  ^iS^I  L^ 

(«) 

E.  WiUiams^  contra,  read  an  affidavit,  stating  that  he  had 
never  understood,  that  the  persons  whom  the  plaintiff  wiflhed 
to  be  made  lessors,  claimed  any  estate  or  interest  in  the  premises 
in  question  ;  that  the  present  lessor  claims  the  premises  in 
question,  in  right  of  his  wife,  the  only  child  and  heir  at  law  of 
her  father,  and  against  EUsha  Jenkins  and  the  others,  named 
in  the  affidavit  on  the  part  of  the  plaintiff. 

Per  Curiam.  The  general  rule  is,  that  a  person  ought  not 
to  be  made  lessor,  who  has  no  claim  or  pretension  to  a  sub- 
sisting title  or  interest  in  the  premises.  If  any  person,  who 
may  have  once  had  a  title,  is  to  be  made  lessor,  the  burthen  of 
deducing  a  title  from  him,  is  taken  from  the  plaintiff,  and  thrown 
on  the  tenant,  which  *would  be  unreasonable.  Potior  est  conr  [  ♦  484 
ditio  possidentis.  If  there  is  a  case  that  ought  to  be  excepted 
from  the  general  rule,  it  ought  to  be  clearly  and  specially  stated 
to  the  court     The  motion  must  be  denied. 

Rule  refused. 

(a)  See  JaeJtMom  r.  Belcver.  10  Johnt.  Rep,  368.    ISembtr  ▼.  Jaekum^  Wend.  Ren, 
48.    Jackson  y,  Murray f  I' Cow.  Rep.  156,    Jackson  r.  Abky,  6  Cow,  Rep.  39.    Jack 
«M  V.  Jf*mU,  t  Cow.  Rq^  002.    1  Cow.  Rep,  Ifi9. 


i^ 


Kgtcham  and  Blake  gainst  Clark* 

IN  ERROR,  from  the  Common  Pleas  of  Ulster,  .e^S^S  ill 

The  writ  of  error  in  this  cause  was  returnable  on  tfie  first  sjjpied  over  a) 

day  of  the  present  term.     Sudam,  attorney  for  the  defendant  ^  ^^^^  ^ 

in  error,  now  moved,  that  ftll  proceedings  on  the  part  of  the  ui    creditor, 

and  a  indpnuDt 
wai   wcovend 
b  his  name,  in  the  Coort  of  Common  Pleas,  on  which  a  writ  of  error  was  broucfat.  the  m^^Mca^  fin 
vriMse  benefit  the  suit  was  prosecuted,  were  ordered  to  give  security  for  the  costs,  {b) 

{b)BeeJVarin£y.Baret,tCow.Rep.4/60.    Norton  r.  Rich,  ftO  Johns.  Rep.  41» 
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[•485] 


plaintiff  in  error  be  stayed,  until  security  for  the  costs  shall  be 
filed.  lie  read  an  affidavit,  stating  that,  at  the  trial  before  the 
court  below,  the  demand  of  the  plaintifis  was  reduced  by  a 
set-off  of  the  defendant,  below  the  sum  of  25  dollars,  and  a 
verdict  found,  on  which  judgment  was  entered ;  that  the  plain- 
tiffs, having  become  insolvent,  had  assigned  all  their  property 
to  /.  and  &.  Kttckamy  to  pay  a  debt  due  to  them,  and  after- 
wards to  the  other  creditors  of  the  plaintiffs,  for  whose  benefit 
the  present  suit  was  commenced ;  that  the  present  plaintiffs 
are  insolvent,  and  unable  to  pay  the  costs  of  the  suit,  should 
the  judgment  below  be  affirmed ;  and  that  the  present  suit  is 
brought  at  the  instance  of  their  assignees,  and  without  their 
knowledge. 

JlcwkinSf  contra. 

^Per  Curiam.  It  is  just  that  the  assignees  should  be  respon- 
sible for  the  costs.  The  case  of  fVebb  v.  Ward  and  another  (7 
Term  Rep,  296.)  is  in  point.  Security  must  be  given  in  the 
sum  of  100  dollars. 

Motion  granted. 


Rogers  against  Rogers. 


Where  •&  nc 

iiiam  danse,  in 
asnanpsit,  was 
inserted  in  aco- 
fia$  ad  rttpon- 
dendumfBndlhB 
plaintiff  after- 
wards declared 
in  mccaunt,  the 
proeeedlDgs 
were  ordered  to 
be  set  aside  for 
irregularity,  la) 
Where  the  de« 
fendant  is  held 
to  bail  bj  an  ae 
<<urm  elanse,  on 
a  eapioMf  the 
plaint!  ffisbound 
to  pursae  the  na- 
ture of  the  ac- 
tion so  staled  in 
the  writ. 


THE  defendant  in  this  cause  was  arrested  on  a  capias  ad 
respondendum,  containing  an  ac  etiam  clause,  upon  promises, 
for  500  dollars,  returnable  at  the  last  term,  and  special  bail 
was  put  in  and  perfected^  in  conformity  to  the  writ.  The 
plaintiff,  afterwards,  declared  against  the  defendant  in  an  ac- 
tion of  account,  and  a  rule  to  plead  was  entered  thereon. 

A  motion  was  now  made,  in  behalf  of  the  defendant,  to  set 
aside  the  proceedings  for  irregularity. 

Per  Curiam.  When  the  defendant  is  held  to  bail  on  a  ca- 
pias^ (which  presupposes  an  original  bill,)  by  an  ac  etiam  clause, 
the  plaintiff  is  bound  to  pursue  it,  and  declare  accordingly.  If 
the  plaintiff,  in  such  case,  in  his  declaration,  varies  the  nature 


(a)  Dur/ee  v.  Heemstreet,  1  iVend.  Rep.  305.     Rootevelt  v.  Souiden,  16  Jt^hu.  Bep 
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of  the  action,  it  is  an  irregularity,  of  which  the  defendant  roar     albap^ 
take  advantage,  on  motion.     An  exonerctur  has  often,  in  such    A"«"»*»  '^-  • 
cases,  been  ordered  to  be  entered  on  the  bail-piece.     Relief,      Bksnet 
on  motion,  seems  only  to  be  denied,  when  such  variance  exists 
between  the  declaration  and  the  original  writ,  where  the  suit  is 
commenced  by  original.  (Cotup.  455. 5  Term  Rep.  402.  7  Term 
Rep.  80.  6  Term  Rep.  364.  2  mh.  *394.  1  Tidd's  Prac.  404.)       [*4861 
The  defendant  here  asks  generally  to  have  the  proceedings 
set  aside  for  irregularity,  and  as  the  rule  to  plead  upon  the  dec- 
laration filed  was  irregular,  it  must  be  set  aside  with  costs. 

Motion  granted,  (a) 

(a)  "  Upon  common  procesa,  by  bill  in  the  king's  bench,  or  upon  a  capias  or 
original,  ^uare  clausvmJregU  in  the  common  pleas,  the  plaintiff  may  declare  m 
Any  cause  of  action  whatever,  though  the  writ  in  each  case  is  in  trespass.  But  in 
bailable  actions,  the  declaration  must  correspond  with  the  cause  ana  the/omt  of 
action  in  the  affidavit,  and  the  ac  etiam  part  of  the  latitat,  or  other  process,  for 
otherwise  the  defendant  will  be  dischai^d  out  of  custody,  on  filing  common 
bail ;  but  this  will  be  the  only  consequence,  for  the  court  will  not  in  such  case 
set  aside  the  proceedings  for  irregularity."  1  ChUty  Plead,  254.  where  the  cases 
above  referred  to,  in  the  opinion  of  the  court,  are  cited. 


Bennet  against  Fuller. 

A  MOTION  was  made  in  behalf  of  the  defendant,  to  set  n  teems,  that 
aside  the  proceedings  in  this  cause,  for  irregularity,  on  an  afR-  ?  ^i^St  "^ 
davit,  that  the  defendant  was  never  arrested.  The  pldntiffwas  senra^s'c^ 
a  deputy  of  thQ  sheriff  of  the  county  of  Delaware.  In  his  affi-  JJ^"*^  ^^2,2^ 
davit,  he  swore  that  he  did  arrest  the  defendant,  and  explain-  Cow,'Rep.  496. 
ed  to  him  the  nature  of  the  writ ;  that  he  served  the  writ  him-  j^JJ'^  ^^ 
self,  as  a  deputy-sheriff,  but  did  not  require  any  bail.  Rep.ixxt.)  But 

An  interlocutory  judgment,  for  want  of  plea,  was  entered  for  ^[[52^'**  *^ 
the  plaintiff,  and  a  writ  of  inquiry  of  damages  executed.  der  a  misioka 

as  to  the  arrest, 

Per  Curiam.    The  question  is,  whether  there  has  been  a  aside  a  duTauit 
egal  service  of  this  writ.  It  appears,  from  some  of  the  cases,  J^T**?"*'^ 
(Cro.  Car.  416.  19  Fiwer,  443.  note.  Moorey  547.)  to  be  a  an  adfbvit? 
aoubtful  question,  whether  a  sheriff  can  legally  serve  a  writ  "^*^ 
where  he  is  the  plaintiff.     In  the  present  case,  the  writ  was 
served  by  a  deputy.     No  bail  was  required,  and  the  sheriff  re- 
turned the  writ,  and  is  responsible.     As  the  practice  of  de- 
puting the  plaintiff  to  serve  his  own  writ  has  been  of  long  dura- 
tion, we  think  it  would  be  going  too  far  to  say,  that  the  plain- 
tiff cannot,  in  any  cause,  serve  a  writ  in  his  own  favor.  A  *dec-       [•iST  ] 
.aration  in  ejectment  is  always  served  by  the  party ;  and  where 
the  writ  is  served  without  exacting  bail,  there  can  be  nooppres- 
8ion>  and  it  is  analogous  to  the  service  of  a  declaration  in 
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ALBANTy     ejectment.    As  the  defendant,  however,  appears  to  have  beea 
August,  1809.  mistaken  as  to  the  senrice,  and  swears  to  merits,  he  ought  to 
^"^^Daju^^  *>®  let  in  to  plead,  on  payment  of  costs.    (Vide  Dcnenpart  t. 
_  V.  JFVrrM,  6  Johns.  Rep.  131. 

Vak  Nfiss,  J.y  dissented. 

Rule  granted. 


Dana  against  Tucker. 


J 


©r'ufLft!*''**^**  THIS  was  an  action  for  a  breach  of  promise  of  marriage^ 
be  rcceiv^"to  tried  at  the  last  Madison  circuit,  when  the  jury  found  a  verdict 
SIT" vcidfcr-  ^^^  ^^  plaintiff,  for  439  dollars  and  68  cents. 

but   tbe^    may 

McuWa^^the      ^^'^  "^^  moved  to  set  aside  the  verdict,  for  the  misbeha- 

Jurors,   or    ia  vjor  of  the  jurv.     He  read  the  affidavit  of  the  constable,  who 

•ijP^of  their  ^^s  swom  to  attend  the  jury,  while  they  retired  to  deliberate 

on  their  verdict,  who  stated,  that  the  jurors  agreed,  that  each 

of  them  should  mark  down  such  sum  as  he  thought  fit  to  find, 

and  the  sum  total  being  divided  by  twelve,  the  quotient  should 

be  the  verdict ;  and  that  the  verdict  was  so  ascertained. 

Similar  affidavits  of  two  of  the  jurors  were  also  read. 

N.  WiUianUy  contra,  read  the  affidavits  of  two  other  jurors, 
stating,  that  the  jury,  after  some  deliberation,  unanimously 
I  •488]  a^ecd  to  find  a  verdxt  for  the  plaintiff;  *that  each  juror  then 
privately  marked  the  sum  he  was  inclined  to  give ;  eight  of 
them  marked  500  dollars,  one  600  dollars,  and  one  50  dollars. 
The  sums  so  marked  were  added  together,  and  the  amount 
divided  by  twelve,  and  the  sum  produced  by  the  division^  they, 
aflerwards,  agreed  should  be  their  verdict.  Afler  the  verdict 
was  delivered  in  court,  in  the  usual  form,  the  jury  were  polled, 
and  each  of  the  jurors,  on  being  asked  whedier  he  agreed  to 
the  verdict,  declared  his  assent 

Gold  objected,  that  these  affidavits  of  the  jurors  could  not 
be  read.  He  cited  the  case  of  Owen  and  another  v.  fVarbur-t 
ton,  (1  Bos.  ^  Pull.  N.  S.  326.) 

Williami  observed,  that  in  the  case  of  Smith  v.  Cheeihamf 
(3  Cainesy  57.)  tlw  court  allowed  the  affidavits  of  jhrors  to  be 
read ;  al\d  that  it  would  be  unreasonable  and  unjust,  to  permit 
the  solefnn  verdict  of  a  jury  to  be  set  aside  on  the  affidavit  of 
an  officer  as  to  their  misconduct,  without  allowing  the  jurors  to 
be  heard  in  defence  of  their  verdict.  In  the  case  of  JLatorente 
V.  Boswellf  (Sayerj  100.)  where  seven  of  the  jurors  voted  for 
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the  verdict,  and  the  other  five  made  no  objection,  when  the 
verdict  was  given^  the  court  refused  to  set  it  aside. 

Per  Curiam,  The  better  opinion  is,  and  such  is  the  rule 
adopted  by  the  court,  that  the  affidavits  of  jurors  are  not  to 
be  received  to  impeach  a  verdict ;  but  they  may  be  admitted 
in  exculpation  of  the  jurors,  and  in  support  of  their  verdict. 
Rejecting  the  affidavits  of  the  two  jurors  against  the  verdict, 
there  is  the  affidavit  of  two  other  jurors  in  favor  of  the  verdict, 
which  must  outweigh  that  of  the  constable.  If  the  jurors  pre- 
viously agree  to  a  particular  mode  of  arriving  at  a  verdict,  and 
to  abide  by  the  contingent  result  at  all  events,  without  reserv- 
ing to  themselves  the  liberty  of  dissenting,  such  a  *proceeding 
would  be  improper ;  but  if  the  means  is  adopted  merely  for 
the  sake  of  arriving  at  a  reasonable  measure  of  damages,  with- 
out binding  the  jurors  by  the  result,  it  is  no  objection  to  the 
verdict.  Such  appears  to  have  been  the  case  here;  and 
after  the  result  of  the  division  was  known,  they  individually  as- 
sented to  the  sum  as  their  verdict.  The  motion  must  be  de- 
nied. 


ALBANY, 
August,  1809. 


[•489] 


Rule  refused. 


^•m^ 


Jackson,   ex    dem.   Mentz    and   Mentz,   against 

Stiles. 


HAMILTON  moved  that  the  default  entered  in  this 
cause  should  be  set  aside,  and  O^Neal,  the  tenant  in  posses- 
sion, be  admitted  as  defendant  in  the  place  of  the  casual 
ejector. 

The  declaration  in  thi^  cause,  with  the  notice,  was  served 
on  O'Ntal  the  Wednesday  preceding  the  last  May  term,  who, 
during  the  same  Week,  employed  an  attorney  to  defehd  the 
cause.  On  the  2d  JuJy  last,  the  attorney  of  O'Neal  seht  to 
the  attorney  of  the  plaintiff*,  a  notice  of  his  being  employed  to 
defend  the  suit,  and,  at  the  same  time,  during  the  same  month, 
sent  copies  of  the  consent  rule  and  plea,  which  were  not 
received  until  after  a  default  was  entered,  and  were,  therefore, 
refused. 

The  Attorney  of  O'Neal,  in  his  affidavit,  stated  that  he  did 
not  obtain  the  declaration  which  had  been  served,  until  some 
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aiit  swears  to 
merits,  and  no 
trial  has  been 
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dofault  wiil  bo 
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in  the  tenant  to 
defend  his  poa- 
saMkion. 
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ALBANY,    time  in  Juli/y  and  that,  by  the  next  post,  be  sent  the  consent 

A^^^^^J^^  rules  and  plea  to  tlie  plaintiff's  attorney,  who  lives  fifty  miles 

Thomas      frooi  him,  and  that  until  he  saw  the  declaration,  he  did  not 

^'  know  who  the  fictitious  parties  *were ;  and  that  he  was  not  in- 

EOfwxLL.    ijj^^gj  mji^jl  jjjg  g^jj  jiugust^  that  the  default  had  been  entered, 

when  he  offered  to  pay  all  the  costs,  if  the  plaintiff's  attorney 
would  waive  the  default,  and  accept  a  plea,  which  he  refused 
to  do.  The  tenant  also  swore  that  he  bad  a  good  and  sub- 
stantial defence  on  the  merits. 

Hawkins^  contra,  cited  CoL  Cases^  90*  1  Caines^  155.  3 
Cainesj  107. 

Per  Curiam.  The  excuse  given  by  the  attorney  of  the 
defendant,  for  not  entering  into  the  consent  rule  in  season,  is 
frivolous  and  inadmissible.  But  here  the  tenant  swears  to 
merits ;  and  as  no  trial  has  been  lost,  we  will  not  let  the  pos- 
session be  changed,  in  an  action  of  ejectment,  without  an 
opportunity  to  the  tenant  to  defend  it.  It  was  said,  in  the 
case  of  Jacksoriy  ex  dem,  Rosekrans,  v.  Stiles ^  (1  Caines^  503.) 
that  the  court  would  set  aside  a  default,  to  protect  the  posses- 
sion of  the  tenant,  in  an  action  of  ejectment,  when  they  would 
not  do  it  in  any  other  action.  We,  therefore,  grant  the  motion, 
on  payment  of  costs,  and  on  the  tenant's  entering  into  the  con- 
sent rule,  and  pleading  within  10  days,  so  that  the  cause  may 
be  tried  at  the  ensuing  circuit  in  Ulster. 

Rule  granted. 


[  •  491  ]  *Thomas  against  Croswell. 

A  special  Jury  /.  RUSSELL^  for  the  plaintiff,  moved  for  a  special  jury  in 
iriranted***in  u  ^^^^  causc.  He  read  an  affidavit,  stating  that  the  action  is 
acUon  'for  a  brought  against  the  defendant,  for  publishing  a  false  and 
pe«on*wEo*  is  scaudalous  libel,  of  and  concerning  the  plaintiff;  being  one  of 
a  public  officer,  the  representatives  of  the  state  of  JVetr-  York,  in  the  Congress 
Xtc.'t  "hfi  of  ^he  United  States,  and  a  major-general  in  the  mUitia  of  die 

c^ciii/ conduct  state. 

Foot,  contra. 

Per  Curiam,  In  the  cases  of  Spencer  v.  Sampson,  and  Foot 
V.  Croswell,  (1  Coitus,  498.)  Livingston  v.  Cheetham,{l  Johns. 
Rep.  61.)  and  Van  Vechten  v.  Hopkins,  (3  Johns.  Rep.  373.) 

(a)  See  ante,  ThomaM  v.  Sumtty,  4X0L 
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the  rule  was  settled,  that  unless  it  appears,  that  the  plaintiflT    Albany, 
was  libeled  for  his  official  conduct,  in  some  important  public   Aujusi^^im 
trust,  we  will  not  grant  a  special  jury.     In  the  present  cafe,      wortbt 
though  the  plaintiff  was,  at  the  time,  a  representative  in  Con-     ^   ^• 
gress,  and  major-general  of  the  militia  of  the  state,  yet  it  does 
not  appear  that  he  was  libeled  for  any  conduct  in  either  of 
tiiose  official  characters. 

The  motion  must,  therefore,  be  denied. 

Rule  refused,  (a) 

(a)  Vide  Genet  t.  MilckdL,  ante,  186. 


•  ^Worthy  against  Gilbert.  [•492] 

N.  WILLIAMS,  for  the  defendant,  moved  to  change  the  vvhcr©  the 
venue  in  this  cause,  from  the  county  of  Albany  to  the  county  of  £![**}?  bearaii 
(hieida.  He  read  an  affidavit  of  the  defendant,  that  the  cause  ^  expenses  of 
of  action  arose  in  the  county  of  Oneida,  etc.,  that  he  had  a  fe'ISSJ?,  v^I 
good  and  substantial  defence  on  the  merits,  and  that  all  his  nesses  lo  tu 
witnesses  resided  in  the  county  of  Oneida^  tto"^^!iem!«**b 

laid,  the  molion 

Gold,  contra,  objected  that  the  affidavit  was  too  vague ;  that  J^**"  m  J£h 
it  ought  to  mention  the  number  of  witnesses.     The  defendant  nied.  On  a  mo- 
swears  that  all  his  witnesses  reside  in  the  county  of  Oneida;  ^  ^^So 
but  non  constat,  that  he  has  ^ne  material  witness  in  that  county,  eosts  araafiow- 
Further,  the  defendant  swears  that  he  has  a  good  defence,  but  ^.^a)  ^ 
not  as  he  is  advised  by  counsel.     He  offered  to  bear  all  the 
expenses  of  producing  the  defendant's  witnesses  at  the  trial  in 
Albany, 

Per  Curiam,  On  the  stipulation  of  the  plaintiff's  attorney, 
to  pay  all  the  expenses  of  bringing  the  defendant's  witnesses  to 
Albany,  we  deny  the  motion  to  change  the  venue.  From  the 
general  terms  of  the  affidavit,  we  cannot  infer  that  the  defend- 
ant has  more  than  one  witness,  residing  in  Oneida  county; 
but  it  does  not  appear  that  the  plaintiff  has  any  witness  in 
Albany.  If  the  party  himself  will  undertake  to  swear  that  he 
has  a  good  defence  on  the  merits,  it  is  sufficient  on  a  motion 
to  change  the  venue, 

^  Oold  asked  for  costs,  for  opposing  the  motion,  as  it  had 
been  denied ;  but  the  court  said,  that  on  a  motion  to  change 
the  venue,  no  costs  were  to  be  allowed  on  either  side. 

Motion  denied. 

{a)  Harrowtr  ▼.  Belts,  2  Cow.  Rep.  496.    Bwid  ?.  Malbum,  1  Cow.  Rep.  47.    Set 
BwMTtwaiU  V.  Hoage,  16  Jcluu,  Rep.  49f. 
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ALBANY, 

Angnst,  1809. 

Jacksoh 

▼. 


*Jackson,  exdem.  Cantine  and  others,  against  Stiles, 

(George  Clark,  tenant.) 

Jackson,  ex  dem.  Cantine  and  others,  against  Stiles, 

(BuEL,  tenant.) 

Jackson,  ex    dem.  Van    Gorden,   against    Stiles, 

(HoLLENBECK,  tenant) 

^^^th"****  SCOTTy  for  the  defendants,  moved  to  set  aside  the  defaults 
After  a  judr-  entered  in  these  three  causes,  and  that  George  Clark  be  admit- 
"*"iM^he^cM^  ^^  ^^  defend  the  two  last  causes,  as  landlord ;  and  further,  that 
ofT  ejector,^  in  all  the  causcs  be  removed  into  the  Circuit  Court  of  the  VnLed 
KdiSdlia  *bS  *S'ta^«*>  ^o  he  held  in  the  district  of  Neto- York.  . 
letin.to  iu>pear  It  appeared  from  the  petition  and  affidavit  of  Clarke  that  he 
yilSsMdS?  ^^  *  JBritish  subject,  and  not  a  citizen  of  the  United  States ; 
he  it,  lit  ihe  time  and  that  he  was  the  landlord  of  the  premises  in  question,  which 
^^to  dd-end  b  ^^^  .ahove  the  value  of  500  dollars ;  and  that  he  had  been  m 
•eason  to  peU-  the  actual  receipt  of  the  rents  and  profits. 
mwai^'of*  h^  ^^^  declaration  in  ejectment  in  the  first  cause,  was  served 
cause  into  the  on  the  ISth  May  last,  at  CatskiUy  in  the  county  of  Oreen;  and 
ImLi  **»Jm  ^"  ^^^  same  day,  Clark  received  notice  of  the  service  of  the 
Where  actions  declaration,  on  the  tenant,  in  the  third  cause ;  and  on  the  3d 
liter  ^r'uidr-  ^^*g^U  ^^  informed  of  the  service  of  the  declaration  on  the 
mentafaittsttlS  tenant,  in  the  second  cause.  It  di(i  not  appear  on  what  day 
f""**  Ji!!*^  the  declarations,  in  the  two  last  causes,  were  actually  served, 
into  the  Circuit  but  it  was  prior  to  the  2(1  Monday  of  May,  as  the  notice  was 
^ihSud  %tJ^  ^^  appear  on  that  day.  The  premises  in  question  are  situated 
this  court  wilt  in  Cotskitt,    The  de&ults,  in  all  the  causes,  were  entered  on 

Jm^in2i***on  ^^^  ^^^^  ^^H  ^*^^»  ^^^  "^'^^  ^^^  ^^^^  judgment  entered  on  the 
such  judgment  11th  AugusU    The  judgment  rolls  were  signed  and  filed,  on 

the  court. 

r  *  494  ]  *  Van  Buren  and  Footy  contra.    The  notice  of  this  applica- 

tion  was  served  on  Thursday  evening,  at  10  o'clock. 

Per  Curiam.    That  was  sufficient  notice. 

Van  Buren  and  Foot.  The  two  last  causes  are  not  within 
the  act  of  the  United  States^  (1  Sess.  1  Cong.  c.  20.  s.  12.  vol. 
1.  p.  56.)  which  speaks  only  of  suits  against  aliens.  These 
suits  are  against  citizens,  not  aliens.  (Aark  may,  perhaps,  be 
interested;  but  the  nature  of  the  tenancy  is  not  stated,  and  it 
may  be  that  the  defendants  are  tenants  for  life.  If  so,  they 
ire  parties  in  interest. 

In  the  first  cause,  the  affidavit  is  entitled  in  the  cause  of 
Jackson^  ex.  dem,  Caniirie  and  others  v.  John  StiUs.  The  name 
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of  Clark  does  not  appear.  There  is,  therefore,  no  siiit  com- 
naenced  against  him. 

Aj[ain,  the  application  comes  too  late,  after  the  judgment 
has  been  perfected. 

The  laws  pf  the  IJnited  Siatetf  also,  d^^^^^  that  the  4^end- 
fnt  shall,  at  the  time  of  entering  his  appearance  in  the  state 
Qourt,  file  bis  petition  fpr  the  removal  of  the  causfi. 

Ihnry^  in  reply.  It  \|ras  o^e  object  of  the  third  article  in  the 
constitfitioo  of  the  Ur^Ued  States,  and  the  intention  of  Congress, 
in  th^  judicianr  act,  to  give  to  aliens  a  choice  between  the 
courts  of  the  United  States  and  thje  state  courts.  This  right 
oii^ht  to  be  favored,  and  construed  liberally. 

The  relation  of  laadlqrd  and  tenant,  between  ClarJc  and  the 
tenants,  is  made  out  by  the  affidavits,  and  the  landlord  may 
defend  with  the  tenant,  if  he  appear,  and  without  him,  if  he 
does  not.  (sJ  Rev.  Stat.  342.)  The  court  cannot  deny  him  this 
right,  secured  to  him  by  the  statute.  (11  Sess.  c.  36.  s.  30. 
2  Revised  Stat.  pp.  341,  342.  ^  17.)  If  the  tenant  refuse  to 
appear,  the  landlord  has  a  right  to  appear  ^without  him.  The 
default  of  the  tenant  is  equivident  to  a  refusal. 

If  the  landlord  is  admitted  to  defend,  he  cannot  be  said  to 
appear  until  he  is  so  admitted,  and  enters  into  the  consent 
rule;  so  that  Clark,  if  admitted,  comes  strictly  within  the  let- 
ter of  the  law  of  the  United  States,  as  to  the  time  of  present- 
in^his  petition. 

The  notice  of  the  ejectment  was  not  received  by  ClarJc, 
pntil  the  13(h  May,  so  that  he  is  in  time  to  apply  at  this 
court. 

Kent,  CI).  J^  In  an  ejectment  the  landlord  is  entitled  to 
be  made  defendant,  afler  judgment  has  been  entered  against 
the  tenant,  who  neglects  or  refuses  to  defend,  (a)  By  the  judg- 
ment of  laWj  the  tenants,  in  the  two  last  causes,  must  be  con- 
sidered as  neglecting  to  defpnd.  When  the  landlord  is  admit- 
ted as  a  defendant,  he  then  appears,  and  is,  therefgre,  in  season 
to  petition  the  court,  that  his  cause  may  be  removed.  In  the 
first  cause,  the  service  of  the  notice  of  the  declaration  was  so 

(a)  "Whenever  any  Action  [of  ejectment]  skill  be  brought  affainsttny  te&aat« 
tp  recover  ibn  land  h?ld  bj  htpi,  ok  the  jKw^ei^ion  of  such  md,  the  landlord 
of  any  such  tenant,  and  anj  p'^isoa  leaving  any  privity  of  estate  or  intejrest 
with  such  tenant,  or  such  landiord,  in  the  premises  in  question,  or  any  part 
uereof,  may  bo  made  defendant  with  snoh  tenant,  in  case  ha  ah^ll  appear;  or 
naj,  at  his  electiotti  appear  witfiout  svcb  tefiant.  And  in  the  latter  case,  the 
court  may  order  a  stay  of  execution  upon  any  judgment  against  tlie  tenant  in 
postiession,  until  the  ftirther  ord?r  of  the  court/'  2  Rev.  SUU.  34i.  a.  17.  The 
nnctice  is,  to  admit  the  landlord  to  defend,  upon  motion,  ibvnc^d  on  affidavits, 
lor  a  rule  for  that  nnrpps?,  which  ia  unifofrmjy  on  notice  to  the  plajntiff'.  See 
I  Coio.  lUp.  X34.  ^6.  5  Cow.  Rep.  447.  6  Cqw.  Rep.  589.  694.  \  Wend.  Rep. 
103.  316.  l*he  affidavit  upon  which  the  motion  for  admissien  is  fcunded,  mnat 
ilpttw  apffieienUy  that  the  E^}a|ion  of  lapfllpvd  apd  teni|i}t  sfib^ista.  Jtuisou  ▼. 
3f*/fff,  U  Cgw,  a^.  594.. 
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• 
ALBANY,    late,  that  he  had  not  time  to  apply  before  this  tenn.  (I  CaineSf 
,^^^li^^  503.)  He  18,  therefore,  clearly  in  time  to  make  the  application. 
jArvsoM      As  defendant,  then,  in  all  the  causes,  Clark  is  entitled,  being 
^'  an  alien,  to  remove  them. 

**'""  As  to  any  difficulty  which  may  occur,  in  regard  to  the  two 

last  causes,  in  consequence  of  judgments  against  the  casual 
ejector,  which,  under  our  statute,  are  to  remain,  when  a  land- 
lord is  let  in  to  defend,  they  arise  from  the  fiction  of  the  ac- 
tion of  ejectment,  which  ought  not  to  prejudice  the  right. 
The  following  rule  must,  therefore,  be  entered :  "  That  George 
Clark  be  admitted  to  appear,  and  defend,  as  landlord,  in  the 
two  last  causes,  and  that  the  default,  and  subsequent  proceed- 
ings in  the  first  cause,  be  set  aside,  on  payment  of  costs ;  and 
«  that  a?  to  the  judgments  against  the  casual  ejector,  in  the  two 
[  *  496  ]  last  causes,  there  be  no  further  proceedings  in  this  court,  *un- 
til  the  further  order  of  the  court ;  and  that  the  motion  of  the 
said  George  Clark  to  remove  all  the  said  causes  into  the  Cir- 
cuit Court  of  the  United  StaieSf  be  granted." 

Thompson,  J.,  Van  Ness,  J.,  and  Yates,  J.,  concurred. 

Spencer,  J.  I  concur  in  granting  the  rule  in  the  first  cause, 
but  not  in  the  others. 

The  constitution  of  the  United  States  has  secured  to  aliens, 
in  certain  cases,  the  right  of  insisting  that  a  cause  instituted  in 
a  state  court,  shall  be  tried  in  a  court  of  the  United  States; 
and  if  Clark  has  brought  himself  within  the  provisions  of  the 
constitution,  and  the  statute  under  it,  this  court  would  ffrant 
him  the  object  of  his  application,  without  travelling  out  of  the 
case,  to  look  at  the  subject  matter  of  the  suits,  and  without 
regard  to  any  decisions  which  may  have  been  had  upon  that 
subject,  in  the  courts  of  this  state. 

Mr.  Clark,  being  landlord  of  the  premises  in  the  two  other 
causes,  appears  in  time  to  make  his  application.  But  a  serious 
difficulty  presents  itself;  for  though  we  are  bound  to  admit  the 
landlord  to  defend,  on  the  refusal  or  neglect  of  the  tenant  to 
appear,  the  judgment  against  the  casual  ejector  is  to  stand,  and 
a  stay  of  execution  is  to  be  entered,  until  the  right  is  tried. 
(Rev.  Laws,  v.  1.  p.  146.  11  sess.  c.  36.  s.  30.)  It  will  be 
round  that  by  the  Enjglish  practice,  under  their  statute,  of 
which  ours  is  a  copy,  in  relation  to  the  admission  of  landlords 
to  defend,  that  where  the  landlord  defends  alone,  instead  of 
the  tenant,  judgment  must  be  entered  against  the  casual  eject- 
or; that,  the  plaintiff,  after  having  tried  his  cause  against  the 
landlord,  and  succeeded,  may  have  the  benefit  of  his  verdict, 
and  obtain  possession  under  the  judgment  against  the  casual 
ejector,  which,  under  such  verdict,  he  could  not.  {Run.  403. 
Barnes,  179.)  It  is  a  settled  rule,  that  in  ejectment,  the  plain- 
tiff must  prove  the  defendant  in  possession  of  the  premises, 
[  *  497  ]  when  the  action  was  brought;  *and  if  Uie  rule  be,  as  laid  down 
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in  RunningtoTiy  that,  upon  a  verdict  against  the  landlord,  the     ALBANY, 
tenant  cannot  be  dispossessed,  how  could  the  present  lessors,  ,^^^^^^J^^ 
she  uld  they  prevail  in  the  court  of  the  United  States^  obtain      Jacksoh 
the  fruits  of  their  verdict  ?  ^• 

But  even  this  difficulty  must  yield  to  the  mandates  of  the  .  "  "' 
constitution,  if  these  cases  come  within  it,  and  the  act  passed 
to  carry  into  effect  its  provisions.  There  is  nothing  in  the 
constitution  or  statute,  taking  away  the  jurisdiction  of  a  state 
court ;  they  have,  undoubtedly,  concurrent  jurisdiction ;  and 
although,  in  cases  where  foreign  subjects  are  parties,  the  courts 
of  the  United  States  have  concurrent  and  appellate  jurisdiction, 
the  constitution  (Art.  3.  s.  2.)  leaves  it  to  Congress,  in  cases 
virhere  the  courts  of  the  United  States  have  appellate  jurisdic- 
tion, to  regulate  the  manner,  and  to  adopt  such  exceptions  as 
tliey  see  fit.  The  12th  section  of  the  act  to  establish  the  ju- 
dicial courts  of  the  United  States^  provides,  "  that  if  a  suit  be 
commenced  in  any  state,  against  any  alien,"  then,  &c.,  it  may 
be  removed,  under  certain  exceptions  and  regulations,  to  the 
next  Circuit  Court,  to  be  held  in  the  district  where  the^uit  is 
pending.  In  this  case,  no  suit  has  been  commenced  against 
Mr.  Clark;  it  was  technically  against.  John  Stiles^  but  sub- 
stantially against  the  tenant  in  possession,  and  therefore,  though 
the  landlord  may  be  permitted  to  defend  here,  he  is  not  withm 
the  provision  of  the  act,  as  no  suit  has  been  commenced  i^ainst 
him.  I  am,  for  these  reasons,  for  denying  the  application  to 
remove  the  two  last  suits,  but  am  for  admitting  him  to  defend, 
and  ordering  a  stay  of  execution. 

Rule  granted,  ut  supra* 
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^GENERAL  RULE. 

Auguit  18th,  1809. 

Ordered^  That  all  attorneys  of  this  couft,  not  residing  in  the 
village  of  Uticoy  in  the  county  of  Oneida^  shall  have  an  agent 
residing  in  the  said  village,  who  shall  be  an  attorney  of  this 
court,  or  a  deputy  clerk  in  the  clerk's  office  at  Utica ;  and 
that,  in  every  respect,  not  herein  provided  for,  the  provisions 
of  the  8th  rule  of  this  court,  of  January  term,  1799,  shaH  ap- 
ply to  such  agent :  That  this  rule  shall  go  into  operation,  from 
und  after  the  first  day  of  the  next  November  term. 

Ordered  further  J  That  the  deputy  clerks  in  the  clerk's  office 
in  Albany,  and  in  New-  York,  may  also  be  appointed  agents, 
under  the  rule  aforesaid  o{  January  term,  1799* 


END   OV   AUGUST  T£RX. 
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James  Cheetham,  plaintiff  in  errors  against  Thomas 

TiLLOTSoN,  defendant  in  error. 

THIS  cause  came  before  the  court,  on  a  writ  of  error,  from  ^001  of"eS?' 
the  Supreme  Court.  The  suit  below  was  for  a  Kbel,  in  which  and  joinder 
the  plaintiff  in  error  suffered  a  judgment  by  default,  on  which  ^^^^*  ^'« 
damages  were  assessed  by  a  jury,  and  *final  judgment  thereon  [  ^^  ] 
entered  in  the  Supreme  Court,  in  November  term,  1806.  (See  t^  the  tran- 
2  Johns.  Rep,  63.)  Errors  were  assigned  at  the  last  session  of  '"?P,J50***'**^ 
this  court,  and  there  was  a  joinder  in  error.  Supreme  Cowi 

The  defendant  in  error,  afterwards,  moved  in  the  court  be-  ^  be  amended. 
low,  to  amend  the  original  record,  and  that  court  ordered  the  j/  that  «rait» 
amendments  to  be  made  accordingly,  on  payment,  of  costs,  which  had  beeo 
(See  3  Johns.  Rep.  95.  99.)  SSicoSfi,«nce 

•  the   joiaoer  m 

Henry y  for  the  defendant  in  error,  now  moved,  that  the  tran-  defecto,  'or  cf- 
script  of  the  record  in  this  court  be  sent  back  to  the  Supreme  ">"  a^^'^^ 
Court  to  be  amended,  so  as  to  conform  to  the  original  record,  i^'^be  amend. 
as  amended  in  that  court.     He  said,  that  according  to  the  prac-  Jj}^»»  **jjj  ^«rt, 

gard  all  defecta 
or  errors  in  matters  of  form;  which  may  be  amended,  or  which  are  aided  by  the  statute  ofjeo/axlt.  (a)    If 


party  can  allege  diminution;  or  pray  a  certiorari. 

(a)  Colden  v.  KmeJterbacker,  2  Co»,  Rep.  31.     See  17  Johnt.  JUp,  725. 
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IN  ERROR,  lice  of  the  Court  of  Exchequer  Chamber  in  England,  which  this 
ALBANY     c^^rt  followed,  in  cases  not  provided  for  by  its  own  rules,  this 

March,  1906.  was  the  Settled  course  of  proceeding.  He  cited  2  Strange, 
837.  2  Ld.  Raym.  1570.  As  to  the  power  of  the  court  be- 
low to  amend  the  record,  in  form  as  well  as  in  substance,  he 

TkixoTio..  cited  Ydv,  164.  Cro,  Jac.  277.  429.  666.  628.  2  Roll  471. 
Chambers'  case.  Hardres,  505.  2  Lev.  22.  1  Salk.  269, 
270.  1  Wtls.  337.  2  Ld.  Raym.  1570.  5  Burr.  2730. 
Dimg.  1 13.  3  Term  Rep.  659,  749.  7  Tern  Rep.  470.  1 
If.  J5/.  238.     1  Tidd,  622.     1  Bac.  Abr.  {Amend.)  168. 

Foo^  and  Baldxoiny  contra.  The  Supreme  Court  can  onlj 
amend  the  record  in  matters  of  form ;  and  by  the  statute  of 
jeofails,  this  court  are  not  to  regard  mistakes  in  matters  of 
form,  when  alleged  for  error.  All  or  most  of  the  cases  cited, 
merely  show  that  this  court  may  bring  up  the  amended  record, 
by  certiorari,  when  the  propriety  of  the  amendment  may 
be  judged  of  here,  which  is  the  regular  and  correct  course  of 
proceeding.  If  the  amendments  are  merely /ormo/,  as  has  been 
[  *  501  ]  said,  there  the  *party  will  have  the  benefit  of  the  statute,  and 
there  is  no  necessity  of  putting  him  to  the  delay  and  expense 
of  sending  the  transcript  to  be  amended  in  the  court  below. 
Again,  there  was  a  joinder  in  error,  and  the  cause  was  set 
down  for  hearing,  at  the  last  term  ;  and  the  party  now  comes 
too  late  to  apply  for  leave  to  amend. 

In  the  ^case  of  Tulb^  v.  Sparkes,  (2  Ld.  Raym.  1570.)  the 
amendment  was  made  by  virtue  of  the  statute  of  16  and  17 
Car.  II.  c.  8.  If  the  transcript  is  sent  down  to  be  amemled 
in  matters  of  form,  how  is  this  court  to  know,  when  it  is 
returned,  that  it  has  not  been  amended  in  matters  of  sub- 
stance ? 

Henry,  in  reply.  The  mode  of  sending  down  the  transcript 
to  be  amended,  has  been  substituted  instead  of  the  practice  <^ 
alleging  diminution,  and  awarding  a  certiorari;  and.  it  is  the 
most  correct  and  convenient  course  of  proceedmg.  The  tran- 
script, when  returned,  will  always  show  what  amendments  have 
been  made.  The  Supreme  Court  have  a  sound  discretion  in 
regard  to  amendments.  The  cases  cited  show  that  they  may 
amend  both  in  form  and  substance.  If  they  abuse  this  dis- 
cretion, the  judges  may  be  impeached ;  but  there  is  no  pom^er 
to  prevent  their  exercising  such  discretion.  The  direction  of 
the  statute  17  and  18  Car.  II.  was  merely  in  confirmation  of  a 
convenient  rule  of  practice.  It  is  cheaper  and  more  expedi- 
tious to  send  down  the  transcript  to  be  corrected,  thu  to 
allege  diminution,  and  award  a  certiorari. 

The  Chancellor.  A  motion  has  been  made  to  send  back 
the  transcript  of  the  record,  returned,  on  the  writ  of  error  in  this 
court,  to  the  Supreme  Court,  to  be  amended,  on  a  suggestion  on 
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the  part  of  the  defendant,  that  *several  of  the  matters  assigned  tnerkok 
for  error,  have  been  amended  in  the  record  renuuning  in  the 
Supreme  Court. 

To  this  it  is  objected,  1.  That  as  the  errors  are  formal,  this 
court  will  disregard  them ;  and  that,  therefore,  it  is  not  neces- 
sary to  delay  the  parties,  by  sending  down  the  transcript. 

2.  That  the  deiendaAt  is  too  late  after  joinder  in  error.  As 
to  the  first  point,  the  suggestion  is,  that  the  record  in  the  court 
below  has  aheady  been  amended.  If  so,  this  court,  if  it  now 
proceeded,  would  give  judgment  on  a  record  variant  from  the 
transcript ;  and  to  preserve  a  consistency  in  the  proceedings,  it 
is  proper,  that  before  a  judgment  of  affirmation  or  reversal  is 
pronounced,  the  transcript  should  be  made  to  correspond  with 
the  record  of  which  it  imports  to  be  a  copy. 

The  case  oi  ILuter  v.  Redstone^  (2  Stra.  887.)  cited  in  argu- 
ment, shows,  that  after  error  in  the  Exchequer  Chamber,  (the 
proceedings  in  which  are  professedly  the  model  of  the  proceed- 
ings here,  as  they  are  expressly  referred  to  and  recognized  in 
the  rules  of  this  court  as  to  practice,)  the  transcript  was  brought 
back  and  amended  by  the  original  record. 

The  case  of  Tally  v.  Sparkesj  (2  Ld.  Raym.  1570.^  was  in 
the  Exchequer  Chamber,  on  a  judgment  from  the  King  s  Bench* 
The  court  were  strongly  of  opinion,  that  the  jud^ent  was 
erroneous ;  and  after  having  been  twice  argued  in  the  Ex- 
chequer Chamber,  the  record  waJs  amended  in  the  King's  Bench, 
and  the  transcript  returned  to  conform  it  to  the  original. 

In  this  court,  during  the  session  of  1798,  in  the  case  of  Cro$$ 
V.  fVardellj  the  transcript  was  amended  here ;  and  an  order 
made  to  direct  the  amendment  of  the  record  by  the  transcript; 
and  after  the  order  was  entered,  the  judgment  was  affirmed. 
I  recollect  there  was  some  diversity  of  opinion  on  the  subject, 
but  it  passed  without  much  examination. 

*The  practice  in  the  Court  of  King's  Bench  on  writs  of 
error,  had  probably  some  influence  in  the  determination  of  the 
last  case.  But  there,  in  error  from  the  common  pleas,  or 
from  inferior  courts,  the  record  itself  is  brought  up,  and  not  a 
transcript 

The  question  is  not  here,  whether  an  amendment  is  proper, 
for  that  has  been  already  decided  in  the  court  below ;  but  what 
mode  is  to  be  adopted  to  conform  the  transcript  to  the  record? 
The  cases  from  Strange  and  Lord  Raymond  appear  to  me  to 
conclude  forcibly  to  both  the  pointa  which  have  been  stated, 
and  to  show,  beyond  a  doubt,  that  the  regular  mode  is  to  return 
the  transcript,  in  order  to  conform  it  to  the  original ;  and  that 
the  defendant  in  error  is  not  too  late  in  his  application.  I'he 
other  errors  assigned,  as  to  the  words  not  being  actionable, 
will  still  be  available,  when  the  record  is  returned,  if  they  are 
now  so,  should  the  plaintiff  be  inclined  to  prosecute  his  writ; 
and  if  he  is  content  to  waive  it,  the  court  below  have  made  it 
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Clinton,  Senator.  This  is  a  motion  made  by  the  defendant 
in  error,  who  was  plaintiff  in  the  court  below,  to  transmit 
the  transcript  of  the  record  there,  for  the  purpose  of  being 
amended,  agreeably  to  the  record  there,  as  amended  by  an  ord^ 
of  the  Supreme  Court,  after  a  joinder  in  error,  in  this  court 

Although  the  decision  of  this  question  cannot  affect  our 
determination  on  the  merits,  yet  it  is  of  importance  that  a 
proper  rule  should  be  established,  in  regard  to  the  corre- 
spondence  and  communication  between  this  court  and  infenor 
tribunals. 

The  origin  and  progress  of  amendments  at  common  law,  and 
under  the  statutes  of  jeofaUsf  exhibit  a  curious  portion  of  legal 
history.  At  one  period,  parties  were  so  much  harassed  by 
writs  of  error,  brought  for  *mistakes  in  orthography,  or  the 
slightest  clerical  misprisions,  that  the  chances  for  justice  were 
forlorn.  Redress,  in  a  very  limited  form,  was,  indeed,  granted 
at  common  law.  This,  at  first,  was  not  extended  beyond  the 
term  in  which  the  judicial  act  was  done ;  for  during  the  term, 
the  record  was  supposed  to  be  in  the  recollection  of  the  court ; 
but,  afterwards,  no  alteration  was  admitted.  At  a  subsequent 
period,  the  rule  was  more  liberally  extended ;  and  all  the  pro- 
ceedings were  considered  as  only  in  fieri,  and  subject  lo  the 
control  of  the  court,  at  any  time  before  judgment  was  rendered 
and  enrolled.  Such,  however,  was  the  general  conduct  of  the 
courts  of  common  law  in  England,  that  justice  was  entangled 
in  a  net  of  technical  form,  and  the  parliament  was  compelled, 
by  twelve  different  statutes,  denominated  the  statutes  of  amend- 
ments Budjeofaib,  to  interfere,  and  remedy  the  enormous  evil. 
The  amendments,  authorized  by  these  statutes,  are  seldom,  if 
ever,  actually  made  ;  but  their  benefit  is  attained  by  the  courts 
overlooking  the  exception.  This  is  an  important  idea  to  bear 
in  mind  in  the  decision  of  this  question  ;  for  the  present  appli- 
cation is  founded  on  amendments,  made  under  the  statute,  and 
our  statute  is  a  transcript  of  the  different  acts,  passed  on  this 
subject,  by  the  British  parliament.  The  first  enacting  section 
of  our  statute,  which  declares,  "  that  no  record,  or  process, 
shall  be  annulled  or  discontinued,  by  mistaking,  in  writing,  one 
syllable,  or  one  letter  too  much  or  too  little,"  shows  the  little 
reliance  to  be  reposed  in  courts,  who  would  thus  overlook  the 
right  of  the  case,  and  sacrifice  the  interests  of  justice  to  the 
trifling  errors  ofjpleaders  and  clerks. 

The  case  of  Tully  v.  The  Executors  of  Donaldson,  reported 
in  Lord  Raymond,  (p.  1570.)  which  is  relied  on  as  authorita- 
tively binding,  and  pointedly  bearing  on  the  question  before  us, 
will,  if  analyzed,  and  fully  examined,  suflSciently  prove,  that 
the  decision  of  the  court  is  entitled  *to  no  weight  in  this  place 
In  the  entry  of  the  judgment,  the  words  ex  assensu  were  omitteil 
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by  the  misprision  of  the  clerk  ;  a  trifling  error,  and  expressly  JN error. 
cured  by  one  of  the  statutes  o{ jeofails.   Error  was  brought,  and     albany 
after  grave  discussion,  the  justices  and  barons  seemed  strong]y   March,  law. 
of  opinion,  that,  by  reason  of  this  omission  in  the  entry  of  the  ^^"^^^^^^^^ 
judgment,  it  was  erroneous.     A  motion  was  thereupon  made  v. 

to  amend,  which  the  court  overruled ;  application  for  that  pur-  Tillot$oii. 
pose  was  then  made  to  the  Court  of  King's  Bench,  which  was 
granted,  after  solemn  argument ;  and  at  a  subsequent  term,  on 
motion  made  in  the  King's  Bench,  the  transcript  of  the  record 
in  the  Exchequer  Chamber  was  amended  by  the  record  of  the 
King's  Bench ;  and  the  judgment  was  afterwards  affirmed  in 
the  Exchequer  Chamber  by  three  of  the  justices  of  the  Conmrion 
Pleas,  and  three  barons  of  the  Exchequer ;  one  of  the  judges 
being  absent,  one  doubting,  and  another  having  voted  in  the 
court  below.  Allowing  every  weight  to  this  case,  it  does  not 
appear  how  the  record  was  remitted  from  the  Exchequer  Cham- 
ber .to  the  King's  Bench  ;  whether  the  court  granted  it  on 
motion,  or  in  what  shape,  or  under  what  solemnity  it  went. 
But  it  may  be  justly  objected  to  this  decision,  that  it  ought  to 
have  little  weight  in  regulating  the  practice  of  this  court.  The 
whole  procedure  was  a  series  of  solemn  trifling,  a  pertinacious 
adherence  to  precedent,  and  an  idolatrous  veneration  for  the 
formulas  of  pleading,  without  any  regard  to  justice.  An  act  of 
parliament  had,  among  other  evils,  provided,  in  terms,  against 
the  error  alleged  in  this  case ;  and  yet  the  court  turned  the 
party  back  to  the  King's  Bench,  and  suspended  his  rights^  when 
justice  might  have  been  administered  in  the  first  instance,  in 
perfect  conformity  to  law,  and  without  this  serpentine  and 
perplexed  course. 

Independently,  however,  of  the  intrinsic  demerits  of  the  pro- 
ceeding, an  objection  lies  to  the  court,  which  furnishes  *the  [  *  506  ] 
precedent.  It  is  not  a  court  of  dernier  resort,  nor  of  general 
and  extensive  jurisdiction.  Formerly  no  writ  of  error  lay  on  a 
judgment  of  the  King's  Bench,  except  in  parliament;  by  which 
means  the  subject  was  often  disappointed  of  his  writ  of  error, 
either  by  the  not  sitting  of  parliament,  or  by  their  being  en- 
gaged in  public  business,  when  they  did  sit. 

By  a  statute  of  the  27th  E'izabeth,  the  Court  of  Exchequer 
Chamber  was  constituted  a  court  of  errors,  and  consists  of  the 

{'ustices  of  the  Common  Pleas,  and  the  barons  of  the  Exchequer  ; 
)ut  its  decisions  are  not  conclusive,  as  they  may  be  review^ed 
in  the  House  of  Lords,  on  a  writ  of  error.  Besides  several 
classes  of  cases  which  are  not  within  its  jurisdiction,  it  cannot, 
under  the  statute  constituting  it,  notice  errors  alleged  concern- 
ing the  jurisdiction  of  the  lung's  Bench,  or  for  want  of  form, 
in  any  writ,  return,  plaint,  bill,  declaration,  or  other  pleading, 
process,  verdict  or  proceeding  whatever.  If  the  case  of  Tuity 
V.  The  Execuiors  of  Donaldson  was  a  mere  question  of  form, 
as  I  think  it  was,  the  Exchequer  Chamber  had  no  right  to  sus- 
tain it.    But  laying  aside  all  these  considerations,  ought  this 
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INKRROR.  court  of  demier  reiort^  to  follow  implicitly  a  precedeot,  fiir* 
nished  bjr  a  tribunal  of  limited  and  subordinate  jurisdiction, 
proceeding  upon  untenable  grounds,  and  hesitating  between 
the  claims  of  justice,  and  the  observance  of  forms. 

A  writ  of  error,  (2  Tidd^  1056.)  lies  for  some  error  or  defect 
in  substance,  that  is  not  aided,  amended  or  cured,  at  commoo 
law,  or  by  the  statute  of  amendments  and  jeofails.  When 
error,  therefore,  is  brought,  in  a  ca^e  like  the  present,  which 
is  not  aided  at  common  law,'  several  questions  present  them- 
selves: 

1st.  Whether  the  statute  of  amendment  and  jeofails  inter- 
poses, and  cures  the  error. 

Sd.  If  so,  by  what  tribunal  shall  the  benefits  of  that  statute 
be  administered ;  by  the  court  alleged  to  *hav6  committed  the 
error,  or  by  the  court  to  which  error  is  brought,  or  both  ? 

And,  3dly,  in  what  way  shall  the  remedy  be  administered  ? 

Our  statute  of  amendments  and  jeofails  declares, ''  that  if 
issue  hath  been,  or  hereafter  shall  be,  tried,  by  the  oath  of 
twelve  men  or  more,  for  the  party  plaintiff  or  demandant,  or 
for  the  party  tenant  or  defendant,  plaintiff  in  assise,  vouchee, 
prayee  in  aiel,  or  tenant  by  receipt,  in  any  manner  of  action, 
suit,  bill,  plaint  or  demand,  in  any  court  of  record,  then  the 
judges  or  justices,  by  whom  judgment  thereof  ought  to  be 
given,  shall  proceed  and  give  judgment  in  the  same,  any  mis- 
pleading, lack  of  color,  insufficient  pleading,  or  jeofail,  any 
miscontinuance,  or  discontinuance,  or  misconceiving  of  pro- 
cess, misjoining  of  the  issue,  lack  of  warrant  of  attorney  of  the 
party  against  whom  the  issue  shall  happen  to  be  tried,  or  any 
other  default  or  negligence  of  any  of  the  parties,  or  of  their 
counsellors  or  attorneys,  had  or  made,  to  the  contrary  notwith- 
standing ;  and  the  judgments  thereof  to  be  had  and  given, 
shall  stand  in  full  strength  and  force,  to  all  intents  and  pur- 
poses, according  to  the  said  verdict,  without  any  reversal  or 
undoing  of  the  same,  by  writ  or  otherwise,  in  like  form  as 
though  no  such  default  or  negligence  had  ever  been  had  or 
committed."  It  further  proceeds  and  declares,  *'  That  certain 
other  defects,  (particularly  specifying  them,)  and  all  such  omis- 
sions, variances,  defects,  and  all  other  matters,  of  like  nature, 
not  being  against  the  right  of  the  matter  of  the  suit,  nor 
whereby  the  issue  or  trial  is  altered,  shall  be  amended  by  the 
justices  or  other  judges  of  the  courts,  where  such  judgments 
are' or  shall  be  given,  or  whereunto  the  record  is,  or  shall  be 
removed  by  writ  of  error."  By  a  subsequent  section,  judg-^ 
ments  upon  confession,  nihil  dicit  or  Tion  sum  informatus^  are 
punipon  the  same  footing  as  judgments  grounded  on  ^verdicts, 
it  appears,  therefore,  that  all  defects  or  errors,  properly  amend- 
able, may  be  amended  in  this  court,  or  in  other  words,  passed 
over,  wiUiout  being  actually  amended.  To  permit  an  inferior 
tribunal  to  amend  a  record  after  it  is  before  us,  would  be  au- 
thorizing them  to  assume  the  powers  of  this  court ;  to  deter- 
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mine  what  is  error,  and  what  is  not ;  and  thus  to  arrest  the  in  error. 
cause  from  the  proper  forum,  and  indirectly  deprive  it  of  its     albany, 
jurisdiction.     Besides^  tiiere  can  be  no  use  in  the  exercise  of  March,  isos. 
the  right.    If  the  matter  assigned  for  error,  is  properly  amend*  ^CH«THi«r 
able,  this  court  may  do  it ;  if  not,  it  ought  not  to  permit  other  v. 

tribunals  to  interfere.  The  statute  of  jeofails^  passed  in  the  '^^^^''•<^"- 
reign  of  Charles  II.,  to  which  I  have  referred,  was  intended  to 
cure  several  errors,  which  were  before  deemed  matters  of  sub- 
stance ;  and  it  was,  from  its  salutary  and  extensive  operation, 
emphatically  denominated  the  omnipotent  act.  Our  statute 
on  this  subject,  not  only  comprehends  that  of  Charles,  but  all 
those  passed  before,  and  subsequently,  and  may  be  considered 
as  embracing,  as  it  professes  to  do, ''  every  default  and  negli- 
gence of  the  parties,  or  of  their  counsellors  or  attorneys." 

If,  however,  amendments  are  allowed  in  inferior  tribunals, 
in  any  case,  after  the  cause  is  before  us,  it  appears  to  me,  that 
the  safe,  the  proper,  and  the  usual  course  to  pursue,  is  not  by 
sending  back  the  transcript  of  the  record ;  but  by  suffering  the 
party  to  allege  diminution,  and  to  bring  up  the  proceedings 
below,  by  certiorari.  This  court  will  then  have  the  whole  sub- 
ject before  them,  and  will  be  enabled  to  determine,  whether 
the  court  below  has  exceeded  its  powers,  and  gone  beyond  the 
limits  of  sound  discretion.  In  the  case  o(  Danvers  v.  Pendar, 
(1  fVils.  337.)  it  was  moved  for  leave  to  amend  the  transcript 
of  the  record  in  error,  from  an  inferior  court,  where  there  was 
a  mistake,  by  the  record  below,  upon  payment  of  costs  ;  '^  be- 
*:ause  diminution  cannot  be  alleged  in  a  record  in  error,  from  a 
*base  court, *^  which  motion  was  granted  ;  clearly  conveying  the  [  *  509 
idea,  that  if  it  was  not  a  base  court,  then  the  alleging  of  diminu- 
tion was  the  proper  course.  According  to  an  adjudged  case, 
on  a  writ  of  error  to  the  House  of  Lords  from  the  Exchequer, 
that  diminution  cannot  be  alleged,  (2  Tidd,  1103.^  in  the  body 
of  a  record  contrary  to  the  transcript ;  doubts  may,  mdeed,  arise, 
whether  the  allegation  of  diminution^in  this  case  is  not  incom- 
patible with  the  transcript,  and  whether  it  ought  to  be  admit- 
ted. But  at  all  events,  the  party,  after  pleading  in  nullo  est 
erratum,  admits  the  record  to  be  perfect ;  the  effect  of  his  plea 
being,  that  the  record,  in  its  present  state,  is  without  error,  and, 
therefore,  after  a  joinder  in  error,  neither  party  can  allege 
diminution,  or  pray  a  certiorari. 

It  is  true,  that  notwithstanding  the  parties  are  concluded, 
after  this  stage  of  the  controversy,  yet  this  court,  in  the  pleni- 
tude of  its  pow^r,  may  at  any  time,  ex  officio,  award  a  certio^ 
rari  to  supply  a  defect  in  the  body  of  the  record,  as  well  as  in 
its  branches.  I  think,  however,  that  I  have  shown,  that  this 
is  a  case  which  does  not  demand  an  extraordinary  interposi- 
tion. 

We  are  called  upon  to  establish  a  rule  of  practice,  of  con- 
siderable importance.  In  doing  this,  we  must  guard  our  own 
rights ;  we  must  not  permit  an  inferior  tribunal  to  oust  us,  in 
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TN  ERROR   an  indirect  way,  of  our  jurisdiction ;  but  the  powers  deposited 

ALBANY     with  us,  as  a  court  of  superintending  jurisdiction,  and  oi dernier 

March,  iao4.    rtsortj  must  be  sedulously  maintained,  in  order  to  fulfil  the 

^M^cKAiT^  great  objects  for  which  a  tribunal,. invested  with  such  a  high 

V.  trust,  and  such  extensive  powers,  was  erected. 

WoLcoTT.         J  j^^  therefore,  of  opinion,  that  the  transcript  of  the  record 
ought  not  to  be  sent  back  to  the  Supreme  Court. 
The  majority  of  the  court  concurred  in  this  opinion. 

Motion  denied. 


[*510]      *JoHN  M'VicKAR,  Archibald  Philips    and  William 

Stewart,  appellaniSy 

against 

Oliver  Wolcott,  Archibald  Gracie,  Moses  Rogers, 

and  William  VV.  Woolsey,  respondents. 

from'^wTorller  IN  June^  1803,  Jtsst  Hopkins^  of  the  state  of  Connecticut^ 
of  the  Court  of  being  in  the  island  of  Barbadoesy  made  a  contract  with  George 
iii/^?u?o!ve  Cruden,  an  agent  for  the  supply  of  the  British  troops  in  the 
•n  munction,  fVest  Indies,  for  the  delivery  of  certain  cargoes  of  live  cattle 
cMts  •''^rS  «iiid  flour.  About  four  cargoes  a  month  were  to  be  shipped 
wiJ**^  •  ***  ^^^^  New-Haven  for  the  British  head-quarters  in  the  fVest 
lawwLbrought  Indies,  which  were  at  Barbadoes.  Cruden  agreed  to  advance 
^  A.  against  about  OHC  half  of  the  amount,  or  1,000  dollars  on  each  cargo; 
aziciS*  to  suti  and  on  the  29th  June,  1803,  wrote  to  his  agents  in  Neio-Yorky 
njU  thesamcio  the  appellants,  trading  under  the  firm  of  John  M'Vickar  fy 
of  pereonrmu"  Co.,  informing  them  of  the  contract  he  had  made  with  Hop- 
*"»"y^  ?ho«.«n,  Jcins,  and  that  he  had  authorized  him  to  draw  on  them  for  the 
&vorof  A^UiB  1)000  dollars  advance  on  each  cargo  shipped,  on  sending  to 
not  a  sufficient  them  a  copy  of  the  bill  of  lading,  and  the  policy  of  insurance. 

ground  for  matn*  ■  !•  •.       •  n^i_  •      i       /•  *t 

uining  a  biu  in  by  way  of  security  in  case  of  the  non-arrival  of  the  cargo, 
chancer)',   and  The  advances  were  to  be  made  in  30  days  after  the  documents 

contunimg'     an  ^ 

injunction,  that 

A.  was  the  agent  of  C.  for  whose  use  the  suit  at  law  was  prosecuted,  as  B.  mieht  make  the  same  de* 
fence  a^ust  A.  as  if  the  suit  had  been  brought  by  C,  and  where  a  defendant  neg-ferts  to  set  up  matters  ia 
h|p  defence  at  law,  either  before  arbitrators  or  a  jury,  he  cannot  afterwards  make  such  matters  the  ba»tis  of 
a  suit  in  equity,  unless  there  was  some  accident  or  fraudy  of  which  the  party  could  not  avail  himself  at  law. 
A  court  of  chancery  will  aid  a  defendant  in  obtainiuf^  a  discovery  beware  a  tnal  at  law.  out  noi  aAer. 
wardi. 
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mentioned  as  security  were  lodged  with  M'  VtcJcar  fy  Co.    In  in  error. 
a  postscript  to  the  same  letter,  Cnulen  agreed  to  dispense  with     albany, 
the  transfer  of  the  policy  of  insurance  by  Hopkins^  and  that   March,  isos. 
M^Vickar  fy  Co.  might  receive  other  good  and  satisfactory  ^TS^vickar^ 
security,  for  the  money  advanced  *by  them,  on  the  cargoes  v. 

actually  shipped,  and  duly  consigned  to  Cniden.  ^^«*'^n*l 

Hopkins  afterwards  agreed  with  the  appellants,  instead  of  ^ 

delivering  the  policies  of  insurance,  that  the  respondents  and 
James  fratson,  since  deceased,  who  were  then  partners,  under 
the  firm  of  Oliver  Wolcott  fy  Co.,,  should  become  sureties  to 
the  appellants,  for  the  delivery  of  the  cargoes.  Accordingly, 
on  the  20th  September j  1803,  an  agreement  was  entered  into 
between  Oliver  Wolcott  Sf  Co,,  in  behalf  of  Hopkins^  on  the 
one  part,  and  John  AP  Vickar  Sf  Co.,  in  behalf  of  George  Ou- 
den,  of  the  other  part,  by  which,  after  reciting  the  agreement 
between  Hopkins  and  Cruden,  Oliver  Wolcott  if  Co.  engage, 
on  receiving  the  acceptance  of  M'  Vickar  !f  Co.  of  the  drafts 
of  Hopkins,  for  1,000  dollars,  at  30  days,  on  account  of  the 
cargoes  of  cattle  shipped  and  consigned  to  Cruden,  to  reim- 
burse M^  Vickar  fy  Co.  each  and  every  advance  so  made,  on 
whatever  cargoes  of  cattle,  as  should  not  arrive  to  the  hands 
of  Cruden,  Wtthin  30  days  after  advice  of  the  same  by  either 
party,  together  with  the  charge  of  interest  and  commission, 
by  JyP  Vickar  fy  Co,  on  the  amount  of  such  advances.  This 
agreement  was  signed  by  the  appellants  and  respondents,  in 
their  proper  names. 

Jesse  tlopkins  having  entered  into  a  partnership  with  Asa 
BJid  Daniel  Hopkins,  under  the  firm  of  Jesse  Hopkins  fy  Co., 
they  commenced  the  shipment  of  cargoes  of  cattle,  which 
were  consigned  to  Cruden,  at  Barbadoes,  or  whatever  island 
in  the  West  Indies  should  become  British  head-quarters,  and 
to  proceed  from  thence  to  any  other  island,  if  required  by  the 
consignee.  Four  of  the  cargoes  so  shipped  gave  rise  to  the 
present  controversy ;  more  particularly  three  cargoes,  shipped 
in  the  months  of  September,  October,  and  December,  1803,  and 
on  which  Hopkins  drew  bills  on  the  appellants,  for  1,000  dol- 
lars each,  and  which  were  accepted  by  them.  *lJpon  the  [*512] 
acceptance  of  each  bill,  Oliver  Wolcott  if  Co.  gave  to  the  ap-  ^ 
pellants  a  receipt ;  and  all  the  bills  so  accepted  were  paid  to 
Oliver  Wolcott  fy  Co. 

The  three  cargoes  above-mentioned,  on  account  of  the  ves- 
sels falling  to  leeward,  did  not  arrive  at  Barbadoes ;  but  reach- 
ed some  of  the  leeward  islands  in  the  West^Indies,  where  they 
were  sold,  on  account  of  the  shippers  These  cargoes,  how- 
ever, were  tendered  to  the  agents  of  Cruden,  at  the  different 
islands  where  they  arrived,  but  were  refused. 

By  a  letter,  dated  the  15th  July,  1804,  Cruden  gave  notice 
to  the  appellants,  that  the  three  cargoes  of  cattle  had  not  ar- 
rived at  Barbadoes ;  and  that  he  would  not  pay  or-  allow  the 
appellants  the  advances  made  upon  them,  but  that  they  must 
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jffERROJL  look  to  the  security  they  had  taken,  for  their  reimbursemeiiL 
ALBAinr.    Thb  letter  was  received  on  the  5th  Stptember^  1604,  and  was 

March,  1806.    i^i^  g^g^  notice  which  the  appellants  bad  of  the  non-arrival  of 

^'X^y^cEAm^  ^®  three  cargoes  of  cattle  at  Barbado4i.  About  the  1st  Oe- 
^  iobtrj  1804,  (JoA^i  itf'FurArar  having  been  dbsent  from  JVe«»- 
W9LOOTT.  York  at  the  time  the  letter  was  received,  and  for  about  three 
weeks  after,)  notice  was  given  by  the  appellants  to  the  re- 
spondents, of  the  non-anival  of  the  cargoes ;  and  they  were 
requested  to  reimburse  the  amount  of  the  advances,  with  the 
interest  and  commission. 

After  repeated  applications,  the  respondents  gave  their  final 
answer,  that  they  would  not  make  the  reimbursements  de> 
manded,  on  which  a  suit  was  commenced  against  them  by  the 
appellant!),  in  the  Supreme  Court,  to  recover  the  amount.  By 
consent  of  the  parties,  in  December^  1806,  the  cause  was  re- 
ferred to  three  referees,  and  the  usual  rule  entered  for  that 
purpose.  The  cause  was  fully  heard  and  discussed  before  the 
■eferees,  two  of  whom,  on  the  28th  January^  1807,  made  a 
report  in  favor  of  the  appellants,  for  3,740  ddlars ;  the  other 

I  513  ]  referee  did  not  concur  in  the  report.  Soon  after,  and  ^before 
any  judgment  could  be  obtained  on  the  report,  the  respondents 
filed  their  bill  in  the  Court  of  Chancery,  against  the  appel- 
lants; and  on  the  4th  ilfay,  1807,  an  injunction  was  awarded, 
to  restrain  the  appellants  firom  prosecuting  their  suit  at  law, 
until  the  fiirlher  order  of  the  Court  of  Chancery. 

The  bill  stated  the  contract  between  Hopkim  and  Cmda^ 
which  it  charged,  was  not  formally  reduc^  to  writing;  but 
the  principal  conditions  of  it  were  expressed  in  two  letters 
from  Cruden  to  Hopkins^  dated  at  Barbadoesy  the  24th  Jioie, 
1803,  which  were  set  forth.  In  these  letters,  among  other 
things,  Cruden  says :  <^  Every  cargo,  on  its  arrival  slX  BarbtidotSj 
or  any  other  island  where  I  have  an  agent  resident,  shall  be 
examined  by  that  agent  on  my  part,  and  any  creditable  and 
respectable  person  that  may  be  appointed  on  your  part ;  and 
whatever  weight,  on  an  average,  they  may  agree  upon,  as  the 
real  weight  of  the  cattle,  to  the  best  of  their  judgment,  that 
weight  I  agree  to  receive  the  cattle  at,  and  to  account  to  you 
,  accordingly,"  &c.  ^'If  it  shall,  at  any  time,  happen,  that  the 
cattle  should,  from  encountering  hardships  on  the  passage, 
from  being  shipped  in  bad  order,  or  from  any  other  cause  or 
accident,  arrive  in  bad  condition,  &c.,  so  as  to  render  them 
unfit  for  the  use  of  the  troops,  it  must  remain  with  me,  or  my 
agents,  in  all  such  cases,  to  reject  the  cattle  in  toto^  or  only  to 
allow  such  a  price  for  them,  as  may  be  aereed  on  between  you 
or  your  agents,  as  sellers,  and  me  or  mme,  as  buyers,"  dLC. 
The  bill  then  charged,  that  by  the  actual  agreement,  verbally 
made  between  Hopkim  and  Cruden^  cargoes  which  might  fall 
to  the  leeward  of  BarbadotSj  and  arrive  at  other  islands  where 
Cruden  had  agents  resident,  should  be  received  by  those 
agents,  and  paid  for  by  him;  that  Cruden^  after  a  full  knowl« 
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edge  that  the  three  cargoes  had  fallen  to  leeward,  and  of  the  mSRROR. 
facts  before  stated,  as  to  the  shipments,  advances  and  security     Albany. 
♦ffiven   by  the  respondents,  made  voluntary  remittances  to   ■■•'«**»  ^^ 
Hopkins,  to  the  amount  of  18,000  dollars,  and  upwards.    The  ^^TvicjcTir^ 
bill  further  charged,  that  the  appellants  had  been  reimbursed  v. 

by  Crtiden,  for  their  advances  on  the  three  cargoes  of  cattle ;  o***"' 
that  Jesse  Hopkins  and  Hopkins  fy  Co.  had  become  insolvent ; 
that  the  suit  at  law  was  prosecuted  by  the  appellants  for  the 
benefit  of  Cruden^  who,  with  Jesse  Hopkins  and  Daniel  Hop- 
kinsy  were  made  defendants  in  the  bill.  The  bill  prayed  for  a 
discovery  and  for  relief,  and  a  perpetual  injunction,  to  restrain 
the  prosecution  of  the  suit  at  law.  ^ 

The  appellants,  in  their  answer,  denied  all  knowledge  or 
information  of  the  nature  and  terms  of  the  contract  between 
Hopkins  and  Cruden^  except  what  was  derived  from  the  letter 
of  Crudcn  to  them,  on  the  29th  June,  1803 ;  that  they  were 
ignorant  of  the  remittances  made  by  Cruden  to  Hopkins,  and 
Hopkins  fy  Co.  They  deny  that  Hopkins  fy  Co.  were  insol- 
yeiit,  though  they  were  somewhat  embarrassed  in  1804 ;  but 
afterwards  continued  their  ordinary  business,  and  paid  their 
debts ;  that  the  appellants  were  authorized  by  Cruden  to  draw 
on  Phyn,  Inglis  fy  Co.  of  London,  to  the  amount  of  10,000 
dollars  per  month,  to  reimburse  their  advances  made  on  ac- 
count or  Cruden ;  that  they  could  iiot  draw  for  more  than  that 
9um  in  any  one  month,  or  make  up  in  one  month,  what  their 
drafts  in  another  month  fell  short  of  that  sum.  That  they 
drew  bills  on  Phyn,  Inglis  fy  Co.  for  all  their  advances,  includ- 
ing the  advances  made  on  the  bills  drawn  by  Hopkins,  on  the 
three  cargoes  of  cattle ;  that  the  bills  of  Hopkins  were  not 
presented  for  acceptance,  until  after  the  appellants  had,  in  each 
instance,  accepted  bills  drawn  by  Cruden,  for  more  than  the 
10,000  dollars  in  each  month ;  that  Phyn,  Inglis  fy  Co.  refused  to 
accept  their  bills,  to  the  amount  of  40>000  dollars,  on  the  ground, 
that  the  appellants  had  drawn  beyond  the  prescribed  credit 
of  10,000  dollars  per  month ;  that  these  *bills,  being  protested  [*515] 
for  non-acceptance  and  non-payment,  were  afterwards  pmd  by 
Phyn,  Inglis  fy  Co.  for  the  honor  of  the  appellants,  as  drawers; 
that  they  are  still  liable  to  Phyn,  Inglis  fy  Co.  for  the  amount 
so  paid  for  their  honor,  and  Uiat  their  credit  on  Phyn,  Inglis 
tf  Co.  on  account  of  Cruden,  was  withdrawn  on  the  24th  Jan^ 
uary,  1804,  and  the  accounts  between  the  appellants  and 
Phyn,  Lkglis  fy  Co.  were  unsettled.  The  appellants  further 
stated,  that  Cruden  had  constantly  refused  to  allow  them  the 
advances  made  to  Hopkins,  on  the  bills  in  question,  and  that 
Cruden  was  still  indebted  to  them,  in  a  large  amount ;  and 
they  denied,  that  the  suit  at  law  was  instituted  or  prosecuted 
for  the  benefit  of  Cruden,  or  with  his  knowledge  or  c<Micur- 
renee ;  but  was  solely  for  their  own  benefit. 

Cruden  did  not  put  in  an  answer,  though  measures  were 
pursued  to  have  the  bill  taken  pro  confesso  against  him,  for  a 
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IN  ERROR,  default  of  appearance.  On  the  filing  the  answer  of  the  ap- 
pellants, a  motion  was  made  in  the  court  below,  in  October^ 
1807,  to  dissolve  the  injunction ;  and  the  bill  and  answer  were 
read,  and  the  motion  argued  by  counsel.  On  the  30th  Odo^ 
ber,  1807,  the  chancellor  ordered  that  the  injunction  should  be 
continued ;  that  the  appellants  should  take  nothing  bj  their 
motion,  and  pay  the  costs  of  resisting  it  From  this  order 
they  appealed  to  this  court. 
The  reasons  for  the  order  were  thus  assigned  by 

The  Chancellor.  The  complainants  had,  in  the  first  in- 
stance, made  a  case  which  induced  the  court  to  grant  an  in- 
junction ;  and  a  motion  was  made  to  dissolve  it,  on  the  grounds, 
among  others,     ^ 

1.  That  the  defendants  JuTVickar  if  Co,  had  answered 
fully,  and  denied  the  equity  of  the  bill. 

2.  That  the  matter  on  which  the  bill  was  founded,  wii3 
available  in  a  defence  at  law ;  that  the  complainants  *might 
have  been  admitted  to  show  it  in  their  defence  before  the  re^ 
erees ;  and  that,  therefore,  they  ought  now  to  be  concluded. 

Preliminary  to  the  examination  of  the  first  point,  it  may  be 
well  to  remark,  that  its  decision  must,  in  a  great  measure, 
depend  upon  the  forms  of  the  court. 

I  take  it  to  be  a  settled  rule,  that  where  a  bill  is  filed  against 
several  defendants,  for  a  joint  cause  of  action,  and  an  injunc- 
tion issued  in  consequence  thereof,  that  the  complainant  is 
entitled  to  retain  it,  if  the  merits  would  warrant  its  issuing  in 
the  first  instance,  until  the  answers  of  all  the  defendants  are  in. 

There  are  many  exceptions  to  that  rule,  and  its  application 
to  each  particular  case  must  depend  upon  the  circumstances 
attending  it. 

Here  the  complainants  made  a  case  by  their  bill,  showing 
that  the  advance  in  question,  was  made  under  the  influence, 
and  in  pursuance,  of  a  preexisting  contract  between  Cruden  and 
Hopkins,  undoubtedly  in  the  capacity  of  agents,  and  in  sup- 
posed conformity  to  the  instructions  of  Cruden^  their  princi- 
pal ;  for  the  bill  stated  (and  the  fact  was  not  denied  by  the 
defendants'  answer,  the  nefendants  disavowing  any  knowledge 
of  the  terms  of  the  original  contract)  that  AT  Vickar  ^  Ct>., 
by  its  terms,  were  to  make  such  advances,  as  agents  for  Cruden. 

The  defendants'  answer  admitted,  that  the  sole  inducement 
to  the  advance  was  those  instructions,  and  to  put  the  matter 
beyond  all  possible  doubt,  the  contract,  now  the  subject  of 
controversy  between  the  parties,  expressly  purports  to  have 
been  made  by  Oliver  Wolcott  fy  Co.  in  behalf  of  Jesse  Hop^ 
kins,  and  John  M  Vickar  fy  Co.  in  behalf  of  George  Cruden ; 
and  recites  so  much  of  the  contract,  as  to  identify  it,  to  all 
the  intents  which  had  a  bearing  on  the  motion,  with  the  one 
stated  in  the  complainants'  bill. 
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*The  advance  was  then  an  incident  of  the  original  contract,  iserrojl 
made  by  M  Vickar  fy  Co,  in  the  character  of  agents,  with  tlie     albany 
eventual  replacing  of  which  the  defendants  had  no  connection   March,  im 
nor  any  interest  5  and  of  consequence,  the  nature,  extent  and  ^^m^VickTe^ 
modification  of  the  credit  given  to  (Druden,  by  the  house  of  v. 

Phyn,  Inglu  tf  Co.  y  or  the  exact  form  in  which  Cruden  was  to     Wolcott. 
respond  to  the  defendants,  must  be  laid  out  of  the  case,  as 
matters  to  which  the  complainants  were  neither  parties  nor 
privies. 

The  only  questions  were  ;  had  the  complainants  shown  that 
the  defendant  Cruden  was  an  essential  party  }  and  could  his 
answer  have  either  a  direct  or  remote  influence  on  the  case  of 
the  present  defendants  ? 

Cruden  was  not  only  an  essential,  but  in  my  view,  the  prin- 
cipal, party.  His  contract  was  the  subject  of  controversy;  his 
advance  the  subject  of  claim  by  the  complainants ;  and  what- 
ever complexion  the  cause  might  take  in  its  progress,  in  that 
stage  of  it,  and  with  relation  to  that  question,  I  thought  it  a 
clear  case. 

As  to  the  2d  point.  ^ 

The  defendants  at  law,  I  rather  thought,  could  not  there 
have  availed  themselves  of  the  defence  they  set  up  before  me ; 
and  so  thinking,*!  decided  that  point  according  to  my  impres- 
sions, at  the  time,  leaving  it  open  for  a  further  discussion  upon 
a  final  hearing,  after  all  the  parties  should  be  brought  in,  if  it 
should  be  then  made  a  point.  The  complainants  alleged  in 
their  bill,  that  they  were  unable,  for  want  of  sufiicient  proofs, 
or  any  confession  or  discovery,  to  show  seveml  facts  material 
to  their  defence,  and  which  they  particularized,  without  a  dis- 
covery, by  the  defendants,  which  has  always  been  deemed  a 
good  reason  for  a  resort  to  chancery. 

I  was,  therefore,  of  opinion,  that  the  injunction  ought  to  be  re- 
tained ;  and  that  the  defendants  should  take  nothing  by  their 
motion,  and  should  pay  the  costs  of  resisting  it. 

*Sanford,  for  the  appellants.     The  object  of  the  bill,  in  the  [  ♦  518  ] 
court  below,  was  to  obtain  relief  against  the  suit  at  law,  by  a 
perpetual  injunction.     The  answer  denies  all  equity. 

A  preliminary  objection  may  be  raised  by  the  respondents, 
that  no  appeal  will  lie  from  the  order  of  the  chancellor,  con- 
tinuing the  injunction ;  but  after  what  has  been  said  in  the 
case  of  the  Triutees  of  Huntington  and  others  v.  Nicoll  and 
others,  (3  Johns.  Rev,  566.)  it  is  unnecessary  to  enter  into  a 
particular  examination  of  this  objection.  It  would  be  very 
grievous  and  oppressive,  in  many  c&ses,  to  stay  a  party  who 
had  obtained  a  judgment  at  law,  indefinitely,  until  a  final  de- 
cree in  the  Court  of  Chancery. 

The  chancellor  refiised  to  dissolve  the  injunction,  because 
Cruden  and  Hopkins  had  not  answered ;  ))ut  they  are  strangers 
to  the  suit  at  law.     The  judgment  was  obtained  by  Jlf  Vickar 
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m  ERROR.  Sf  Co.  only.  It  will  be  easy  to  stop  proceedings  at  law,  by 
making  strangers,  residing  in  remote  places,  parties  to  abill  far 
an  injunction,  if  it  cannot  be  dissolved  until  all  the  parties 
have  answered.  It  is  true,  the  bill  against  those  defendaats, 
who  do  not  answer,  may  be  token  pro  confuwo.  Still  the  hard- 
ship and  inconvenience  are  great.  Even  if  the  answers  of  Cru" 
den  and  Hopkim  had  been  put  in,  they  could  not  be  uaed 
against  MVickar  fy  Cb.,  their  co-defendants.  {Mitford,  152. 
2  Vernouj  380.  3  P.  fVms.  311.)  Their  not  answering,  there- 
fore, can  be  no  reason  for  continuing  the  injunction. 

The  letter  of  Cruden  to  ill  Vickar  fy  Co.  is  tiie  basis  of  the 
agreement ;  the  contract  between  fVolcott  fy  Co.  and  M*  Vickar 
tf  Co.  is  founded  on  this  letter.  Hopkins  shipped  the  cattle, 
and  drew  bills,  which  were  accepted  by  jM'  Fickar  fy  Ca.,  and 
paid  to  fVjkott  fy  Co.y  who  gave  a  receipt,  that  the  acceptance 
was  accord'uig  to  the  agreement.  The  three  cargoes  of  cattle 
never  arrived  at  BarbadotSj  which  was  always  the  British  head- 
quarters, *and  where  they  ought  to  have  arrived,  pursuant  to 
the  contract  with  Cruden.  As  Wolcott  fy  Co.  were  bound  to 
refund  the  money,  in  case  the  cargoes  did  not  arrive,  the  conu 
foederis  happened,  and  the  defendants  were,  by  law,  bound  to 
refund.  The  appellantB  did,  in  fiict,  prevail  at  law.  No  quesr 
tion  of  law  is,  therefore,  to  be  raised  or  discussed. 

The  equity  set  up  in  the  bill  is,  that  Ouden,  by  his  contract 
with  Hopkins,  was  bound  to  receive  the  cattle  at  any  of  the 
leeward  islands  at  which  they  arrived,  and  where  Cruden  had 
agents ;  and  that  the  cattle  did  arrive  at  a  leeward  island,  where 
there  was  an  agent  of  Cruden.  Barbadoes  is  the  most  wind 
ward  island. 

The  contract  set  forth  in  the  bill,  between  Crui/en  and  Hop* 
kins,  is  very  different  from  the  contract  between  the  appellants 
and  respondents,  which  speaks  only  of  the  event  of  the  arrival 
of  the  cattle  at  Barbadoes :  But  it  is  stated  that  the  suit  is  for 
the  benefit  of  Cruden.  Still  both  the  grounds  of  equity,  namely^ 
that  Crulen  was  bound  to  receive  the  cattle  at  the  place  where 
they  arrived,  and  that  the  suit  is  for  the  benefit  of  Crud&^y  are 
denied  by  the  appellants,  in  their  answer  in  the  court  below. 

Admitting,  however,  tiie  contract  betwe^i  Cruden  and  Hop* 
kins  to  be  as  stated  by  the  respondents,  it  cannot  affect  the 
contract  between  the  appellants  and  respondents,  which  is  res 
inter  alios  acta,  and  wholly  independent  of  the  other.  It  is  a 
personal  contract,  binding  only  on  the  parties  who  ngned  it 
As  the  appellants  were  not  parties,  nor  privies  to  the  former 
contract,  they  are  not  chargeable  with  a  knowledge  of  it  Thai 
contract  is  also  stated  to  have  been  by  parol;  and  res  inier  alios 
gesta  nocere  non  debent. 

Should  it  be  said  that  Hopkins  is  insolvent,  and  that  if  the 
respondents  are  compelled  to  pay  the  money  to  the  appellants, 
they  could  not  recover  it  from  Hopkins  ;  •it  may  be  answered, 
that  this  would  be  the  nusfortune  of  the  respondents,  but  it 
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furnishes  no  ground  of  equitable  relief  against  this  contract.  If  inerrojl 
the  cargoes  had  sunk  at  sea,  the  respondents  must  have  been     albanv, 
liable,  whatever  might  have  been  the  situation  of  Hopkins,  The    Mtreb,  lAk 
money  was  advanced  by  the  appellants  to  the  respondents;  ^tTvicKTir^ 
and  for  aught  that  appears,  it  is  still  in  their  hands.    If  thej     -    v. 
have  paid  ift  over  to  Hapkifis,  they  should  have  taken  care  to    W^"»"* 
secure  themselves  against  their  ultimate  liability  on  tlieir  con- 
tract with  the  appellants. 

It  will  be  said,  that  the  appellants  have  received  the  money 
which  they  now  claim  of  the  respondents.  It  is  true,  they  re- 
ceived bills  om  London,  for  the  amount,  in  the  course  of  busi- 
ness. Cruden  had  a  fund  in  London,  and  he  was  to  draw  on 
his  correspondent  in  Neto-York,  who  was  to  draw  on  the  per- 
son holding  the  fund  in  London.  Tlie  bills  received  were  to 
the  use  of  Cruden.  Suppose  the  cargoes  had  been  lost  by  the 
perils  of  the  sea,  would  the  respondents  be  allowed  to  make 
this  objection  to  an  action  against  them,  on  their  contract  with 
the  appellants.^  As  the  cattle  did  not  arrive,  it  is  the  tame  as  if 
Aey  were  lost.  If  the  bills  were  not  paid,  the  appellants  could 
not  have  recourse  to  Cruden.  The  appellants  were  instructed 
to  take  security  for  their  advances,  and  they  made  them  at 
their  own  peril.  The  appellants  had  no  authority  to  draw  for 
nrK>re  than  10,000  dollars  pfer  month ;  and  the  bills  drawn  for 
the  cargoes  in  question,  were  an  excess  beyond  that  sum. 
These  bills  were  protested  ;  and  Phyn,  Inglu  if  Co.  paid  them, 
9upra  protest,  for  the  honor  of  the  drawers,  who  are,  therefore, 
liable  to  them  for  the  amount. 

The  fund  in  London  belonTOd  to  Cruden,  and  was  under  his 
control;  Cruden  refuses  to  allow  the  appellants  the  amount  of 
these  advonces;  andPAyn,  InglU  fy  Co.  will  of  course  require 
the  appellants  to  pay  the  amount.  It  ^follows,  that  the  appel-  [  *  521  ] 
lants  are  without  remedy,  if  they  cannot  recover  the  amount 
of  the  respondents. 

The  appellants  merely  ask  to  have  the  injunction  dissolved ; 
it  cannot  aflect  the  rights  of  the  respondents,  if,  on  a  final  bear- 
ing, they  shall  be  able  to  establish  them.  Where  the  answer 
denies  all  the  equity  of  the  bill,  it  is  a  rule  of  course,  to  dis- 
solve the  injunction. 

Again,  the  rcFpondents  voluntarily  consented  to  refer  the 
cause  to  the  decision  of  arbitrators ;  and  are,  therefore,  now 
entitled  to  much  less  &vor^  after  the  report  or  decision  of  those 
arbitrators. 

S.  M.  Hrpkins  and  Van  Vechten,  for  the  respondents.  From 
the  nature  and  effect  of  the  transactions  in  this  case,  it  is  man- 
liest, that  the  advances  made  by  the  appellants  to  Hopkins  were 
out  of  the  funds  of  Cruden ;  they  were  made  in  pursuance  of 
the  agreement  between  Cruden  and  Hopkins,  by  the  agents  of 
the  former  to  the  agents  of  the  latter.  The  contract  between 
the  appellants  and  respondents  is  collateral  to,  and  dependent 
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IN  ERROR,  on  the  contract  between  Crudcn  and  Hopkins^  and  is  to  be 
ALBANY,  governed  by  the  terms  and  effect  of  the  original  transaction. 
Hvch,  1806.  Xhe  appellants,  in  fact,  advanced  the  money  of  Cruden;  it  was 
an  order  from  him  to  his  agents,  to  pay  money  to  the  respond- 
ents, on  his  account,  and  to  charge  it  to  him.  By  receiving 
the  money,  the  respondents  did  not  become  indebted  to  the 
appellants,  but  to  Cniden,  the  principal.  If,  then,  Hopkins  is 
not  responsible  to  Cruden^  for  the  money  advanced,  the  re- 
spondents are  not  liable  to  the  appellants. 

Again,  there  is  more  equity  in  the  case  of  the  respondents, 
as  mere  sureties.  Cruden^  long  after  the  advances  were  made, 
bad  property  belonging  to  Hopkins  in  his  hands,  which  he 
ought  to  have  applied  to  his  own  indemnity ;  and  as  he  did 
not  secure  himself  out  of  those  funds,  *but  remitted  them  to 
Hopkins^  the  reF<pondents  ought  to  be  exonerated. 

On  these  grounds,  the  respondents  filed  a  bill  in  the  Court 
of  Chancery,  for  a  discovery  and  an  account ;  for  if  it  should 
appear  from  the  account  between  Cruden  and  Hopkinsy  that 
nothing  was  due  to  Cruden,  or  if,  on  a  final  account  between 
the  appellants  and  Cruden^  nothing  should  be  due  to  the  latter, 
then  there  could  be  no  claim  against  the  respondents.  Tbat 
Cruden  was  the  principal,  in  the  whole  transaction,  and  the  re- 
spondents merely  sureties  for  Hopkins,  is  clear  from  the  facts 
in  the  case.  The  suit  at  law  was  for  his  benefit ;  he  was  a  ma- 
terial party  ;  and  the  respondents  ought  to  retain  the  injunc- 
tion until  his  answer  is  put  in,  and  the  whole  equity  of  the  bill 
denied. 

It  is  a  mistaken  notion,  that  the  respondents  were  bound  to 
reimburse  the  appellants  personally.  The  court,  in  construing 
the  agreement,  will  look  rather  to  the  nature  of  the  transactions 
between  the  parties,  than  to  the  words  of  the  contract,  in  or- 
der to  discover  the  scope  and  intent  of  the  agreement.  {Lud- 
low V.  Simond,  2  Caines^s  Cases  in  Error,  43.)  The  liability  of 
one  party  cannot  be  increased  by  the  acts  or  conduct  of  the 
other  party.  The  appellants,  by  drawing,  or  overdrai<^ing  bills, 
cannot  alter  the  responsibility  of  the  respondents ;  nor  can  Cm- 
den,  by  refusing  to  receive  the  cargoes,  change  that  responsibility. 

Hopkins,  by  the  contract  with  Cruden,  had  an  election  to 
land  the  cargoes  to  be  shipped,  either  at  Barbadoes,  or  at  any 
leeward  island,  where  Cruden  had  an  agent.  The  performance 
of  either  part  of  the  alternative,  was  sufficient.  (Co.  Lit,  145. 
a.  4  Barr.  205J2.  2055.  R^V.  Abr.  446.)  If  Hopkins  went  to 
Barbadoes,  it  was  enough ;  he  was  not  bound  to  carry  the  car- 
goes farther. 

Again,  the  respondents  have  a  right  to  insist  on  the  practi- 
cal construction  given  to  this  contract  by  Cruden  himself,  who 
received  and  paid  for  one  of  the  cargoes,  that  arrived  at  a  lee- 
ward island. 

*Where  a  creditor  has  an  opportunity  to  reimburse  him- 
self out  of  the  funds  of  the  principal  debtor,  in  his  handsj 
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lie  ought  to  do  it ;  and  if  he  fails  to  do  8o^  the  surety  of  in  error, 
Buch  debtor  is  exonerated.  {Law  v.  £.  J.  Campany^  4  Ves- 
9ey^jun,  324.)  Here  the  suretiship  was  at  the  commencement 
of  the  transactions  between  Cruden  and  Hopkins.  Funds  were 
continually  coming  into  the  hands  of  Cnideny  afterwards,  out 
of  which  he  might  have  ind^nnified  himself  for  any  advances, 
as  to  the  first  cargoes  which  did  not  arrive ;  and  for  that  pur- 
pose, notice  was  to  be  given  to  Cruden  of  the  amount  specifical- 
ly advanced  on  each  cargo  which  was  shipped. 

It  is  to  be  observed,  also,  that  eleven  months  elapsed,  after 
the  cargoes  were  shipped,  before  Cruden  directed  tlie  appel- 
lants to  make  any  demand  on  the  respondents.  By  this  long 
delay,  the  respondents  lost  the  opportunity  of  reimbursing 
themselves  out  of  any  moneys  of  Hopkins^  which  might  have 
come  into  their  hands ;  all  the  transactions  between  him  and 
them  having  been  long  before  closed.  Cruden  was  bound  to 
give  notice  to  the  respondents,  and  to  make  his  demand  in  a 
reasonable  time.  (1  Roll,  Abr.  463.  469.  Hob.  51.  Hardres^ 
42.  Cro,  Jac.  432.)  Whether  the  respondents  did  know  or 
not,  of  the  non-arrival  of  the  cargoes,  can  make  no  difference ; 
their  responsibility  depended  on  the  notice  they  were  to  receive 
firom  Cruden^  or  the  appellants. 

Until  the  appellants  have  actually  paid  the  money  out  of 
their  own  pockets,  they  can  have  no  equitable  claim  against 
the  respondents.  Admitting  that  Phyn^  Inglis  fy  Co,  paid  the 
bills  for  the  honor  of  the  drawers,  yet  it  doe^  not  appear  that 
the  appellants  have  ever  been  called  upon  by  Phyn,  Inglis  fy 
Co,  for  the  amount.  It  has  been  asked.  How  are  the  appel- 
lants to  get  back  their  money,  unless  from  the  respondents  ? 
It  may  be  answered,  that  they  have  already  the  money  in  their 
hands. 

As  to  the  award ;  if  the  appellants  meant  to  rely  on  that  as 
conclusive,  it  ought  to  have  been  pleaded,  or  if  *set  forth  in 
the  complainant's  bill,  they  should  have  demurred.  {Mitford^s 
Plead.  204.  296.  209.)  An  award  is  not  more  conclusive  than 
a  judgment;  and  that  must  be  pleaded.  (1  Vesey^  327.  331. 
3  Atk,  223.)  Again,  the  award  was  concerning  the  suit  at 
law;  but  the  suit  in  chancery  is  between  different  parties ;  and 
in  which  equitable  considerations  arise,  which  would  not  be 
made  to  appear  in  a  court  at  law. 

Hoffman^  in  reply.  The  agreement  of  the  20th  September^ 
1803,  must  be  the  basis  of  the  decision  of  the  court.  All  prior 
parol  communications,  between  Ci-udtn  and  Hopkins^  or  be- 
tween them  and  the  present  parties,  are  to  be  disregarded. 
The  written  contract  alone  is  to  be  considered.  The  appel- 
lants had  an  interest  in  this  contract,  and  a  claim  of  benefit 
under  it.  Much  of  the  argument,  therefore,  on  the  other  side, 
becomes  inapplicable,  if  the  appellants  have  an  equitable  in- 
terest in  the  contract  of  which  they  cannot  be  divested  by  any 
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acts  of  Cruden.  It  does  not  ioHow,  that,  because  they  are  the 
agents  of  Cruden^  that  thejr  have  no  interest  in  the  contract ; 
the  agent,  as  well  as  the  principal,  may  have  a  right,  at  the  same 
time,  in  the  same  contract.  As  if  an  agent  sells  goods,  to  be 
paid  for  on  a  certain  day,  the  principal  cannot  receive  the 
money  until  the  agent  is  first  paid  for  any  balance  due  to  him 
from  the  principal.  Again,  suppose  the  agent  makes  advances 
on  the  credit  of  his  principal,  which  he  is  legally  bound  to  re- 
fund, but  not  trusting  to  that  responsibility,  the  agent  also 
chooses  to  take  security ;  the  legal  responsibility  of  the  princi- 

Eal  cannot  prevent  the  ag^nt  from  resorting  to  the  security  be 
as  taken.  The  rule  is  the  same  in  equity  as  in  law.  No 
doubt  the  respondents  were  agents ;  but  in  their  contract  widi 
the  appellants,  they  do  not  bind  themselves  as  agents.  Where 
a  person  is  to  be  charged  as  agent,  he  must  subscribe  himself 
as  such,  otherwise  he  is  personally  responsible.  The  only 
♦iexception  to  the  rule,  is  in  favor  of  the  public  agents  of 
government. 

Suppose  the  cargoes  shipped  by  Hopkins  had  been  lost  at 
sea,  would  the  appellants  have  a  right  to  resort  to  the  respond- 
ents for  indemnity,  in  case  of  the  death  or  bankruptcy  of  Cm- 
den  1  Could  the  assignees  of  Cruden  compel  the  appellants  to 
give  up  the  contract  made  with  the  respondents,  until  they  were 
first  reimbursed  for  their  advances  ?  If  not,  then  the  appellants 
have  an  equitable  /ten,  as  well  as  a  legal  claim,  on  the  security 
of  the  respondents. 

But  it  is  said  that  the  appellants  are  already  paid.  That  is, 
tliey  are  paid  out  of  their  own  funds  or  credit  with  PAy?i, 
Inglis  fy  C:>.,  who  paid  the  bills  for  their  honor. 

Again,  the  respondents  had  a  complete  remedy  at  law,  where 
they  might  have  set  up  in  their  defence,  what  they  now  make 
a  ground  for  relief  in  equity.  A  court  of  equity  has  no  more 
power  than  a  court  of  law  to  correct  any  errors  of  the  arbitra- 
tors. It  is,  then,  merely  a  bill  for  the  discovery  of  facts  essen- 
tial to  a  legal  defence.  But  a  bill  of  discovery,  after  a  verdict, 
will  not  be  sustained,  when  the  discovery  might  have  been  had 
prior  to  the  verdict.  The  respondents  might  have  had  the 
benefit  of  the  discovery  prayed  for,  at  the  hearing  before 
the  arbitrators.  Cruden  might  have  been  examined  as  a  wit- 
ness. 

But  it  is  sud,  that  the  suit  is  prosecuted  for  the  benefit  of 
Cruden ;  and  this  secret  trust  is,  indeed,  the  only  ground  stated 
in  the  bill,  for  granting  the  injunction ;  yet  as  the  answer  ex- 
pressly denied  such  secret  trust,  there  was  no  reason  for  con- 
tinuing the  injunction. 

The  arbitration  was  voluntary ;  it  was  not  a  reference  under 
the  statute,  but  by  the  consent  of  the  parties  ;  and  the  award 
must  be  conclusive.  Its  merits  are  not  to  be  inquired  int?j  by 
the  court,  unless  fraud  or  collusion  is  ^alleged.  The  appellants 
were  not  bound  to  plead  the  award.  But  it  is  said  that  Cruden 
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was  not  bound  by  the  award;  yet  if  the  appellants  were  his  IN  error. 
agents,  he  would  be  bound;  and  if  they  were  not  his  agents, 
then  he  is  a  perfect  stranger  to  the  cause. 


ALBANir, 
March,  1800. 


Van  Ness,  J.  Several  questions  on  the  argument  of  this 
cause,  were  presented  for  our  decision ;  but  as  1  am  of  opinion 
that  the  appellants  have,  by  their  answer,  denied  the  whole 
equity  of  the  bill,  it  is  unnecessary  for  me  to  notice  many  of 
them. 

A  suit  was  commenced  by  the  appellants,  in  the  Supreme 
Court,  upon  the  contract  entered  into  between  the  present  par- 
ties, on  the  20th  September y  1803.  Issue  was  joined  in  the 
cause,  and  after  being  noticed  for  tfial,  it  was,  by  mutual  con- 
sent, referred  to  three  persons  nominated  and  eiected  oy  tne 
parties. 

The  referees  proceeded  to  the  hearing  of  the  cause ;  both 
parties  appeared  before  them,  and  after  their  proofs  and 
allegations  had  been  exhibited,  and  after  a  full  discussion  of 
the  merits,  two  of  them  made  a  report  in  favor  of  the  appel- 
lants. 

Soon  after  the  decision  of  the  referees,  the  present  bill  was 
filed,  and  the  appellants  were  enjoined  from  further  proceed-* 
ings  in  the  suit  at  law. 

Upon  the  filing  of  the  answer,  an  application  was  made  to 
the  chancellor,  to  dissolve  the  injunction,  which  was  denied ; 
and  his  decision  on  that  application  is  the  subject  of  the 
present  appeal.  This  is  a  summary  of  the  proceedings,  before 
the  cause  come  into  this  court. 

The  counsel  for  the  respondents  admit,  that  the  suit  in  the 
Supreme  Court  was  not  referable  under  the  statute.  The  sub* 
mission,  therefore,  to  the  referees,  was  in  the  nature  of  an  arbi- 
tration, and  the  report  in  relation  to  *the  merits  of  the  contro- 
versy is  final  and  conclusive  between  the  parties. 

Whether  the  contract  of  the  20th  September^  1808,  enured 
exclusively  to  the  benefit  of  Cruden^  or  whether,  in  the  event 
of  the  non-arrival  of  the  cargoes,  the  appellants  acquired  a 
concurrent  right  with  Cruden,  to  resort  to  that  contract,  to 
reimburse  their  advances,  it  is  not  necessary  here  to  decide ; 
for  in  either  case,  the  injunction  ought,  in  my  opinion,  to  be 
dissolved. 

If  the  contract  was  exclusively  for  the  benefit  of  Crudeny  al- 
though the  remedy  at  law  upon  it  must  necessarily  be  pursued 
in  the  name  of  the  appellants,  yet  the  recovery  would  be  for 
the  me  of  CruJen,  In  that  case,  the  respondents  might  have 
availed  themselves,  at  law,  of  every  defence  which  would  have 
been  admissible,  provided  Cruden  bad  himself  been  a  party 
upon  the  record ;  and  if  the  construction  of  the  contract  eon- 
tended  for  by  the  respondents  be  the  true  one,  we  are  to  pre* 
sume,  that  such  a  defence  was  made  and  lelied  upon* 
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W  ERROR,  And  here  I  will  dispose  of  another  point,  as  connected  with 
this  part  of  the  case.  One  ground  upon  which  the  respondents 
seek  relief  against  the  report  of  the  referees  is,  that  they  have 
not  had  an  opportunity  of  using  the  evidence  of  the  trial  at  law, 
which  CmdeiCs  answer  to  a  bUl  of  discovery  would  have  af- 
forded. Granting,  for  a  moment,  that  such  answer  would  have 
furnished  the  respondents  with  a  complete  defence,  still,«s  they 
omitted  to  take  the  necessary  steps  to  possess  themselves  of  tliat 
answer,  before  the  trial  at  law,  which  they  might,  and,  if  they 
deemed  it  important,  ought  to  have  pursued,  they  are  now  too 
late.  I  am  satisfied,  that  the  appellants,  notwithstanding  they 
have  answered  the  bill,  are  at  full  liberty  to  avail  themselves 
of  this  objection. 

*If  the  contract  of  the  SOth  September^  in  the  event  of  the 
non-arrival  of  the  cargoes,  was  an  accumulative  remedy  for  the 
appellants,  to  indemnify  them  for  their  advances  to  Hopkiw, 
then  CruJen's  answer  could  not,  either  in  the  trial  at  law,  or 
in  the  court  below,  prejudice  the  rights  of  the  appellants* 
Whatever,  therefore,  may  be  the  true  construction  of  the 
contract,  (upon  which,  for  the  reason  I  have  mentioned,  I 
give  no  opinion,  though  I  have  formed  one,)  the  result  must, 
in  reference  to  the  question  now  before  this  court,  be  the 
same. 

I  am  of  opinion,  therefore,  that  the  order  for  the  injunction 
ought  to  be  reversed. 

Spenceh,  J.  This  appeal  is  from  an  order  of  the  Court  of 
Chancery,  continuing  an  injunction  after  answer,  and  directing 
the  payment  of  costs  by  the  appellants  to  the  respondents,  for 
resisting  the  motion  to  dissolve  the  injunction,  issued  on  filing 
the  bill. 

It  has  been  objected  preliminarily,  that  no  appeal  is  main* 
tainable  upon  an  order  like  the  present.  The  22d  article  of 
the  constitution,  and  the  8th  section  of  the  act  regulating 
proceedings  on  appeal  and  error,  have  been  cited.  The  consti- 
tution does  not  profess  to  specify  any  regulations  upon  the  sub- 
ject ;  but  directs,  that  a  court  shall  be  instituted,  for  the  trial 
of  impeachments  and  the  correction  of  errors,  under  the  regu- 
lations which  shall  be  established  by  the  legislature.  The 
section  of  the  statute  referred  to,  declares  that  all  persons 
aggrieved  by  any  sentence,  judgment,  decree  or  order  of  the 
Court  of  Chancery,  or  Court  of  Probate,  may  appeal  irom  the 
same,  or  any  part  thereof,  to  this  court,  (a) 

The  decision  of  the  chancellor,  in  denying  a  dissolution  of 
the  injunction,  directing  it  to  be  retained,  and  awarding  costs 
against  the  appellants,  brings  this  case  within  the  terms  of  the 
statute.  An  order  of  that  court  has  intervened,  in  relation  to 
which  the  appellants  are  ^aggrieved  by  the  payment  of  costs, 
if  that  order  is  not  justified  on  legal  principles. 


[•529] 
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That  orders  may  be  appealed  from,  it  is  now  too  late  to  IN  error, 
controvert ;  the  practice  of  this  court,  in  hearing  such  appeals     ALBANY 
m  a  variety  of  cases,  has  given  a  construction  to  the  statute    March,  laoe. 
not  to  be  shaken.     Without  undertaking  to   draw  the   line  ^^^Vickar^ 
between  such  orders  as  may  or  may  not  be  appealed  from,  v. 

in  my  opinion,  this  is  an  order  from  which  an  appeal  lies:  Wolcott. 
in  coming  to  a  decision  on  a  motion  before  the  Court  of  Clian- 
eery,  there  must  necessarily  have  been  an  examination  into 
the  merits  of  the  case,  as  disclosed  by  bill  and  answer,  and  the 
appellants  have  sustained  a  gravamen,  in  the  payment  of 
costs. 

The  ground  of  the  opinion  of  the  court  below,  in  ordering 
the  injunction  to  be  retained,  was,  that  George  Cruden  was  a 
principal  in  the  contract  between  ArVickar  Sf  Co.  and  Wolcott 
Sf  Co.,  and  that  M^Vickar  fy  Co.  were  agents  merely,  having 
no  interest  themselves  in  the  contract ;  on  that  principle,  the 
injunction  was  continued,  until  the  coming  in  of  CradetCs  an- 
swe/.  It  becomes  necessary  to  ascertain  the  relation  which 
the  appellants  have  to  Cruden,  and  their  rights  under  the  con- 
tract with  the  respondents,  taken  in  connection  with  the  con- 
tract between  Cruden  and  Jesse  Hopkins,  and  how  far  forth  the 
hearing  before  the  referees  or  arbitrators  will  conclude  the 
respondents. 

It  is  certain,  that  the  letter  from  Cruden  to  the  appellants,  of 
the  29th  of  June,  1803,  led  to  the  contract  of  September  the 
20th,  in  that  year,  between  these  parties.  In  that  respect,  the 
appellants  may  be  considered  as  the  agents  of  Cruden ;  his  di- 
rections were  pursued  in  taking  the  security,  and  in  adjusting 
the  terms  of  the  contract ;  and  in  case  of  the  arrival  of  the  car- 
goes, the  appellants  had  resort,  for  a  reimbursement  of  their 
advances,  to  Cruden  alone.  If,  however,  the  cargoes  did  not 
arrive  according  to  the  stipulations  in  the  contract,  then  the 
^appellants  were  possessed  of  a  security  to  them  individually  [♦530  | 
and  specifically,  by  which  they  had  a  right  in  their  own  names, 
to  reclaim  from  the  respondents  the  advances  they  had  made 
under  the  contract. 

The  caption  of  the  contract  purports,  that  it  was  entered 
into  between  the  respondents,  in  behalf  of  Hopkins,  and  the 
appellants,  in  behalf  of  Cruden.  This  is  merely  introductory, 
and  can  have  no  control  over  the  stipulations  it  may  contain, 
unle^ss  there  be  ambiguity  and  doubt,  as  to  the  effect  of  those 
stipulations.  The  body  of  the  contract  is  explicit ;  and  by  it 
the  respondents  undertook  and  engaged,  on  receiving  the  ac- 
ceptance of  the  appellants  to  Hopkins^s  drafts  for  1,000  dollars, 
nt  30  days,  on  account  of  such  cargoes  of  cattle,  shipped  and 
consigned  to  Cruden,  to  reimburse  the  appellants,  each  and 
overv  advance  made  on  whatever  cargoes  of  cattle  did  not 
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W  ERROR,  arrive  safe  to  the  hands  of  Cmitn^  within  90  days  from  the 
advice  of  the  same,  bj  either  party. 

If  the  catm  fttdtr%9  happened,  nothing  could  prevent  the 
appellants  from  recurring  to  their  remedy,  under  the  contract; 
it  is  true,  this  money,  when  recovered,  might  enure  to  the 
benefit  of  Cruden;  and  there  might  be  a  state  of  things  in 
which  it  would  not.  If,  for  instance,  the  appellants  had  not 
drawn  on  PAyit,  LiglU  tf  Co.  at  all,  to  reimburse  themselves^ 
or  if,  as  is  alleged  by  the  answer,  their  drafts  were  protested ; 
in  either  of  these  events^  I  cannot  conceive  that  any  court 
could  divest  the  appellants  of  a  security  which  they  had  ao» 

auiredy  and  of  rights  which  justice  and  equity  would  warrant 
ieir  holding. 

I  may,  therefore,  conclude,  that  in  some  respects,  the  appel- 
lants were  the  agents  of  Cruden ;  and  in  some  respects,  they 
had  rights  not  liable  to  his  control. 

The  appellants,  conceiving  their  right  to  a  reimbursement 
from  the  respondents  had  attached,  prosecuted  at  *law ;  and 
the  cause  was  referred  to  three  persons  mutually  agreed  upon, 
not  as  a  case  within  the  provisions  of  the  statute  authorizing 
references.    Two  of  the  referees  reported  in  favor  of  the  ap- 

f^llants ;  and  to  avoid  that  report,  this  suit  was  instituted, 
he  principal  grounds  of  the  bill  are,  that  by  the  actual  agree- 
ment between  Cruden  and  Hopkim^  cargoes  which,  by  any 
accident,  should  fall  to  the  leeward  of  SarbadoeSf  shouJd  be 
received  at  any  island  where  Cruden  had  an  agent  residing. 
That  Cruden  would  cause  about  1 ,000  dollars  to  be  advanced 
on  each  cargo,  in  America^  through  the  appellants ;  and  for 
that  purpose,  he  wrote  the  letter  of  the  29th  Junej  1803.  That 
the  respondents  became  Hopkins^s  sureties  in  lieu  of  the  poli- 
cies, and  the  agreement  of  the  20th  September  was  then  made. 
That  in  August^  1803,  Hopkins  began  to  ship  cargoes  on  the 
contract,  and  in  that  and  the  two  succeeding  months,  four  ves- 
sels sailed  with  cargpes,  fell  to  leeward,  but  arrived  at  other 
British  islands,  where  Cruden  had  agents  resident.  That  Ifop- 
kins  made  four  drafts  on  the  appellants,  which  were  accepted 
and  paid.  That  it  is  usual  for  such  vessels  to  fall  to  leeward, 
and  that  the  cargoes  were  of  the  description  and  quality,  which 
Cruden  was  obliged  by  his  contract  to  receive.  That  Cruden 
received  one  of  the  cargoes  at  Antigua^  and  thus  gave  a  con- 
struction to  the  contract ;  but  improperly  refused  the  other  car- 
goes. That  Crudeny  with  a  full  knowledge  of  the  fects  as  to 
the  advances,  shipments,  arrival  and  refusal,  and  of  the  sureti- 
ship  of  the  respondents,  made  voluntary  remittances  to  Hop- 
kins. That  the  appellants  and  Cniden^  during  the  time  that 
their  remittances  were  making,  and  until  long  after  Hopkins's 
insolvency,  never  gave  the  respondents  notice  that  they  were 
held  responsible ;  and  that  if  timely  notice  had  been  given, 
they  might  have  secured  themselves.  That  the  appellants  have, 
in  some  way,  been  repaid  the  advances,  and  the  nature  of  their 
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credit  on  Pbyn^  LiglU  *Sf  Co.  is  stated.  That  the  advances  in  error. 
made  by  the  appellants,  were  not  on  the  credit  of  the  rei^pond- 
entSy  nor  charged  against  them ;  nor  have  they  relieved  Cruden. 
That  Cmden  and  JPAyn,  Iwlis  fy  Co.  were  solvent ;  and  that 
Hopkins  was,  in  1804,  and  yet  is,  insolvent,  and  that  the  re- 
spondents have  no  competent  security.  That  the  appellants 
had  sued  at  law,  a  reference  had  taken  place,  and  the  referees 
had  reported,  and  that  they  prosecute  lor  the  benefit  of  Cni^ 
den.  That  on  the  bearing,  the  respondents  could  not,  for 
want  of  proof,  and  of  a  discovery  from  the  appellants,  show  at 
what  time  Cruden  had  notice  of  the  advances  made  by  the  ap- 
pellants, or  of  the  non-arrival  of  the  four  cargoes  ;  and  were 
unable  to  prove  that  such  notice  existed,  previous  to  the  3d 
June^  1804,  though  they  believe  the  appellants  had  the  means 
of  showing  this ;  and  that  the  referees,  in  making  up  their  re- 
port, have  excluded  from  their  consideration  the  point  arising 
from  the  remittances  made  by  Cruden  to  Hopkins^  as  not  be- 
ing within  the  cognizcmce  of  a  court  of  common  law,  but  ex- 
clu^vely  of  equitable  jurisdiction. 

I  have  been  thus  minute  in  detailing  the  biD,  that  no  part 
may  escape  the  consideration  due  to  it.  It  is  not  material  to 
go  minutely  into  the  answer ;  the  appellants  deny  the  exist- 
ence of  the  most  material  facts  set  up,  or  declare  their  igno- 
rance of  them.  They  particularly  deny,  that  they  have  been 
reimbursed  from  Cruden^  or  by  their  drafts  on  Phyn^  Inglis  Sf 
Co.y  for  thcf  advances  they  now  claim,  though  they  admit  that 
they  did  draw  on  Phyn^  Inglis  fy  Co.  for  them  ;  but  which 
drafts,  owing  to  their  having  exceeded  the  monthly  sum  they 
were  authorized  to  draw  for,  have  been  protested  for  non- 
acceptance  and  non-payment,  and  have  been  eventually  paid 
for  the  honor  of  the  drawers.  They  deny  that  the  suit  at  law 
was  prosecuted  for  the  benefit  of  Cruden,  but  allege  it  was  for 
their  own  benefit,  and  that  they  look  •alone  to  the  respondents 
to  be  reimbursed ;  and  they  insist,  that  the  referees  did  not 
exclude  any  point  of  defence  from  their  consideration,  as  being 
of  equitable  jurisdiction. 

Whether  the  trial  before  the  referees  be  considered  as  a  trial, 
on  strictly  legal  principles,  or  as  before  arbitrators  of  the  parties' 
own  choosing,  it  may  not  be  very  essential  to  examine.  In 
either  view,  it  draws  after  it  consequences,  which,  in  my  opin- 
ion, are  decisive  in  the  present  case ;  for  it  is  an  undeniable 
proposition,  that  a  defence  which  might  be  made  at  law,  and 
which  a  party  will  either  omit  or  decline  to  make,  cannot  be 
the  basis  of  a  suit  in  equity ;  unless  it  be  in  cases  offravd^  ac- 
cident or  trust,  peculiarly  within  the  province  of  a  court  of 
equity,  or  where  the  jurisdiction  of  the  legal  tribunal  cannot 
admit  the  defence. 

In  the  present  case,  it  was  a  matter  of  inquiry,  before  the 
referees,  whether  the  cargoes  had  arrived  pursuant  to  the  con- 
tract ;  and  whether  Cruden  was,  under  the  contract  between 
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iN  ERROR,  him  and  Hopktn$,  bound  to  receive  the  cargoes  at  any  other 

Albany      island  than  oarbadoci^  or  whatever  island  might  become  Brit-- 

March,  1808.    ish  hcad-quarters.     The  referees,  in  reporting  in  favor  of  the 

'^gJT*^^'*^^  respondents,  must  have  decided,  either  that  the  cargoes  did 

not  arrive  at  all,  or  did  not  arrive  at  the  island  contemplated 

and  agreed  upon  between  the  parties  to  the  contract.     Their 

decision  is  final  upon  this  point,  and  no  court  of  law  or  equitj 

should  disturb  it 

There  is  nothing  of  a  peculiarlj  equitable  jurisdiction,  in 
ascertaining  whether  the  appellants  were  agents  to  Cruden^ 
and  having  no  rights  of  their  own,  distinct  from  his.  This  was 
a  proper  subject  for  discussion,  even  in  a  court  of  law  ;  and  at 
law,  the  beneficial  interest  of  a  third  person  will  be  regarded 
and  upheld,  against  even  the  acts  of  the  trustee.  A  variety  of 
cases  might  be  mentioned,  •where  this  has  been  done  at  law; 
hence  it  was  a  matter  which  was,  or  might  have  been,  brought 
before  the  referees,  if  the  respondents  were  agents  without  any 
interest  or  right  in  the  contract,  that  Cruden  made  remittances 
to  Hopkins,  to  the  fraud  and  injury  of  the  respondents.  It  is 
equally  a  decisive  answer  to  this  ground  of  equity,  that  there 
is  no  pretence  that  the  respondents  offered  evidence  to  the 
referees,  which  could  have  influenced  their  decision ;  for,  by 
their  bill,  they  state  their  inability  to  do  so,  for  the  want  of  proof, 
and  of  discovery  from  the  appellants,  as  to  the  time  that 
Cruden  had  notice  of  the  advances  made,  and  the  non-arrival 
of  the  four  cargoes.  A  court  of  equity,  it  is  true,  is  ancillary 
to  a  court  of  law,  and  would  have  afforded  the  respondents 
its  aid  in  gaining  a  discovery  before  trial,  but  not  after; 
and  it  appears  to  me  to  be  novel  and  unprecedented,  to  ask  a 
review  of  a  cause,  at  law  or  in  equity,  because  a  party  has 
gone  to  trial  without  sufficient  proof,  which,  if  diligent,  he 
might  have  obtained.  There  is  another  answer  to  this  ground 
of  equity ;  it  is  denied  that  the  referees  did  exclude  this  sub- 
ject from  their  consideration,  on  the  ground  of  its  being  exclu- 
sively of  equitable  jurisdiction. 

In  short,  the  only  colorable  ground  of  equity  in  the  bill 
is,  that  the  suit  at  law  is  prosecuted  for  Cruden^s  benefit; 
and  this  is  pointedly  denied  by  the  answer.  It  is  scarcely 
necessary  to  remark,  that  the  answer  is  to  be  taken  as  true, 
in  those  parts  which  are  answers  to  interrogatories,  until  dis- 
proved. 

The  injunction,  then,  in  my  opinion,  ought  not  to  have  been 
continued,  under  any  notion  that  there  was  an  equity  stated 
in  the  bill,  which  was  not  denied ;  nor  upon  the  idea  that  the 
appellants  were  agents^  and  not  invested  with  any  rights 
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peculiar  to  themselves.     The  contract  was  theirs ;  it  was  an  m  error. 
additional  security  in  case  of  the  non-arrival  of  the  cargoes ;     albanv, 
and  though  Cruden  was  •Kable  to  the  appellants,  the  respond-  ^^JJ[^^J2^ 
ents  were  also  liable,  when  the  contingency  to  make  them  so     M'Vickar 
happened.  .„  ^' 

There  are  cases  in  which  a  court  of  chancery  will  not  dis- 
solve an  injunction,  until  all  the  defendants  have  answered ; 
but  those  are  cases,  where  the  defendants  have  an  identity  of 
interests,  and  where  the  act  of  one  will  affect  the  other.  In 
the  present  case,  I  have  already  stated,  that  there  is  not  an 
identity  of  interests  between  the  appellants  and  Cruden ;  the 
answer  of  the  latter  could  never  be  read  as  evidence  against 
the  appellants.  It  was,  therefore,  improper  to  restrain  the 
appellants,  by  an  injunction,  from  availing  themselves  of  a  legal 
remedy  they  acquired  in  a  due  course  of  law,  until  Cruden's 
answer  came  in.  I  am,  therefore,  of  opinion,  that  the  order 
appealed  from  ought  to  be  reversed. 

Kent,  Ch.  J.,  declared  himself  to  be  of  the  same  opinion. 

The  majority  of  the  court  being  of  the  same  opinion,  it  was 
thereupon  ordered,  adjudged  and  decreed,  that  the  order  of 
the  Court  of  Chancery  complained  of,  be  reversed ;  and  that 
the  complainants'  bill  in  the  said  cause  be  dismissed  with 
costs ;  and  that  the  record  and  proceedin/^s  be  remitted  to  the 
Court  of  Chancery,  to  be  executed  according  to  law. 

Judgment  reversed. 
Vol.  IV.  54  4^7 
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SAHDf 

■ndotfaen 

¥. 


•Comfort  Sands,  Henrt  Sands,  Lewis  Sands,  Na-      | 
THANiEL  Prime,  and  others,  appellants, 


^»jj^  against 

George  Codwise,  jun.,  Peter  Ludlow,  James  Cod- 
wise,  Robert  Morris,  James  Ludlum,  Jonathan 
Ogden,  Isaac  Cock,  Allen  Clapp,  Jacob  Valen- 
tine, aod  Michael  Merrit,  respondents. 

Whai  acts  and  THE  respondents  filed  their  bill  in  the  Court  of  Chancery,  as 
of*  fraud.  *^  will  creditors  of  the  appellant  Comfort  Sands,  for  themselves,  and 
avoid  convey  |J1  the  Other  Creditors  of  Comfort  Sandsj  who  should  be  adjudg- 
en^tortr*^"*^  ed  entitled  so  to  do,  and  who  should  come  in  and  contribute  to 
Conveyances  the  exDcnses  of  the  suit,  or  any  other  proceedinffs  which  miffht 

made  to  defeat  ■        t-  *^  ,    j  ^   •  i  •  f         u        •*  -    ^ 

creditors  are  be  directed,  or  take  place,  in  consequence  of  such  suit,  against 
void  by  com-  the  appellants,  and  others,  made  defendants. 
■Tby*  Ae^siai.  The  appellant  Comfort  Sandsy  for  many  years,  prior  to  the 
"•«^f  fr«j^^  year'  1797,  was  extensively  concerned  in  business,  as  a  mer- 
arevoid^ontbe  chant,  and  was  reputed  to  be  a  person  of  large  estate.  About 
f™**filQd*aie"  ^^^  y^^  1797,  he  became  indebted  to  the  respondents,  in  the 
are  to  be'  con^  sums  of  uioncy  mentioned  in  their  bill,  and  which  remain  un- 
sidered  as  void  paid.  In  the  year  1797,  and  after,  being  indebted  to  the  re- 
axe  not  allowed  spondcuts,  he  became  embarrassed  in  his  affairs,  stopped  pay- 
to  stand  as  sc-  ment,  and  pretended  to  be  unable  to  pay  his  debts,  but  did  not 
granfee,  for  ad-  exhibit  to  his  Creditors  a  statement  of  his  affairs, 
vances  ne  may  ^t  the  time  he  Stopped  payment,  he  was  possessed  of  a  large 
[  *  537  ]  personal  estate,  and  a  large  and  valuable  real  *estate  ;  part  of 
have  inadcj  or  which  was  situated  in  the  city  of  New-York;  part  in  Brooklyn^ 
h^'^y'havc  in  King*s  county;  part  at  Schaticoke^  in  Rensselaer  county; 
entered  into,  on  part  in  DrEnisiuk,  in  Orange  county  ;  some  in  the  city  of  Wash- 
Where'** '  Te  tngtoJi,  inthc  territory  of  the  United  States,  besides  lands  in  the 

Seod*^'   5^   *  ^^^®  ^^  ^^^^g^^i  ^^^  elsewhere. 

defeat  creditors*)  When  he  Stopped  payment,  JET.  and  S.  Johnson  were  endors- 
afterwards  be-  ers  on  his  notes,  for  his  accommodation ;  and  on  a  settlement 
ropt/theVwiieo  of  accouuts,  in  Ftbnuiry,  1798,  there  was  a  balance  due  from 
w  jj*^*^**"j*j***^'3  him  to  the  said  H.  and  S.  Johnson,  of  12,634  dollars  and  1 1  cents, 
profits,  su^e-  of  which  he  paid  them,  soon  after,  800  dollars ;  and  they  still 
<!««"*  *°^«*ct  remained  endorsers  on  a  note,  remaining  in  the  bank  oT  New- 
or  fromthe'iirae  York,  for  2,500  dollars,  which,  added  to  the  balance  of  account, 
^^'^be '^redu?'  '"^de  the  sum  of  14,334  dollars  and  11  cents;  for  which  sum 
tocaiihimioac-  he  voluntarily  gave  to  them  a  bond  and  warrant  of  attorney, 
*^**d"Lr  before!  ^"  which  judgment  was  entered  up  against  him,  in  July,  17£8j 

Where  a  bill 
in  chancery  was  filed  by  creditors,  to  set  aside  the  deeds  of  a  bankrupt,  on  the  ground  of  fraud,  it  was 
held,  that  tlie  property  was  not  to  be  placed  in  &e  hands  of  a  master,  oQt  was  to  be  disposed  or  by  lbs 
assis^et  of  the  bankrupt,  arcordinsf  to  the  hanknipt  law  of  the  United  States. 

On  an  appeal,  this  court  will  decide  on  those  parts  only  of  the  decree  of  the  court  below,  which  are  com 
plained  of  in  the  petition  of  appeal. 
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and  was  the  firi)t  judgment  against  him.  A  fieri  facias  was  soon 
after  issued  on  the  said  judgment,  which  was  levied  on  the 
household  furniture,  and  other  personal  property  of  Comfoil 
Sands^  and  on  his  dwelUng-4iouse  in  Pine  $treety  and  another 
dwelling-house  in  Cedar  street  In  Novembety  1798,  the  sher- 
iff sold  the  personal  property  taken  on  the  execution,  at  public 
auction,  to  the  appellant  l^aihamtl  Prime^  the  son-in-bw  of 
the  said  Ckmfart  Sands j  as  the  highest  bidder,  for  l,37i  dollars 
and  37  cents,  being  less  than  its  red  value.  Primty  with  the 
consent  of  the  plaintifis  named  in  the  execution,  gave  his  note 
for  the  amount ;  but  whether  be  afterwards  paid  it,  did  not  ap* 
pear.  He  left  the  property  in  the  possession  of  Comfort  Sandsj 
who  had  the  use  of  it,  until  his  bankruptcy. 

The  houses  in  Pine  and  Cedar  streets  were  also  exposed  to 
sale  by  the  sheriff,  and  were  struck  off  to  John  Swartwov4,  as 
the  highest  bidder,  for  11,000  dollars^  and  H.  and  S.  Johnson 
agreed  to  receive  in  payment  *from  the  purchaser,  their  own 
notes,  originally  given  to  Melandhon  Smithy  and  which  hod  conoe 
into  the  hands  of  Comfort  Sandsy  amounting  to  9,116  dollars 
and  25  cents,  and  a  note,  endorsed  by  them  and  Francis  Wain- 
Wright y  for  2,500  dollars.  These  notes  were  obtained  by  Comfort 
Sandsy  and  delivered  to  Swartwouty  who  delivered  them  to  H, 
and  tS.  JohnsoHy  who  thereupon  directed  the  sheriff  to  make  a 
conveyance  of  the  property  to  Swartwout,  who  was  bail  for  Com^ 
fart  Sandsy  and  his  surety  on  bonds  at  the  custom-house.  In 
January y  1801,  Comfort  Sands  having  exonerated  SwarttvotU 
from  his  responsibilities  for  him,  the  latter  agreed  to  convey  4he 
houses  in  Pine  and  Cedar  streets  to  any  person  the  former 
might  appoint.  In  Aprily  1801,  he  conveyed  the  same  houses 
to  Lewis  Sandsy  a  son  of  Comfort  SandSy  (who,  in  his  answer, 
stated  he  received  his  note  for  11,000  dollars,)  subject  to  a 
mortgage  to  Samuel  Jones y  and  John  Haring,  for  2,312  dollars. 
In  Julj/y  1801,  Comfort  Sands  moved  into  the  house  in  Pine 
streety  and  occupied  it  for  some  time  aflerwards.  The  houses 
and  lots,  in  Pine  and  Cedar  streets,  are  stated  to  have  cost,  in 
1794  and  1795,  13,750  dollars. 

In  Julyy  1798,  Comfort  Sands  mortgaged  his  estate  in  BrooJc- 
lyn^  t3  the  bank  of  New-Yorky  to  secure  the  payment  of  50,000 
dollars,  with  interest ;  and  tJie  value  of  the  property  was  al- 
leged in  the  bill,  to  be  100,000  dollars.  Afterwards,  in  July, 
1798,  he  conveyed  the  same  property  to  his  son,  Henry  Sands, 
for  the  consideration  of  60,000  dollars,  of  which  he  was  to  pay 
56,000  to  the  bank  of  New-  Yorky  which  included  what  was  due, 
and  one  year's  interest  in  advance;  and  the  remaining  4,000 
dollars  was  to  be  paid  to  Comfort  Sands.  Notwitbslanding 
the  sale.  Comfort  Sands  continued  to  exercise  acts  of  ownership 
over  the  property  ;  speaking  of  it  as  his  own,  making  verbal 
leases  pf  some  parts,  and  written  leases  of  other  part<<,  paying 
the  taxes  and  offering  parts  of  *it  for  sale,  and  actually  selling 
portions  of  tiie  property  to  several  persons. 
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JN  ERROR.  In  July,  1798,  Comfort  Sands  conveyed  all  his  lands  in  Sdka- 
ticoke  to  his  son,  Henry  Sands^  for  the  consideration  of  8,090 
dollars ;  and  in  S^temierj  1800,  he  conveyed  to  the  same  sod, 
all  his  real  estate  in  SKnisink,  for  the  consideration  of  S^ldS 
dollars,  of  which,  7,125  dollars  was  to  be  paid  to  one  Clayton, 
on  account  of  a  debt  due  to  him  from  Comfort  Sands ^  and  1,000 
to  the  appellant  himself,  as  he  stated  in  his  answer. 

In  liovembery  1800,  Comfort  Sands  conveyed  to  his  son, 
hewis  Sands^  all  his  real  estate  in  the  city  of  Washington,  for 
the  consideration  of  9,000  dollars.  At  the  time  of  his  stepping 
pajrment.  Comfort  Sands  also  had  a  claim  against  the  United 
States,  for  a  large  sum  of  money,  the  amount  of  which  had  been 

?reviously  settled  by  arbitrators ;  and  which  he  assigned  to 
fathaniel  Prime,  for  the  simi  of  5  dollars,  in  trust,  to  pay  cer- 
tain creditors. 

Comfort  Sands  was  possessed  of  real  estate  in  James  street, 
in  the  city  of  New-  York,  which  was  mortgaged  to  the  bank  of 
New-  York;  and  on  the  5th  September,  1800,  having  paid  the  sum 
for  which  it  was  pledged,  the  bank,  by  his  direction,  conveyed 
the  estate  to  Robert  Sands,  his  brother,  who,  as  was  alleged  in 
the  bill,  did  not  pay  Comfort  Sands  any  thing  for  the  proper- 
ty ;  but  held  it  in  trust  for  Comfort  Sands,  who  continued  to 
receive  the  rents  and  profits. 

In  the  year  1796,  C  Sands  was  owner  of  three  lots  of  ground 
in  Greenwich  street;  one  of  which,  he  conveyed  to  each  of  his 
three  daughters,  Cornelia,  Frances  and  Sarah  Maria,  for  the 
consideration  of  five  shillings,  for  their  advancement,  and  better 
provision  in  life.  Sarah  Maria  died  in  1802,  and  her  £ither 
received  the  rents  and  profits  of  the  lot. 

^Joseph  Sands,  the  eldest  son  of  Comfort  Sands,  went  to  Eu- 
rope, in  1790,  where  he  transacted  business  for  his  father,  as 
his  agent ;  and  settled  a  claim  on  the  government  of  France, 
for  150,840  livres,  which  was  registered  in  the  name  of  Joseph 
Sands,  out  of  which  he  was  directed  to  pay  certain  debts  of 
Comfort  Sands;  but  whether  he  paid  such  debts,  or  what  be- 
came of  the  fund,  did  not  appear. 

Comfort  Sands,  refiising  to  pay  his  creditors  or  to  give  them 
a  satisfactory  account  of  his  affairs,  was  sued ;  and  in  August, 
1796,  was  taken  in  execution,  and  imprisoned  in  King^s  county, 
where  he  continued,  until  July,  1801.  A  capias  ad  responden- 
dum having  been  issued  against  him,  in  January,  1801,  on  which 
he  was  arrested,  and  having  continued  in  custody,  under  the  ar- 
rest, for  more  than  two  months,  without  giving  bail,  a  commis- 
sion of  bankruptcy  was  issued  against  him,  on  the  22d  June, 
1801,  on  which  he  was  declared  a  bankrupt. 

Isaac  Kibbe  having  been  choi^en  an  assignee,  all  the  real  and 
personal  estate  of  the  bankrupt  was  assigned  to  him,  on  the 
18th  July,  1801 ;  and  the  respondents  proved  their  debts  under 
the  commii^sion.  In  a  letter  written  by  Comfort  Sands  to  a 
mercantile  house  in  England,  who  were  his  creditors,  two  days 
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after  the  commission  of  bankruptcy  issued,  he  says ;  ^<  That  the 
proceedings  of  some  of  his  ill-natured  creditors  had  brought 
him  to  a  determination  of  being  made  a  bankrupt ;  and  that  he 
had  then  arranged  with  all  his  friendly  creditors,  and  had  only 
his  hostile  ones  to  contend  witli,  who  would  suffer  for  their 
conduct,  and  not  get  5  per  cent  for  their  demands ;"  and  he 
admitted,  that  he  intended  to  become  a  bankrupt,  in  the  begin- 
ning of  June,  1801. 

On  his  examination  before  the  commissioners,  he  did  not  ad- 
mit that  he  was  possessed  of  any  real  or  personal  estate,  at  the 
time  of  his  becoming  a  bankrupt,  except  his  claim  on  the  French 
government,  liquidated  in  the  *name  of  Joseph  Sands^  his  son 
and  agent,  of  which  he  had  made  some  previous  appropriations ; 
and  some  out-standing  debts  and  claims  of  little  value. 

The  bill  of  the  respondents  charged,  that  the  conveyances  to 
the  sons  and  brother  of  Comfort  Sands,  above-mentioned,  were 
made  with  intent  to  defraud  his  creditors ;  that  Letcis  Sands 
and  Henry  Sands  were  young  men,  possessed  of  little  or  no 
property,  and  dependent  on  their  father ;  that  the  sums  men- 
tioned in  the  deeds  were  nominal  and  inadequate,  and  were 
neve?  paid  by  them,  or  if  they  gave  notes  or  securities,  they 
were  merely  colorable,  and  afterwards  given  up,  or  changed, 
so  as  to  suit  the  fraudulent  intent  of  Comfort  Sandsy  and  the 
property  held  as  in  trust,  for  him,  or  his  particular  friends ; 
that  afler  the  conveyances  were  made,  he  exercised  various 
acts  of  ownership  over  the  estates ;  and  that  he  declared,  on 
his  examination  before  the  commissioners  of  bankruptcy,  that 
be  considered  the  estates  in  the  hands  of  his  sons,  as  funds  for 
the  payment  of  such  debts  as  he  chose  to  pay ;  and  that  he  had 
made  arrangements  to  have  them  applied  accordingly ;  that 
these  arrangements  were  made,  wholly,  or  in  part,  by  obtaining 
from  his  sons  and  friends,  promissory  notes  payable  to  himself^ 
at  distant  periods ;  and  which  he  endorsed  and  delivered  to  cer- 
tain creditors,  to  be  held  by  them,  and  to  be  paid  out  of  the 
sales  of  the  property,  so  conveyed  and  assigned ;  that  some  of 
these  notes,  to  the  amount  of  5  or  6,000  dollars,  were  placed 
in  the  hands  of  John  Blagge,  upon  a  pretended  •trust,  for  cer- 
tain creditors  of  Comfort  Sands^  with  whom  Blagge  was  wholly 
unacquainted,  and  from  whom  he  had  no  authority  to  accept 
the  notes;  that  Isaac  Kibbe,  the  assignee,  was  chosen  by  a 
majority  of  the  creditors  of  Sands,  and  against  the  wishes  of 
the  respondents ;  and  in  August,  1601,  the  respondents  applied 
to  Kibbe,  for  permission  to  *use  his  name,  in  such  proceedings 
at  law,  or  in  equity,  as  should  be  necessary  for  the  creditors  of 
Sands  to  obtain  justice,  and  to  have  the  property  which  had 
been  fraudulently  conveyed,  or  concealed,  applied  to  the  pay- 
ment of  his  debts  :  and  they  offered,  in  case  ISbbe  would  con- 
sent, to  indemnify  him  against  all  costs  and  expenses ;  but  he 
declined  doing  any  thing  therein,  and  took  no  steps  to  get  pos* 
session  of  the  property  so  conveyed.     The  bill  sought  a  dis- 
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JN  ERROR,  covery  from  Comfort  Sands  of  his  affairs  ;  and  prayed  that  the 
ALBANY,     property  conveyed^  assigned,  or  delivered  to  others^  might  be 

}^^^J^^  applied  to  the  payment  of  the  debts  due  to  the  reqiondesls, 
and  such  other  creditors  as  should  come  in  and  contrytMiley  and 
be  decreed  entitled  to  participate  with  the  complainants,  and 
particular  relief  as  to  the  other  defendants,  &c.  An  injanctioD 
was  issued  to  prevent  the  appellants  and  Robert  Sandsj  finom 
conveying  or  disposing  of  the  property,  moneys,  or  securities 
which  had  bcl<Higed  to  Omf&ri  SanJsy  and  in  their  hands,  or 
under  their  control,  until  the  further  order  of  the  court. 

Comfort  Sands,  in  his  answer,  in  the  court  below,  denied  that 
the  conveyances  above-mentioned;  were  made  to  defraud  his 
creditors,  or  that  any  trust  was  expressed  or  understood  ibr 
him,  or  that  he  had  any  design  to  secure  the  property  to  him- 
self  or  his  family ;  he  alleged  that  he  acted  as  an  agent  for  his 
son  Uennf,  in  relation  to  the  Brooklyn  estate  ;  that  his  object 
in  the  sale  of  his  property,  was  to  apply  it  to  the  payment  of 
his  debts;  and  that  he  expected  his  son  Henry  would  have 
been  able  to  dispose  of  the  property  (with  some  benefit  to  him* 
self)  for  the  notes  of  Comfort  Sands ;  that  the  security  he  took 
from  his  sons  was  personal,  but  bona  fide ;  that  he  believed  his 
sons  would  have  been  fully  able  to  pay  the  notes,  out  of  the 
property  sold  by  them,  as  the  notes  were  payable  at  different 
periods,  so  as  to  ddford  time  for  sales,  without  any  sacrifice, 
but  that  the  sales  had  been  prevented  *by  the  injunction  ob^ 
tained  by  the  respondents ;  that  some  of  the  notes  had  been 
paid,  but  the  greatest  part  stll  remained  unpaid ;  and  that  a 
further  reason  for  his  making  the  conveyances  absolute,  with- 
out any  other  security  for  the  purchase-money,  was  to  avdd 
having  the  property  sacrificed  at  auction,  under  a  sheriff's  sale« 
for  the  benefit  of  particular  creditors ;  that  at  the  time  he  paid 
the  notes  to  his  creditors,  he  had  no  intention  of  becoming  a 
bankrupt.     He  also  denied  all  collusion  with  his  assignee,  to 
prevent  any  suits  being  brought  against  him,  or  any  knowledge 
of  what  passed  between  the  respondents  and  Kibbe ;  he  alleged 
that  the  property  in  James  street  was  conveyed  to  his  brother 
Robert,  in  trust,  to  pay  two  notes,  one  to  John  Jackson,  and  the 
other  to  David  Smith  fy  Co.,  and  that  the  property  was  convey- 
ed to  John  Jackson  absolutely,  without  any  trust  whatever,  and 
the  notes  taken  up ;  that  he  gave  a  full  account  of  the  disposi- 
tion he  had  made  of  his  property,  before  the  commissioners; 
he  denied  that  the  commission  of  bankruptcy  was  taken  out 
collusively,  and  insisted  on  the  benefit  of  his  discharge  under 
the  bankrupt  law. 

Most  of  the  other  defendants  answered,  or  disclaimed ;  and 
the  bill  was  taken  pro  eonfesso,  against  the  rest. 

Much  testimony  was  taken  in  the  cause,  and  many  exhibits 
were  read  at  the  hearing ;  but  it  is  unnecessary  to  swell  the 
case,  by  a  detail  of  them,  as  the  material  facts,  not  above  stated, 
are  mentioned  in  the  opinions  of  the  court 
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The  coQge  was  brought  to  a  hearing,  before  the  chancellor,  in  error, 
in  Marchj  1805,  and  on  the  17th  February^  1806,  he  pro- 
nounced the  following  decree : — 


ALIiANY, 
Marcfa,  180a. 


'^  That  the  dwelling-house  situate  adjoining  Pint  sireety  ia 
the  city  of  Neto-York,  with  the  ground  thereunto  belonging, 
(M*  therewith  used,  mentioned  in  the  pleadings  of  this  cause, 
and  also  the  dwelling-house  in  the  *rear  of  the  before-mentioned 
dwelling  house,  and  situate  adjoining  Cedar  street^  in  the  said 
city,  with  the  ground  thereunto  belonging,  or  therewith  used, 
also  mentioned  in  the  pleadings  of  this  cause,  be  respectively 
sold,  by  one  of  Uie  masters  of  this  court,  at  public  auction,  in 
the  city  of  Ntw^Yorky  after  giving  at  least  tix  week$*  noHce  of 
the  tune  and  place  of  such  sale,  in  two  or  more  of  the  public 
newspapers,  printed  in  the  city  of  New-York;  and  that  out  of 
the  proceeds  of  the  said  sales,  the  said  master  pay  Samuel 
Jones  and  John  Uaring,  two  of  the  defendants  in  this  cause, 
the  amount  due  to  them  on  the  mortgage,  executed  to  them  by 
the  defendant,  Joseph  iSands^  which  mortgage  is  mentioned  in 
the  pleadings  in  this  cause,  together  with  their  costs,  to  be 
taxed  ;  the  amount  so  due,  on  the  said  mortgage,  to  be  ascer- 
tained by  the  said  master,  who  shall  sell  the  said  premises, 
which,  together  with  the  amount  of  such  taxed  costs,  the  said 
master  is  to  report  to  the  court,  with  all  convenient  speed :  And 
that  the  said  master  bring  into  court  the  surplus  money,  aris- 
ing from  such  sales,  to  be  distributed  among  the  creditors  of 
the  Eaid  Comfort  Sandsj  as  thall  be  hereafter  directed :  And 
further,  that  the  defendant  Lewis  Sands  join  with  the  said  mas- 
ter, in  the  conveyances  to  be  ncade  of  the  said  premises  to  the 
purchasers  thereof,  in  fee  simple;  and  that  the  defendants 
Comfort  Sands  and  Lewis  Sands,  or  one  of  them,  deliver  to  the 
said  master,  the  deed  from  the  former  sheriff  of  the  city  of 
New*  York  to  John  Swartwoui^  and  the  deed  from  the  said  John 
Swartwout  to  the  said  Lewis  Sands,  for  the  said  houses  and 
grounds  so  ordered  to  be  sold,  which  are  mentioned  in  the 
pleadings,  or  proofs  in  this  cause;  and  that  they,  the  said 
Comfort  Sands  and  Letcis  Sands^  at  the  same  time,  and  under 
oath,  to  be  administered  by  the  eaid  master,  if  he  thinks  proper 
to.administer  the  same,  deliver  unto  the  said  master  all  the  deeds, 
conveyances  or  assurances,  in  their  or  either  of  their  hands  or 
*power,  relating  to  the  said  premises,  or  any  part  thereof,  and 
that  the  said  master  deposit  the  said  deeds,  conveyances  and 
assurances  in  the  office  of  the  assistant  register  of  this  court, 
in  the  city  of  New-York^  to  wait  the  further  order  of  this  court 
touching  the  same.  And  that  the  said  Samuel  Jones  and  John 
Haring^  upon  receiving  the  amount  due  to  them  on  the  said 
mortgage,  with  their  costs  to  be  taxed  as  aforesaid,  shall  either 
assign  the  suid  mortgage  to  attend  the  inheritance,  or  cause 
the  registry  thereof  to  be  canceled,  as  the  purchasers  of  the 
said  premises  shall  elect :  And  it  is  further  ordered,  adjudged 
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JN  ERROR,  and  decreed,  that  the  defendant  Lewis  Satidsj  account  before 
the  said  master,  who  shall  sell  the  before-mentioned  premises, 
for  the  rents  and  profits  of  the  before-mentioned  houses  and 
grounds,  from  the  twenty-seventh  day  of  Aprils  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  one,  (being  the  day 
when,  according  to  his  apswer,  and  the  proofs  in  the  cause,  he 
received  a  conveyance  thereof  fi-om  John  Swariwouty)  to  the 
time  the  master  shall  sell  the  same,  as  hercin-before  directed : 
and  that,  in  stating  such  account,  the  master  Inake  an  allow- 
ance for  all  necessary  repairs  and  improvements,  permanently 
useful ;  and  that  in  such  account,  the  said  Lewis  Sands  be 
charged  by  the  master  with  the  clear  annual  value  of  the  said 
premises ;  and  if,  on  inquiry,  it  shall  appear  to  the  said  master, 
that  the  said  Leuns  Sands  shall  not,  in  fact,  have  received  the 
rents  and  profits  of  the  said  premises,  from  the  said  Comfort 
Sandsy  for  the  whole  or  some  part  of  the  period,  last  aforesaid, 
the  said  Comfort  Sands  shall  account  for  the  said  rents  and 
profits,  for  such  period  as  he  has  not  paid  the  same  to  the  said 
Lewis  Sands,  according  to  the  aforesaid  directions ;  and  that 
the  said  master  have  power  to  examine  the  said  Lewis  Sands 
and  Comfort  Sands ,  on  oath,  in  relation  to  said  accounting,  if 
he  shall  deem  it  proper ;  and  it  is  in  like  manner  ordered,  *ad- 
judged  and  decreed,  that  the  defendant  Henry  Sands  shafl 
convey  to  Thomas  Cooper,  one  of  the  masters  of  this  court, 
by  a  competent  deed  or  instrument  in  the  law,  to  be  devised 
and  settled  by  the  said  master,  all  and  singular,  the  lands,  tene- 
ments and  hereditaments,  and  real  estate,  situate  at  Brooklyn^ 
in  Kinsc's  county,  which  were  conveyed  to  the  said  Henry 
Sandsyoy  the  defendant  Comfort  Sands,  by  the  deed  or  con- 
veyance, mentioned  in  the  pleadings  of  this  cause,  bearing  date 
on  or  about  the  ninth  day  of  July,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  ninety-eight,  excepting  such  parts 
of  the  said  lands,  tenements,  or  real  estate,  as  the  said  defend- 
ant Henry  Sands  conveyed  unto  the  said  defendant  Comfort 
Sandsy  by  a  deed  or  conveyance,  bearing  date  on  or  about  the 
fifteenth  day  of  September,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  one,  and  which  appeared  in  proof  at 
the  hearing  of  this  cause ;  and  excepting  also  such  other  parts 
or  portions  of  the  said  lands,  tenements,  hereditaments  and 
:eal  estate,  as  may  have  been  heretofore,  and  since  the  said 
conveyance  from  the  srid  Comfort  Sands  to*  the  said  Henry 
Sands,  sold  and  conveyed  by  the  said  Henry  Sands  to  any  other 
person  or  persons  bona  fide,  and  for  valuable  consideration,  be- 
fore the  thirteenth  day  of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  one,  the  day  on  which  the  bill 
in  this  cause  was  filed ;  and  excepting  further,  such  parts  or 
portions  of  the  said  premises,  as  have  been  or  may  be  hereaf- 
ter and  before  such  conveyance  from  the  said  Henry  Sands  to 
the  master  shall  be  executed,  sold  unto  the  decretal  order  of 
this  court,  to  satisfy  the  mortgage  on  the  said  premises,  given 
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by  the  said  Comfort  Sands^  and  held  by  the  president,  direct- 
ors, and  company  of  the  bank  of  New-York;  such  convey- 
ance from  the  said  Henry  Sands  to  the  master  as  is  hereby 
intended  and  directed,  is  to  embrace  all  that  part  of  the  said 
real  estate  and  premises,  *which,  on  a  partition  between  the 
defendant  Henry  Sands  and  Joshua  Sands^  fell  or  was  assigned 
to  the  said  Henry  Sands,  as  the  grantee  of  the  said  Comfort 
Sands,  as  in  the  pleadings  mentioned ;  and  to  the  end  that  it 
may  be  known  how  much  and  what  parts  or  portions  of  the 
said  real  estate,  situate  at  Brooklyn,  and  mentioned  in  the 
pleadings  in  this  cause,  are  to  be  thus  conveyed  by  the  said 
Henry  Sands^  to  the  master  in  conformity  to  this  order  and  de- 
cree ;  the  said  Henry  Sands  shall  state  to  the  said  master,  upon 
oath,  if  required,  the  particular  parts  or  portions  of  the  said 
lands,  tenements  and  hereditaments  which  have  been  conveyed 
by  him,  the  said  Henry  Stiiids,  which  Are  embraced  or  fall 
within  the  second  exception  before  expressed  5  and  the  person 
or  persons  to  whom  such  conveyance  or  conveyances  was  or 
were  made,  and  the  time  or  times  when,  and  the  consideration 
for  each  lot  or  parcel  so  conveyed,  and  whether  tjie  considera- 
tion moneys  have  been  phid,  and  if  not,  wh^i  payable  and 
how  secured :  And  it  is  further  ordered;  adjudged  and  decreed, 
that  the  defendant  Henry  Sands,  before,  or  at  the  time  of  exe- 
cuting such  conveyance  to  the  master,  as  is  fcereby  directed, 
of  the  said  lands,  tenements  and  hereditaments,  situate  at 
Brooklyn,  shall  deliver  unto  the  said  master  the  said  deed  from 
the  said  Comfort  Saiids  to  the  said  Henry  Sands,  dated  on  or 
about  the  ninth  day  of  July,  in  the  year  of  our  Lord  one  thou^ 
sand  seven  hundred  and  ninety-eight,  in  the  pleadings  men-* 
tioned,  and  also  the  deed  or  instrument  of  the  partition  made 
of  the  real  estate  situate  at  Brooklyn,  between  the  said  de- 
fendant Henry  Sands,  as  grantee  of  the  said  Comfort  Sands, 
and  Joshua  Sands,  in  the  pleadings  in  this  cause  mentioned ; 
and  also  all  other  deeds,  conveyances  orevidences  of  title,  and 
all  leases  made  thereof,  or  any  part  or  parts  thereof,  and  also  all 
maps  of  the  said  lands,  tenements  or  hereditaments,  situate  at 
Brooklyn,  in  the  hands,  possession  or  *power,  of  the  said  Henry 
Sands ;  and  that  the  said  master  have  power  to  examine  the  said 
Henry  Sands,  on  oath,  if  he  thinks  proper,  touching  such  deeds 
or  other  evidences  of  title  as  are  hereby  directed  to  be  delivered 
by  him,  the  said  Henry  Sands,  to  the  said  master :  And  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  defendant  Henry 
Sands  account  before  the  said  master  on  oath,  for  the  proceeds 
of  the  sales  of  every  part  of  the  said  lands,  tenements  and 
hereditaments,  situate  at  Brooklyn,  aforesaid,  which  were  con- 
veyed to  him  by  the  said  Comfort  Sands,  by  the  deed  or  con- 
veyance mentioned  in  the  pleadings  in  this  cause,  bearing  date 
on  or  about  the  ninth  day  of  Jtuy,  in  the  year  of  our  Lord 
one  thousand  seven  hundred,  and  ninety-eight,  excepting  so 
much  thereof  as  has  already  or  may  hereafter  be  sold,  under 
Vol.  IV.  55  435 
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i»  SRRon.  die  decfetal  order  of  (his  couit  to  satisfy  the  oftortgage,  od  the 
ALBANY,  same  premises,  held  by  the  president,  directors  and  compaaj 
of  the  bank  of  Ntw^Yorkf  euad  excepting  also  so  much  thereof 
as  the  said  Henry  Sands  recooTeyed  to  the  defendant  Comfort 
Sandt^  by  the  aforesaid  deed,  bearing  date  on  or  about  the 
fifteenth  day  of  <Sep(ein6er,  in  the  year  of  our  Lord  one  thou- 
sand ei^ht  hundred  and  one,  or  such  part  of  the  last-mention- 
ed portion  SI  the  said  Comfort  Sands  shall  actually  convey  to 
the  master  as  hereafter  directed ;  that  in  such  account  the  said 
Henry  Sands  be  charged  with  all  the  said  real  estate,  or  such 
parts  thereof  as  have  been  sold  or  conveyed,  between  the  said 
ninth  day  of  July^  in  the  year  of  our  Lo^  one  thousand  seven 
hundred  and  ninety-eight,  and  the  thirteenth  day  of  Novembery 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  one, 
according  to  the  real  and  true  value  of  the  property,  at  the 
times  of  selling  and  conveying  the  same ;  and  also  that  the 
said  Henry  Smds  account,  on  oath,  if  required,  for  the  rents 
and  profits  of  all  the  said  real  estate  conveyed  to  him  by  the 
said  Comfort  Sands  as  aforesaid,  from  the  said  *ninth  day  of 
Ju/y,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
ninety -eight,  in  which  account  th^said  Henry  Sands  shall  be 
charged  with  the  clear  annual  income  of  the  said  lands,  tene- 
ments and  hereditaments  ;  but  with  respect  to  those  parts  of 
the  said  real  estate,  which  have  been  or  may  be  sold  by  virtue 
of  a  decretal  order  of  this  court,  to  satisfy  the  said  mortgage 
held  by  the  president,  directors  and  company  of  the  bank  of 
Nevh  YorJCy  the  account  of  rents  and  profits  is  to  be  taken  only 
till  the  times  of  such  sales  respectively  ;  and  the  said  roaster, 
in  taking  the  said  accounts,  shall  allow  the  said  Henry  Sands, 
by  way  of  discharge,  all  such  sums  as  may  have  been  applied 
by  the  said  Henry  Sands  towards  discharging  the  said  mortgage 
to  the  president,  directors  and  comfMmy  of  the  bank  of  Hew- 
Yorky  or  the  payment  of  other  bona  fide  debts  contracted  by 
the  said  Comfort  Sands,  and  which  were  due  from  him,  and 
actually  paid  by  the  said  Henry  Sands  out  of  the  said  sales,  qr 
put  of  the  said  rents  and  profits,  on  or  before  the  fourth  day 
of  Aprilj  in  the  year  of  our  Lord  one  thousand  eight  hundred; 
and  for  all  necessary  repairs  and  improvements  permanently 
beneficial :  And  it  is  further  ordered,  that  the  said  master  re- 
port the  result  of  the  said  accounting  by  the  said  Henry  Stmds^ 
to  this  court  with  all  convenient  speed :  And  it  is  further  or- 
dered, adjudged  and  decreed,  that  the  defendant  Comfort  i^mds 
convey  to  the  aforesaid  mastor,  by  a  competent  deed  for  that 
purpose,  to  be  settled  by  him,  all  and. singular,  that  part  of  the 
ftaid  real  estate,  situate  at  Brooklyny  mentioned  in  the  plead- 
ings .in  this  cause,  which  was  conveyed  by  the  defendant  Henry 
Sands  to  the  said  Comfort  iSnmb,  by  a  deed  bearing  date  on  or 
about  the  fifteenth  day  of  September,  in  the  year  of  our  I..ord 
one  thousand  eight  hundred  and  one,  which  appeared  in  the 
prooft  in  this  cause,  excepting,  however,  so  much  of  the  said 
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fast-mentioned  premises,  as  the  said  Comfort  Sands  ^hall  have 
bona  Jide  sold  and  conveyed  to  any  person  or  persons,  previous 
to  the  thirteenth  day  of  November^  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  one,  which  sales  and  conveyances 
are  to  be  ascertained  by  the  said  master,  and  touching  which 
he  may  examine  the  said  Comfort  Sandsy  on  oath,  if  he  thinks 
proper ;  and  further,  that  the  said  Comfort  Sands,  at  the  time, 
or  before  he  makes  the  said  last-mentioned  conveyance,  (^hall 
deliver  to  the  said  master  the  said  deed  from  the  said  Htnry 
Sands  to  him,  bearing  date  on  the  said  fifteenth  day  of  Sep- 
tember,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  one,  and  all  other  deeds  or  evidences  of  title  relating  to 
the  said  last-mentioned  premises,  and  all  leases  of  the  same  or 
any  part  thereof,  and  all  maps  of  or  relating  thereto,  which 
are  in  the  possession,  power,  or  under  the  control  of  the  said 
Contort  Sands ;  and  this  under  the  oath  of  the  said  Comfort 
Sandsy  if  the  said  master  shall  think  proper :  And  it  is  further 
ordered,  adjudged,  and  decreed,  that  the  said  defendant  Comr 
fort  Sandsy  account  before  the  said  master  for  all  moneys  aris- 
ing from  the  sales,  conveyances  and  dispositions  of  the  said 
lands,  tenements  and  hereditaments,  situate  at  Brooklyn^  iand 
conveyed  by  him  to  the  defendant  Henry  Sands^  as  mentioned 
in  the  pleadings  in  this  cause,  and  which  have  been  sold,  con- 
veyed or  disposed  of  by  the  said  Comfort  Sands,  after  the  said 
ninth  day  of  July,  in  the  year  of  our  Lord  one  thousand  Fcven 
hundred  and  ninety-eight,  and  before  the  said  thirteenth  day 
of  November,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  one,  or  the  proceeds  whereof  have  been  received 
or  disposed  of  by  the  said  Comfort  Sands,  or  to  his  use; 
and  that  in  that  account  the  said  Comfort  Sands  be  charged 
with  the  real  and  true  value  of  the  said  premises,  sold,  con- 
veyed or  disponed  of  as  aforesaid :  And  that  the  said  mas- 
ter also  have  power  to  examine  the  said  Comfort  Sands 
on  oath,  touching  the  said  last-mentioned  Account,  if  he 
thinks  proper :  And  it  is  further  ordered,  adjudged  and 
decreed,  that  the  said  Comfort  ^ands  account  before  the 
said  master  for  the  rents  and  profits  o(  all  and  singular 
the  said  lands,  tenements  and  hereditaments,  situate  at 
Brooklyny  and  which  were  conveyed  by  the  said  Comfort  Sands 
to  the  defendant  Henry  Sands,  by  the  aforesaid  deed,  bearing 
date  on  or  about  the  ninth  day  of  July,  in  the  year  of  our  Lora 
one  thousand  seven  hui^dred  and  ninety-eight,  which  ha\e  been 
received  by  or  to  the  use  of  the  said  Comfort  Sands ;  and  also 
for  the  rents  and  profits  of  the  said  real  estate,  or  so  much 
thereof  as  may  have  been  leased  out  by,  or  has  been  in  the  pos- 
session of,  the  said  Comfort  JSands  since  the  day  of  the  date  pf 
the  said  conveyance  to  the  said  Henry  Sands ;  in  which  ac- 
count the  said  Comfort  Sands  is  to  be  chargec)  ^itb  the  clear 
annual  income  of  the  said  premises,  tp  be  ascertained  by  the 
imd  master^  and  to  be  allowed  for  all  necessary  repairs,  and 
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for  improvements  permanently  beneficial;  and  that  the  said 
master  have  power  to  examine  the  said  Comfort  Sands  upon 
oath,  touching  the  account  for  the  rents  and  profits  last  afore- 
said :  And  it  is  further  ordered,  adjudged  and  decreed,  that 
the  said  master  shall  forthwith,  afier  obtaining  the  same,  file  in 
the  office  of  the  assistant  register  of  this  court,  in  the  city  of  Aetr- 
YorJCy  aU  deeds,  conveyances  and  evidences  of  title,  and  maps 
of  the  said  lands,  tenements  and  hereditaments,  situate  ui  Brook- 
li/nj  which  shall  be  delivered  to  him  by  the  said  Henry  Sands 
and  Comfort  Sands^  in  pursuance  of  the  directions  hereby  given 
for  that  purpose,  with  a  schedule  describing  the  same,  there  to 
await  the  further  order  of  this  court ;  and  that  the  said  master 
report  to  this  court,  with  all  convenient  speed,  the  accounts  of 
the  said  Henry  Sands  and  Comfort  Sands^  herein  before  direct- 
ed to  be  taken :  And  it  is  further  ordered,  adjudged  and  de- 
creed, that  the  said  master  receive  from  the  said  defendants 
Henry  Sands  and  Comfort  *  Sands,  the  conveyances  of  the  said 
lands,  tenements  and  real  estate,  situate  at  BrooTdyn,  herein 
before  directed  to  be  made  in  trust,  to  be  sold ;  and  that  the 
said  master  sell  the  same  at  public  auction  in  the  city  of  New- 
TorJc,  in  such  parcels  or  portions,  as  he  may  think  proper ; 
giving  at  least  eMt  weeJcs^  notice  of  the  time  and  place  of  each 
sale ;  and  that  the  said  master,  together  with  the  defendants 
Comfort  Sands  and  Henry  SaTuis^  and  all  other  proper  parties, 
to  be  ascertained  by  the  said  master,  convey  the  said  premises 
to  the  purchasers  thereof  in  fee  simple ;  that  the  said  master 
bring  the  money  arising  from  the  said  sales  into  this  court,  to 
be  distributed  among  the  creditors  of  the  said  Comfort  Sands  as 
shall  be  hereafter  directed :  And  it  is  further  ordered,  adjudged 
and  decreed,  that  the  slaves,  household  furniture,  and  other 
personal  property  which  belonged  to  the  defendant  Comfort 
Sands,  and  which  were  sold  by  the  sherifi'of  the  city  and  county 
of  NeW'YorJc,  under  an  execution,  and  purchased  by  the  de- 
fendant Nathaniel  Prime,  and  by  him  left  in  the  possession  of 
the  said  Comfort  Sands,  as  in  the  pleadings  in  this  .cause  men- 
tioned, be  delivered  to  the  said  master,  and  by  him  sold  at 
public  auction,  first  giving  public  notice  of  the  time  and  place 
of  such  sale  ;  and  that  the  said  master  bring  the  proceeds  of 
the  said  last-mentioned  sales  into  this  court,  to  be  distributed 
among  the  creditors  of  the  said  Comfort  Sands,  as  shall  be 
hereafter  directed  ;  and  that  the  said  Nathaniel  Prime  and 
Comfort  Sands  inform  the  said  master  upon  oath,  of  the  par- 
ticulars of  the  said  slaves,  household  furniture,  and  personal 
property,  so  purchased  at  the  sheriffs  sales  by  the  said  Nathan- 
iel Prime ;  and  if  the  same  or  any  part  thereof  shall  not  be 
delivered  to  the  said  master,  in  pursuance  of  this  order,  by  rea- 
son of  having  been  since  sold  bona  fide  to  any  third  person,  or 
by  reason  oi  having  been  worn  out,  consumed  or  destroyed, 
that  the  said  Comfort  Sands  account  before  *the  said  master 
for  the  value  thereof,  or  so  much  thereof  as  shall  not  be  deliv- 
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ered  to  the  said  master  for  the  reasons  aforesaid ;  and  that  the  in  error, 
said  master  report  to  this  court  the  amount  of  the  said  siales,  ALBAinr. 
and  of  the  account  last  directed  :  And  it  is  further  ordered,  ad-  ^^'Jf^[, 
judged  and  decreed,  that  it  be  referred  to  one  of  the  masters 
of  this  court,  to  ascertain  and  report  to  this  court,' whether  any, 
and  what  parts  or  portions  of  the  said  real  estates,  situate  at 
MinisinJc  and  Schaticoke,  mentioned  in  the  pleadings  in  this 
cause,  have  been  conveyed  by  the  said  Henri/  Sandsj  before  the 
fourth  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight 
hundred,  to  the  bona  fide  creditors  of  the  said  Comfort  Sandsj 
in  satisfaction  or  towards  satisfaction,  of  the  said  creditors'  de- 
mands; and  when,  and  to  whom,  and  whether  any,  and  what 
parts  or  portions  of  ^the  said  last-mentioned  real  estates  have 
been  sold  or  conveyed,  or  agreed  to  be  conveyed  by  the  said 
Henry  Sands,  either  after  the  said  fourth  day  of  April,  in  the  year 
of  our  Lord  one  thousand  eight  hundred,  or  to  persons  bona  fide 
creditors  of  the  said  Comfort  Sands,  and  in  satisfaction  or  toward 
satisfaction  of  their  demands ;  and  when,  and  to  whom,  and  for 
what  considerations,  and  whether  such  consideration  money  has 
been  paid,  and  when  and  to  whom,  and  if  not  paid,  then  whether 
secured  to  be  paid,  and  by  whom,  and  to  whom,  and  in  what 
manner ;  and  also  to  inquire  whether  the  title  to  any,  and  what 
parts  or  portions  of  the  said  last-mentioned  real  estates  remain 
in  the  said  Henry  Sands  or  Comfort  Sands,  and  how  much  in 
particular,  and  the  value  thereof,  and  that  the  said  master  have 
power  to  examine  the  said  Henry  Sands  and  Comfort  Sands  on 
oath,  touching  the  premises  hereby  last  referred  to  him,  and 
that  he  report  thereon  to  this  court  with  all  convenient  speed : 
And  it  is  further  ordered,  adjudged  and  decreed,  that  it  be  re- 
ferred to  one  of  the  masters  of  this  court  to  ascertain  and  re- 
port to  this  court,  whether  *any,  and  what  parts  or  portions  of 
the  said  real  estates  situate  at  Washington,  in  the  territory  of 
the  United  States,  mentioned  in  the  pleadings  in  this  cause,  have 
been  conveyed  by  the  said  Lewis  Sands,  before  the  fourth  day 
of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred, 
to  the  bona  fide  creditors  of  the  said  Comfort  Sands,  in  satisfac- 
tion, or  towards  satisfaction  of  the  said  creditors'  demands;  and 
when,  and  to  whom,  and  whether  any,  and  what  parts  or  por- 
tions of  the  said  real  estates  have  been  sold  or  conveved,  or 
agreed  to  be  conveyed,  by  the  said  Lewis  Sands,  either  after  the 
said  fourth  day  of  April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred,  or  to  persons  not  bona  fide  creditors  of  the  said 
Comfort  Sands,  and  in  satisfaction,  or  towards  satisfaction,  of 
their  demands ;  and  when,  and  to  whom,  and  for  what  conside- 
ration, and  whether  such  Consideration  money  has  been  paid, 
and  when,  and  to  whom,  and  if  not  paid,  whether  secured  to  be 
paid,  and  by  whom,  and  to  whom,  and  in  what  manner;  and 
also  to  inquire  whether  the  title  to  any,  and  what  parts  or  por- 
tions of  the  said  last-mentioned  real  estates  remain  in  the  said 
Levns  Sands  or  Comfort  Sands,  and  how  much  in  particular  and 
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m ERROR,  the  valae  thereof;  and  that  the  said  master  have  power  to  ex 
amine  the  said  Ltvois  Sands  and  Comfort  Sands,  on  oath^  touch- 
ing the  premises  hereby  last  referred  to  him,  and  that  he  re- 
port thereon  to  this  court  with  all  convenient  speed :  And  it  is 
further  ordered  that  a  feigned  issue  or  issues  be  made  up  in 
the  Supreme  Court  of  this  state,  to  be  tried  by  a  jury  in  tlie  city 
and  county  of  New-  York^  at  any  sittings  or  circuit  court  there, 
to  be  hereader  held,  to  ascertain  by  the  verdict  of  such  jury, 
when  the  indenture  or  deed  bearing  date  on  the  thirteenth  day 
of  November,  in  the  year  of  our  Lord  one  thousand  seven  hun- 
dred and  ninety-six,  mentioned  in  the  pleadings  in  this  cause 
to  have  been  given  by  the  defendant  Comfort  Sands,  to  his 
daughter  ^Sarah  Maria  Sands,  for  a  lot  of  ground  adjoining 
Greenwich  street,  in  the  feity  of  New-  TorJc,  was  executed ;  and 
whether  the  said  Comfort  Sands  had  not  the  said  deed  in  his 
custody  or  |>ower  after  the  execution  thereof;  and  whether  the 
said  Comfort  Sands  did  not  receive  the  rents  and  profits,  or  ex- 
ercise other  acts  of  ownership  over  the  said  lot  of  ground,  after 
the  date  of  the  said  deed ;  and  whether  the  said  Comfort  Sands 
was  not,  at  the  time  of  executing  and  delivering  the  said  deed, 
largely  indebted ;  and  that  the  parlies  respectively  be  at  liberty 
to  read  and  offer  in  evidence,  on  the  trial  of  the  said  issues, 
the  pleadings  and  proofs  in  this  cause ;  and  to  offer  also  on  the 
said  trial  any  other  or  further  evidence  :  And  it  is  further  or- 
dered, that  the  complainants  in  this  cause  have  their  option 
either  to  make  up  and  carry  down  the  said  issues  to  trial,  or 
that  their  bill  as  to  the  said  lot  of  ground  be  dismissed :  And 
it  is  further  ordered,  that  all  further  directions  be  reserved  un- 
til the  coming  in  of  the  master's  reports,  or  the  further  order 
of  tbL*  court." 

From  this  decree  an  appeal  was  entered  to  this  court. 

The  reasons  for  the  decree  were  thus  given  by 

The  Chancellor.  The  right  of  the  complainants  generally 
to  sustain  this  bill  was  questioned,  on  the  ground  that  they  had 
not  made  out  a  lien  on  the  property  of  the  bankrupt ;  anci  they 
referred  their  right  to  a  period  anterior  to  1797,  before  which 
they  allege  their  debts  accrued! 

In  a  former  stage  of  this  cause  before  me,  the  complainants' 
bill  was  demurred  to,  by  some  of  the  defendants,  because  some 
of  the  complainants,  claiming  to  be  creditors,  had  not  proved 
or  offered  to  prove  their  debts  before  the  ^commissioners  of 
bankruptcy ;  and  this  cause  of  demurrer  was  sustained,  because 
no  privity  was  made  out  between  t)ie  assignee  and  a  creditor 
at  large,  who  had  no  particular  claim  on  the  fund,  that  *he 
might,  or  might  not,  resort  to  it ;  but  that  until  he  did,  it  could 
not  appear  that  he  had  an  interest  in  its  increase  or  application- 

The  same  objection,  at  a  subsequent  hearing,  was  repeated, 
as  to  others  of  the  complainants ;  but  it  was  admitted  in  argu- 
nient,  and  there  was  some  evidence  to  that  effect,  that  the  com- 
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plainants,  withoBt  distinguishing  which^  and  the  amount  of  m  error. 
their  difTetent  interests,  were  entitled  to  about  12,000  dollars     Albany^ 
under  the  commission. 

The  bill  is  of  a  somewhat  peculiar  complexion  ;  for  if  the 
complainants  have  a  right  to  maintain  it,  that  right  exists  in 
them,  both  collectively  and  individually,  though  they  profess  to 
exert  it  for  the  benefit  of  all  who  shall  ultimately  appear  enti- 
tled as  creditors  to  share  the  general  fund.  How  that  fund  was 
to  be  finally  disposed  of,  was  made  a  subject  for  my  Considera- 
tion. It  is  suflicient  for  all  equitable  purposes,  that  some  have 
entitled  themselves  as  creditors ;  and  tliat  the  competency  of 
the  others  to  become  parties,  has  been  tacitly  admitted  by  the 
defendants,  by  their  submitting  to  answer.  And  so  far  as  re- 
spects the  creditors  proving  themselves  such  under  the  commis- 
sion, they  may  be  well  likened,  as  has  been  done  ih  a  recent 
case,  {Exportt  Stokes,  7  Vesey,  jun.  408.)  in  the  English  Court 
of  Chancery,  to  creditors  on  execution,  for  the  commission  is 
in  the  nature  of  an  execution  as  to  all  the  creditors ;  and  an 
effectual  Ken  is  created  by  the  commission  for  their  benefit. 

It  was  objected  that  the  bill,  in  its  present  form,  could  not 
be  maintainfed,  because  the  complainants  could  not  be  admit- 
ted to  substitute  theihselves  for  the  assignees.  This  objection 
did  not  appear  to  be  much  relied  on ;  and  I  thought  it  could 
not  admit  of  a  doubt,  that  if  they  were  interested  in  this  fund, 
intrusted  to  the  management  of  the  assignee,  and  the  latter 
neglected  or  refused  to  do  the  duties  legally  imposed  on  him, 
the  creditors  might  pursue  their  interests,  by  filing  a  bill  at  tlie 
peril  of  costs. 

^Another  objection  as  to  the  mode  of  proving  the  bankrupt- 
cy, and  the  circumstances  Constituting  it,  was  taken  by  all  the 
defendants,  who  have  not  admitted  the  bankruptcy. 

The  56th  section  of  the  bankrupt  law  provided,  that  in  all 
cases  where  the  assignees  should  prosecute  any  debtor  of  the 
bankrupt,  for  any  debt,  duty  or  demand,  the  commission,  or  a 
certified  copy  thereof,  and  the  assignment  of  the  commission- 
ers of  the  bankrupt's  estate  should  be  considered  as  conclu- 
sive evidence  of  the  issuing  of  the  commission,  and  of  the 
person  named  therein,  being  a  trader  and  bankrupt,  at  the 
time  mentioned  therein. 

A  certified  copy  of  the  commission  of  bankruptcy,  and  of 
the  assignment  of  the  bankrupt's  estate,  were  given  in  evi- 
dence in  the  cause. 

Two  difiiculties  were  stated  ;  the  one  relating  to  the  com- 
plainants ;  the  other,  to  the  defendants. 

It  was  urged  that  this  section  merely  related  to  the  assignee; 
but  the  assignee  represents  the  interest  of  the  creditors  col- 
lectively, and  whether  the  assignee  sues  himself,  or,  in  con- 
sequence of  his  laches  or  fault,  devolves  the  execution  of  some 
of  his  functions  on  his  creditors,  it  ought  not  to  vary  the  rule 
of  evidence.    The  interest  pursued  is  the  same.    The  por- 
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sons  prosecuting  for  it  are  the  same,  under  a  different  descrip- 
tion. Their  relation  to  the  defendants  is  precisely  the  same, 
as  to  the  objects  pursued  ;  and  it  appeared  to  me  to  be  clearly 
within  the  reason  of  the  statute,  which  was  to  prevent  the 
debtors  of  the  bankrupt  from  sheltering  themselves  under  the 
subtlety  of  forms,  to  defeat  a  recovery. 

A  case  was  cited  from  D:>uglaa^  {Doug.  203.)  and  another 
from  the  Supreme  Court  of  this  state ;  (I  Caines^  588.)  but  I  did 
not  consider  them  as  having  any  analogy  to  the  present. 

*The  other  part  of  the  objection  respected  the  defendants. 

Debts  originate  in  express  compact,  or  by  the  act  and  ope- 
ration of  law.  Thus,  at  common  law,  an  action  may  as  well 
be  maintained  on  an  implied^  as  an  express  contract.  A  tort 
may  be  waived,  and  resort  be  had  to  the  assumpsit. 

The  words  are  debt,  duty  or  demand.  A  debt  may  be  creat- 
ed by  the  unjust  appropriation  of  the  chattel  of  another.  The 
word  demand  is  the  most  comprehensive  in  its  import  that 
technical  language  affords,  as  to  debts  or  duties ;  and  for  the 
purpose  of  promoting  substantial  justice,  there  can  be  no  in- 
surmountable restraint  to  extend  it  so  far  as  to  embrace  real 
estate,  and  to  consider  an  inequitable  appropriation  of  it  as 
creating  an  equitable  demand,  equivalent  to  a  debt  by  impli- 
cation of  law.  The  word  debtor  seems  to  have  been  intend- 
ed as  a  correlative  to  the  words  debt,  duty  or  demand;  and 
hence  I  was  of  opinion  that  it  might  well  be  maintained,  that 
if  the  defendants  had  fraudulently  possessed  themselves  of  the 
property  of  the  bankrupt,  they  ought  to  be  held  debtors,  by 
fraud,  which  no  refinements  or  legal  subtleties  ought  to  screen 
from  the  justice  of  the  court ;  and  whose  powers  are  always 
exerted  to  defeat  it.  The  general  objections  to  maintaining 
the  bill,  appeared  to  me  not  sustained. 

As  to  the  merits,  the  cade  presented  a  complicated  machine- 
ry, the  precise '  relations  of  the  different  pacts  of  which  it  was 
not  easy  f)  discover,  or  unfold,  though  its  effects  were  too 
obvious  to  be  mistaken. 

A  man  reputed  to  be  of  large  property,  possessed  of  an  am 
pie  real  and  personal  estate,  involved  in  debt  beyond  his  ability 
to  pay,  deliberately  profe>ses  an  intent  to  favor  his  friendly 
creditors  at  the  expense  of  others  whom  he  deems  unfriendly ; 
distrbutes  by  conveyances,  to  which  the  different  members  of 
his  family  are  subscribing  •witnesses,  a  large  proportion  of  his 
property  among  his  children,  and  others,  none  of  whom  are 
creditors,  and  some  of  whom  were  confessedly  incompetent  to 
pay,  unless  enabled  so  to  do,  by  the  production  of  the  subjects 
conveyed.'  These,  however,  instead  of  selling,  leave  him  in 
the  enjoyment  of  some  of  it,  in  the  perception  of  the  rents  of 
other  parts,  continuing  to  exercise  acts  of  ownership  at  differ- 
ent periods,  indicating  an  absolute  and  unrestrained  control, 
and  leaving  the  debts  of  both  classes  of  creditors  unsatisfied. 
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This  is  the  general  aspect  of  the  transaction.    Its  particular  in  error, 
4etails  require  a  more  minute  investigation. 

The  most  material  question  between  the  parlies  does  not 
arise  between  contending  creditors  as  to  preference.  It  is  be- 
tween creditors,  and  tliose  who  are  alleged  to  hold  bv  fraud. 

Previous  to  the  statute  of  bankruptcy,  no  law  existed  impos- 
ing it  as  a  duty  upon  an  insolvent  to  make  an  equal  distribu- 
tion of  his  estate  among  his  creditors,  unless  on  a  process  in- 
stituted at  his  own  instance.  The  field  of  competition  was 
therefore  left  open  for  the  most  vigilant  and  active,  to  secure 
preferences  in  the  payment  of  bona  fide  debts,  and  if  fairly  ac- 
quired, they  could  not,  unless  affected  by  the  usual  badges'  of 
fraud,  be  defeated. 

The  obl'gation  of  the  debtor  sacredly  to  devote  the  whole  of 
his  property  to  the  payment  of  his  debts,  was,  however,  from 
that  circumstance,  not  the  less  imperative.  The  bankrupt  law 
made  no  difference  in  this  respect,  but  by  enforcing  the  equal- 
ity of  satisfaction,  in  cases  of  bankruptcy,  and  furnishing  in 
some  ca?es,  more  determined  tests  of  frauds  practised  in  eva- 
sion of  its  provisions. 

Thus  it  has  been  held,  that  the  English  statutes  against 
fraud  were  merely  in  affirmance  of  the  common  law,  and  that, 
without  their  aid,  the  suppression  of  the  frauds,  *lhereby  in- 
tended to  be  restrained,  might  have  been  effected. 

The  first  conveyance  in  order  of  time,  is  that  of  the  30th  of 
November  J  1796,  from  Comfort  Sands  to  his  daughter  Sarah 
Maria  Sands,  for  a  house  and  lot  in  Greenwich  street.  She 
having  died  subsequent  to  the  bankruptcy,  the  defendant  Com" 
fori  Sands  held  the  property,  as  her  heir. 

The  bill  fixes  the  time  of  Comfort  Sands^s  insolvency  to  a 
period  prior  to  1797 ;  and  his  answer  limits  it  to  the  latter  end 
of  that  year. 

The  deed  bears  date  the  22d  day  of  November,  1796,  but  it 
was  made  a  question  between  the  parties  when  it  was  deliver- 
ed. This  was  an  essential  ingredient  in  the  case,  and  both 
parties  on  the  argument  concurred  in  the  suggesting  that  it 
was  a  proper  point  for  an  issue.  I  therefore  directed  an  issue, 
in  conformity  to  the  wishes  of  the  parties. 

The  next  transaction  relates  to  the  judgment  and  execution 
of  if.  and  *S.  Johnson.     [Here  his  honor  stated  the  facts.] 

These  answers  made  out  a  case,  from  the  parties'  own  show- 
ing, which  rendered  a  recunence  to  the  depositions  generally 
unnecessary ;  but  that  of  John  Swartwout,  a  principal  actor  in 
this  transaction,  throws  a  great  degree  of  light  on  the  subject, 
ftnd  explains  some  points  which  the  answers  had  not  fully  dis- 
closed. He  states  that  he  made  the  purchase  at  the  request 
of  the  defendant  Comfort  Sands;  that  the  inducement  held  out 
to  him  was  his  indemnification  against  the  responsibilities  he 
had  incurred  for  the  defendant  Comfort  Sands ;  and  that  H. 
and  S.  Johnson^  the  plaintiffs  in  this  suit,  on  which  the  execu- 
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m ERROR,  tion  issued,  would  furnish  the  means  of  paying  fer  it;  that  in 
ALBANY,  the  months  of  February  and  March,  1801,  the  defendant  Com- 
Marcb,  1808,  fort  Sands  applied  to  the  witness,  and  requested  him  to  con- 
"  vey  those  houses  and  •lots  to  the  defendants  Robert  Sands  or 
Lewis  Sands ;  that  he  hesitated  respecting  it,  as  it  misht  in- 
volve him  in  responsibilities  with  the  commissioners  of  bank- 
ruptcy ;  that  Comfort  Sands  afterwards  told  him,  that  npon 
making  such  conveyance  to  his  son  Lewis  Sandsj  he  would 
give  his  note  for  the  amount  of  the  purchase  money,  which 
note  he  would  dispose  of  to  some  of  his  creditors,  in  satisfac- 
tion of  his  debts,  and  make  a  fair  statement  of  it  to  the  com- 
missioners ;  that  the  said  Comfort  Satids  had  a  considerable 
time  before  reimbursed  him  for  the  responsibilities  he  had  in- 
curred for  him ;  that  he  made  the  conveyance  to  the  defend- 
ant Lewis  Sands,  and  took  his  note  payable  to  bearer,  for  the 
consideration  money,  and  then  redelivered  the  said  note  to 
Comfort  Sands, 

The  sale  by  the  sheriff  to  John  Swartwout,  was  clearly  in 
trust  for  the  defendant  Comfort  Sands ;  for  from  his  answer  it 
is  to  be  collected  that  the  sale  was  not  intended  to  divest  him 
of  his  property  in  the  houses  and  lots,  but  that  it  was  merely 
colorable ;  for  though  H,  and  iS^.  Johnson  had  the  debt  al- 
leged to  be  due  to  them,  in  the  first  instance,  secured  by  judg- 
ment, they  agreed  to  take  their  own  notes,  and  the  note  of 
Comfort  Sands  for  2,500  dollars,  which  they  had  endorsed ;  and 
for  which  sum  they  must  either  have  continued  as  endorsers, 
or  have  received  it,  on  the  credit  of  the  maker  only,  in  pay- 
ment. 

Besides,  it  could  not  have  conduced  to  their  effectual  in- 
demnity against  the  responsibilities  they  had  incurred,  unless 
the  property  had  sold  so  much  under  value,  as  those  responsi- 
bilities amounted  to,  or  unless  the  fund  to  pay  for  it  was  to  be 
furnished  by  the  defendant  Comfort  Sands. 

These  were  strong  indications  of  views  inconsistent  with  the 
professed  objects  of  the  purchase,  and  of  premeditated  •eva- 
sion, which  forcibly  corroborated  the  evidence  of  John  Swart- 
wout. 

That  deposition  disclosed,  that  not  a  cent  was  paid  on  the 
first  purchase  to  the  sheriff;  that  the  notes  applied  to  its  pay- 
ment were  provided  by  the  defendant  Comfort  Sands,  with  the 
approbation  of  H.  and  iS.  Johnson;  that  the  whole  transaction 
was  suggested  and  arranged,  by  the  defendant  Comfort  Sands^ 
so  as  to  be  in  perfect  subserviency  to  his  views ;  that  though 
the  Tesp.'>Rsibirities  for  indemnifying  H.  and  S.  Johnson,  which 
induced  the  sale,  were  satisfied,  the  property  was  held  by  John 
Swartwout,  until  the  defendant  Lewis  Sands  acquired  a  con- 
veyance ;  and  that  when  that  conveyance  was  made,  no  money 
was  paid. 

All  these  circumstances  lefl  no  doubt,  in  my  mind,  that  the 
defendant  was  the  cestuy  que  trust;  and  that  until  the  convey 
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rupt's  estate,  as  the  bankruptcy  related  to  the  21st  of  Marchy    March,  im. 
1801,  and  the  conveyance  to  the  defendant  Leiuts  Sands  was 
hot  made  till  the  27th  of  Aprils  in  that  year. 

When  the  explanations  contained  in  the  depositions  of  John 
Swartwout  were  taken  into  consideration,  and  compared  with 
the  answers  of  the  defendants,  no  doubt  could  remain,  btil 
that  this  was  a  contrivance  of  the  defendant  to  evade  the  pro- 
visions of  the  bankrupt  law  ;  that  it  originated  in  fraud,  which 
accumulated  in  every  subsequent  step  in  the  progress  of  these 
transactions. 

The  furniture  and  some  other  articles  of  personal  property 
of  the  defendant  Comfort  Sandsj  were  sold  by  virtue  of  the 
same  execution ;  and  Ifathaniel  Frime^  his  son-in-law,  became 
the  purchaser  for  1,371  dollars  and  38  cents;  for  which  sum 
the  defendant  Comfort  Sands  says  that  Nathaniel  Prime  gave 
his  note,  and  which  he  supposed  he  paid.  Primes  in  his  an- 
swer, admits  that  he  purchased  *the  furniture  and  two  slaves, 
for  which  he  either  paid  or  gave  his  note,  which  he  afterwards 
paid ;  and  he  denies  that  either  Comfort  Sands^  or  any  other 
person  on  his  account,  furnished  the  money  to  pay  for  them, 
then,  or  at  any  time  since.  They  both  concur  in  stating  that 
Comfort  Sands  has  ever  since  possessed  the  furniture,  some 
part  of  which  Comfort  Sands  says  was  carried  over  with  him  to 
fjong'Islandy  during  his  confinement,  and  the  remainder  was 
left  with  him  at  his  house  in  Pine  street;  and  when  he  return- 
ed, he  used  it,  and  continued  so  to  do,  as  a  personal  accom- 
modation to  him  from  Nathaniel  Primes  who  savs,  that  it  is  his 
property,  and  that  he  merely  lent  it  to  Comfort  Sands,  from 
motives  of  friendship. 

The  only  question  arising  on  this  subject  was,  whether  leav- 
ing the  furniture  in  the  possession  of  Comfort  Sands  was  not 
within  the  purview  of  the  bankrupt  law. 

The  27th  section  of  the  bankrupt  law  (L.  U,  S.  v.  5.  p.  63.) 
enacts,  ^'  that  if  any  person  shall  become  bankrupt,  and  at 
siLch  time,  by  consent  of  the  owner,  have  in  his  or  her  posses- 
sion and  disposition  any  goods,  whereof  he  or  she  shall  be  re- 
puted owner,  and  take  upon  him  or  herself  the  sale,  alteration 
or  disposition  thereof,  as  owner,  the  commissioners  shall  have 
power  to  assign  the  same,  for  the  benefit  of  the  creditors,  as 
fully  as  any  other  part  of  the  estate  of  the  said  bankrupt.'^ 

The  statute  of  21  Jac.  I.  c.  19.  s.  11.  contained  a  similar 
provision;  and  the  exposition  it  has  received  in  England  may 
be  of  use  in  the  construction  of  our  bankrupt  law.  As  to  all 
the  intents  in  which  the  27th  section  of  the  latter  is  material, 
in  the  present  question,  it  is  a  transcript  of  the  former. 

In  the  case  of  3Iace  and  Cadle,  (Cotop.  232.)  Lord  Mans-^ 
field,  in  delivering  the  opinion  of  the  court,  lays  it  down,  as 
deduced  from  the  noted  case  of  Twine,  I  Co.  Rep,  81.)  that  if 
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IN  ERROR,  a  man  conveyed  his  own  goods  to  another,  and  kept  the  p'os- 
session,  such  possession  would  have  been  void,  as  fraudulent, 
*even  before  the  statute  of  frauds.  He  adds,  that  it  does  not 
extend  to  the  case  of  factors  or  goldsmiths^  who  have  the  pos- 
session of  other  men's  goods  merely  as  trustees  ;  but  the  goods 
must  be  such  as  the  party  suffers  the  trader  to  sell  as  his  own. 

This  opinion  rather  narrows  the  doctrine  in  Twiners  case,  as 
it  required  the  exertion  of  the  power  to  sell  to  constitute  the 
possession  fraudulent. 

The  case  of  Lingham  v.  Biggs,  (I  Bos.  and  Full.  82.)  is,  in 
many  leading  points,  analogous  to  the  present.  There  the 
^ooas,  consisting  of  furniture,  were  taken  in  execution  ;  valued 
by  the  sheriff;  a  bill  of  sale  made  according  to  the  valua- 
tion, to  the  plaintifTs  brother,  in  trusty  for  the  pfaintiiF;  articles 
of  agreement  entered  into  with  the  o'riginal  owner,  by  which 
she  stipulated  to  pay  yearly  27/.  for  four  years,  and  covenanted 
not  to  remove  them  without  the  plaintiffs  consent.  After  the 
four  years,  the  original  owner  became*  a  bankrupt,  and  the 
goods  were  seized  under  the  commission.  The  doctrine  on 
this  subject  was  fully  examined.  The  distinction  attempted  to 
be  taken  between  merchandise  and  furniture,  was  held  not  to 
be  supported ;  and  that  by  the  fair  construction  of  the  statute, 
the  reputed  ownership  was  the  true  test  for  determining  the  case; 
for  from  that  reputed  ownership  the  false  credit  arises ;  and  from 
that  the  mischief  intended  to  be  guarded  against ;  the  other 
terms  of  the  section  being  incidental  to  reputed  ownership.  This 
appears  to  me  a  sound  construction.  The  several  cases  cited  in 
the  argument  were  considered  in  that  case ;  and  I  thought  the 
doctrine  attempted  to  be  deduced  from  them,  as  applicable  to 
this  case,  explained  and  distinguished  with  great  legal  discern- 
ment ;  and  on  the  reasoning  of  that  case,  I  was  of  opinion, 
that  the  furniture  and  o.ther  articles  in  possession  of  Comfort 
Sands,  at  the  time  of  his  bankruptcy,  passed  by  the  assignment. 

•It  was  urged,  that  the  public  sale,  in  this  case,  was  favor- 
able to  its  validity ;  but  whether  a  bankrupt  sells  directly,  or 
emplv'>ys  circuitous  means  to  effect  the  same  object,  cannot  oth- 
erwise vary  its  complexion,  than  by  furnishing  additional  mo- 
tives for  suspicion,  from  the  extraordinary  precautions  resorted 
to.  The  judgment  and  execution  appear  to  have  been  through- 
out, under  the  control  of  the  defendant  Comfort  Sands,  and 
solely  used  to  promote  his  views,  and  subserve  h's  conve- 
nience ;  and  hence,  even  independent  of  the  positive  provisions 
of  the  bankrupt  law,  as  to  him,  this  might  well  be  considered 
as  part  of  the  same  system  of  conduct ;  for  from  the  intrinsic 
circumstances  of  the  transaction,  as  described,  in  the  concur- 
rent answers  and  deposition  of  John  Swartwout,  it  seems  almost 
incredible,  that  while  the  real  estate  was  thus  disposed  o*",  the 
furniture,  which  both  the  defendants  Comfort  Sarids  ond  ^n- 
thaniel  Prime  agree  in  representing  as  having  been  purchased 
for  the  personal  accommodation  of  Comfort  Sanis,  should 
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have  oeen  paid  for  by  Nathaniel  Prime,  without  some  secret 
understanding,  that  it  would  be  reimbursed  on  disclosing  the 
object  of  the  sale.  Either  this  was  the  case,  or  the  defendant 
Comfort  Sands,  in  violation  of  every  honest  feeling,  extorted 
money  from  a  person  disposed  to  serve  him  from  fnendly  mo- 
tives, under  a  colorable  pressure,  contrived  by  his  own  devices, 
and  to  answer  his  fraudulent  purposes,  and  applied  the  money 
thus  obtained  to  his  own  use ;  but  in  whatever  point  of  light  it 
may  be  placed,  it  cannot  support  the  sale. 

The  BrooTclyn  property  was  conveyed  in  July,  1798  ;  of  con- 
sequence, prior  to  the  passing  of  the  bankrupt  law.  [Here  his 
honor  recapitulated  the  pleadings  and  evidence  relative  to  the 
disposition  of  this  estate.] 

The  defendants  Comfort  and  Henry  Sands  concur  in  stat- 
ing, that  Henry  Sands  ^hnd  not  the  means 'of  paying  *for  this 
estate,  unless  (rom  the  produce  of  the  sales.  By  Robert  Lenox  he 
is  described  as  a  member  of  his  father's  family,  not  worth  much  ; 
and  by  Joshtia  Sands,  as  either  a  student  at  law,  or  an  attorney 
recently  admitted,  having  no  property  of  any  considerable  value. 

The  relation  between  the  parties ;  the  inability  of  the  son  to 
pay ;  the  useless  precaution  of  preceding  the  conveyance,  in- 
tended to  be  consummated  in  a  few  days,  by  a  contract ;  the  an- 
ticipation of  a  year's  interest  in  the  calculation  of  the  value ; 
the  satisfying  the  money  to  be  paid  by  the  terms  of  the  con- 
tract, out  of  the  rent  of  the  land  conveyed,  combined  with  the 
pretences  under  which  the  conveyance  was  made,  which  the 
defendant  Comfort  Sands  alleged  was  to  raise  a  fund  which 
might  with  greater  facility  be  applied  to  the  payment  of  his 
debts ;  and  to  enable  the  defendant  Henry  Sands,  by  laying 
out  the  property  into  lots  and  selling  them  to  obtain  some  com- 
pensation for  his  trouble  in  settling  the  mortgage,  and  the  mode 
of  management  after  the  conveyance  made,  are  calculated  not 
Only  to  excite,  but  to  make  the  most  forcible  impressions  to 
confirm,  suspicion.  When  all  these  circumstances  were  review- 
ed in  detail,  and  analyzed,  each  of  them  seemed  to  acquire  ad- 
ditional force  from  the  dissection. 

The  relation  of  father  and  son,  generally,  involves  an 
intimate  union  of  views  and  interests.  These  may  be  discord- 
ant, and  not  unfrequently  are  so ;  but  in  this  instance,  it  is  evi- 
dent, that  there  was  the  most  perfect  coincidence  in  these  par- 
ticulars. One  of  the  professed  objects  of  the  sale  was  to  call 
into  action,  the  activity  and  discernment  of  the  son,  by  parcel- 
ing out  and  selling  the  estate,  and  to  give  him  a  reward  com- 
mensurate to  his  exertions  by  those  means ;  and  yet  as  soon  as 
the  operation  of  selling  commences,  the  father  is  admitted  to 
be  better  qualified  to  make  proper  dispositions,  as  being  bet- 
ter acquainted  with  the  relative  value  of  the  different  *parts. 
The  son  had  no  funds  to  pay  the  sum  payable  beyond  the 
amount  of  the  mortgage,  and  in  this  respect  the  matter  is  so 
arranged  as  entirely  to  exempt  him  from  paying  any  part  of  it ; 
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Uf  ERROR,  for  the  principal  sum  due  on  the  mortgage  is  stated  to  be 
50,000  dollars  ;  and  a  year's  interest  was  due  on  the  roortgnge 
on  the  first  day  of  the  same  month  of  Ju/y,  in  which  the  con- 
tract and  conveyance  were  made.  Another  year's  interest  was 
anticipated  ;  and  the  remaining  4,000  dollars  were  received  out 
of  the  produce  of  the  estate  thus  professed  to  Be  sold,  upon 
the  settlement  of  the  accounts  with  Joshua  SantU, 

The  contract  was  another  singular  trait  in  this  transaction. 
It  is  dated  on  the  5th  of  July,  four  days  before  it  was  intend- 
ed the  conveyance  should  be  made.  This,  in  the  situation  of 
the  parties,  was  worse  than  useless.  Every  circumstance  dis- 
closed, showed  that  a  perfect  confidence  existed  between  them. 
Comfort  Sands  had  nothing  to  acquire  ;  and  it  was,  by  his  own 
account,  principally  intended  as  a  benevolence  to  Jlenry  Sands, 
No  reciprocal  but  adverse  interests,  wiiich  it  is  generally  the 
purpose  of  contracts  of  this  kind  to  reconcile  and  secure  ;  no 
precise  rights  or  duties,  as  equivalent  to  each  other,  to  adjust ; 
no  difficulty  in  settling  the  terms  can  even  be  presumed ;  and 
the  time  allotted  for  its  consummation  so  short,  as  to  leave  little 
at  hazard,  from  the  common  contingencies  of  life. 

This  over  caution  is  one  of  the  settled  indicia  of  fraud.  It 
evinces  a  diffidence  in  the  rectitude  of  the  transaction,  and 
excites  a  correspondent  solicitude  to  provide  defences  for  its 
protection. 

AJler  the  conveyance  was  executed,  another  series  of  acts 
was  presented,  further  developing  the  intent  of  the  parties. 
[Here  his  honor  stated  the  acts  and  transactions  relative  to  the 
orooklyn  estate.] 

*I  forbear  to  enumerate  such  other  instances  as  are  suscep- 
tible of  some  explanation  on  the  part  of  the  defendants,  recon- 
cilable to  their  pretences ;  but  those  already  intimated,  show 
a  general  interference  in  the  management  of  the  property,  and 
repeated  and  unequivocal  acts  of  ownership. 

These  taken  in  connection  with  the  reasons  alleged  for 
conveying  the  property,  left  no  doubt,  in  my  mind,  that  the 
whole  of  this  business  respecting  the  BrooMyn  estate  was  a 
tricky  and  not  a  bonwfide  conveyance. 

I  have  not  adverted  to  the  value  of  the  property.  It  is  suffi- 
cient that  it  is  of  a  value  worth  the  pursuit  of  the  creditors; 
and  the  contingent  rise  of  value,  if  they  have  been  unjustly  de- 

E rived  of  it,  is  as  much  a  positive  loss  to  them,  as  if  the  value 
ad  remained  stationary,  and  it  had  originally  been  so  much 
undervalued. 

It,  however,  appears,  by  the  answers  of  Comfort  and  Henry 
Sandsj  t!mt  it  was  of  greater  value  at  the  time  of  the  convey- 
ance, than  the  money  professed  to  have  been  intended  to  be 
paid  for  it :  nnd  Joshua  Sands^  who,  from  his  interest  in  and  con- 
nection with  the  property,  was,  perhaps,  the  most  competent 
to  make  a  correct  estimate,  valued  it  at  75,000  dollars  at  the 
time  of  the  conveyance.  Other  witnesses  differ ;  but  none 
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value  it  at  less  than  60,000  dollars ;  which,  whatever  rule  of  cal-  m  error, 
culation  is  adopted,  wilj  exceed  the  amount  of  the  purchase 
money  considerably.  For  the  3,000  dollars  were  clearly  an 
anticipation  of  a  year's  interest ;  and  the  4,000  dollars,  by 
the  terms  of  the  contract  to  be  paid  in  cash,  was  so  paid  as 
not  to  require  a  cent  to  be  advanced  ;  and  though  several  un- 
foreseen circumstances  might  have  contributed  to  enhance  its 
value  more  rapidly  than  was  calculated  upon,  it  was,  from  the 
whole  evidence  exhibited  in  the  cause,  in  a  state  of  gradual 
increase,  so  as  to  yield  a  *moral  certainty  to  the  purchaser,  of 
a  handsome  profit  in  a  short  period. 

On  a  view  of  the  whole  subject,  I  was  of  opinion,  that  this 
conveyance,  as  against  the  creditors,  must  be  deemed  fraudu- 
lent and  void.  There  were,  however,  circumstances  disclosed, 
which  rendered  it  convenient  to  consider  it  as  a  link  in  the 
chain  of  derivative  title  iGrom  Comfort  Sands.  Tjie  complain- 
ants were  not  disposed  to  question  the  partition,  which,  for 
aught  that  appears,  was  fairly  and  equally  made.  Sales  were 
made  to  bona  fide  purchasers ;  and  the  purchase  money  paid 
into  the  bank  of  New^York,  in  exoneration  of  the  estate,  gen- 
erally; and  those  payments,  the  complainants  conceded,  wexe 
not  to  be  disturbed  ;  and  others  who  might  claim  under  it,  and 
who  were  not  parties  to  this  suit,  could  not  and  ought  not  to  be 
deprived  of  the  rights  they  supposed  themselves  entitled  to, 
without  havmg  an  opportunity  of  defending  them. 

I,  therefore,  thought  the  better  mode  would  be  to  durect  a 
sale  of  the  property  not  so  disposed  of,  and  to  decree  that  Cont" 
fort  and  Henry  Sands  should  join  with  the  master  in  the  con- 
veyance ;  but  it  would  have  oeen  less  embarrassed  in  the  de- 
tailed manner  of  selling  calculated  to  make  it  most  produc- 
tive, if  the  title  had  been  vested  in  the  master,  and  by  him 
transferred  to  the  purchasers. 

All  the  other  transactions,  relating  to  the  estate  of  Comfort 
Sandsj  and  between  the  same  parties,  must  of  course  have 
received  some  taint  from  the  fraud  existing  in  this  particular 
instance. 

The  intent  expressed  by  Comfort  Sands^pphed  to  all.  The 
general  circumstances  of  the  parties  continued  the  same 
throughout.  Their  answers  as  to  the  bona  fides  of  the  sales 
were  falsified.  The  pretence  of  payment  from  the  funds  of 
Henry  Sands  was  not  maintained  in  any  part. 

♦The  estate  of  Comfort  Sands  at  Schaticoke  was  the  next 
object  presented  for  consideration.  [Here  his  honor  stated  the 
facts  relative  to  this  estate.] 

If  the  conveyance  in  1799,  to  EKas  JVtxcn,  was  for  a  bona 
fide  debt,  I  have  already  given  my  reasons  for  supposing  it 
valid.  The  defendant  Elias  Nixen^  in  his  answer,  shows  «an  ex- 
isting debt  due  to  him  from  Comfort  Sands,  and  that  the  con- 
veyance by  Henry  Sands  to  him  was  made  in  satisfaction  there- 
of.    This  answer  is   not   impeached  or  disproved;  it  was 
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IN  ERROR,  before  the   passing  of  the  bankrupt  law ;  and  of  consequence 
there  was  no  legal  restraint  on  a  fair  preference. 

Though  Peter  Kemble,  the  surviving  partner  of  Gouvemeur 
tf  Kembfe,  was  made  a  party  to  the  bill,  neither  the  bill  charg- 
ed, nor  the  answer  disclosed,  any  circumstance  respecting  the 
satisfaction  of  their  debt,  by  the  conveyance  from  Henry  Sands 
to  them.  It  was,  therefore,  as  to  him,  not  within  the  purview 
of  the  bill. 

Jesse  Oakley  is  not  a  party ;  but  the  exchange  of  the  notes 
mentioned  by  the  defendant  Henry  Sands,  for  rhe  bond  by 
him  executed  to  Comfort  Sands,  was  expressly  done  to  enable 
the  latter  to  satisfy  some  of  his  creditors,  in  preference  to  oth- 
ers equally  entitled,  and  in  contemplation  of  bankruptcy,  and, 
therefore,  in  evasion  of  the  provisions  of  the  bankrupt  law. 

This,  therefore,  was  considered  as  void,  as  between  Comfort 
and  Henry  Sands ;  and  as  Henry  Sands  was  to  be  held  as  trus- 
tee for  Comfort  Sands,  in  the  disposition  of  this  property,  he 
was  required  to  account  for  the  one  fifth  of  the  purchase  money 
received  on  his  contract  for  the  801  acres  ;  and  I  was  of  opin- 
ion that  he  should  be  decreed  to  convey  the  lands  undisposed 
of  towards  the  satisfaction  of  the  creditors  mentioned  in  his 
answer.  As  the  extent,  situation  and  amount  of  these  could 
not  be  satisfactorily  collected  Oom  the  answer,  it  was  referred 
to  a  master  to  ascertain  those  circumstances. 

*The  deposition  of  George  Tibbits  went  to  show  the  exer- 
cise of  acts  of  ownership  of  Comfort  Sands,  as  to  the  Schaticoke 
property,  after  the  conveyance  to  Henry ;  but  on  the  ground  I 
have  taken,  in  my  view  of  the  subject,  it  could  not  have  much 
influence  on  the  question. 

The  Minisink  property  was  charged  to  have  been  conveyed 
by  Comfort  Sands  to  Henry  Sands,  for  the  consideration  of 
1,000  dollars.  [Here  his  honor  stated  the  facts  relative  to  this 
estate."! 

As  for  as  those  lands  were  destined  to  the  satisfaction  of  ex- 
isting debts,  and  were  so  applied,  there  could  be  no  pretence 
for  disturbing  the  title  thus  acquired.  But  the  circumstances 
developed  rendered  it  a  proper  subject  to  be  referred  to  a  mas- 
ter, to  ascertain  what  proportion  of  those  lands  had  been  so 
applied,  and  when ;  at  what  time  the  final  settlement  respecting 
them  was  made  between  the  defendants  Comfort  Sands  and 
Henry  Sands,  and  whether  the  notes  given  to  Clayton,  and 
mentioned  in  the  answer  of  Henry  Sands,  were  satisfied,  and 
how,  and  when.  A  report  on  these  subjects  was  requisite  to 
ascertain  what  proportion  of  the  Schaticoke  estate  was  to  be 
considered  as  proper  to  be  disposed  of  to  the  uses  for  which 
the  complainants  contend. 

As  to  the  lands  in   Washington,  the  bill  stated  that  they 
were  in  November,  1800,  conveyed  by  the  defendant  Comfort 
Sands,  to  his  son,  Lewis  Smds,  also  a  defendant,  for  9,000 
dollars. 
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The  persons  named  in  the  answers  as  having  received  con- 
veyances for  parcels  of  the  Washington  property,  were  essen- 
tial parties,  but  they  have  not  been  made  parties ;  as  to  the 
surplus,  which  appears  to  exceed  390  acres,  the  complainants 
were  entitled  to  an  account  of  it. 

Another  branch  of  the  complainants'  claim  extended  to  the 
demand  of  Comfort  Sands  against  the  United  States,  [Here 
his  honor  stated  the  facts  relative  to  this  claim.] 

*'No  depositions  were  taken  as  to  this  point  It  was  there- 
fore to  be  determined  on  the  bill  and  answers. 

As  far  as  related  to  this  debt,  I  was  of  opinion  that  the  bill 
could  only  be  sustained  on  the  ground  that  the  defendant 
Isaac  Kibbe  had  not  urged  the  prosecution  of  the  claim  on  the 
United  States  with  due  diligence ;  for  if  the  defendant  Na- 
thaniel Prime  had  done  every  thing  incumbent  on  him  to  ob- 
tain a  liquidation  of  the  demand ;  or  if  the  defendant  Laac 
Kibbe  had  not  grossly  neglected  his  duty  as  assignee,  the  lat- 
ter must  of  course,  as  the  legal  organ,  constituted  under  the 
laws  of  the  United  States  to  manage  the  interests  of  the  credit- 
ors, retain  the  power  of  managing  it  in  his  discretion,  for  the 
benefit  of  those  creditors  generally  ;  for  the  right  of  the  com- 
plainants to  prosecute  must  originate  in  some  palpable  neglect 
or  positive  refusal  of  the  assignee  to  perform  a  duty  apparent- 
ly in  advancement  of  the  trust,  as  to  the  precise  subject  in 
which  the  creditors  collectively  seek  to  establish  their  rights ; 
which  they  must  always  do  at  the  peril  of  costs. 

It  was  not  pretended  that  the  Court  of  Chancery  could 
change  the  assignee.  All  that  could  be  expected  was,  to  ena- 
ble the  parties  in  interest  to  entree  the  rights  which  the  as- 
signee was  disinclined,  either  from  negligent  or  sinister  mo« 
tives,  to  give  effect  to. 

The  demand,  in  this  instance,  was  not  admitted  by  the  gov- 
ernment of  the  United  States  to  be  a  claim  on  its  justice.  It 
is  not  a  debt.  Several  other  persons  were  originally  interested 
in  it,  and  the  persons  who  claim  under  the  assignment  have 
added  to  the  number  interested  in  procuring  the  allowance  of 
the  claim.  None  of  these  persons,  for  aught  that  appeared, 
were  dissatisfied.  The  fund  had  not  been  realized.  Blended 
as  the  original  interests  of  Comfort  Sands  were  with  those  of 
others,  it  was  difficult  so  to  separate  them  as  to  attribute  fault 
to  the  assignee  ;  and  I  could  not  discover  that  species  *of  neg- 
lect which  would  constitute  a  proper  ground  for  my  inter- 
ference. Besides,  the  time  elapsed  between  the  period  when 
Comfort  Sands  was  declared  a  bankrupt,  and  the  month  of 
Augtut,  in  the  same  year,  the  time  the  application  was  made 
to  tne  assignee  to  prosecute  the  claim,  afforded  no  opportunity 
to  apply  to  Congress  on  the  occasion,  as  it  was  well  known 
that  Congress  was  not  in  session  between  those  days. 

I  was  satisfied,  from  these  views  of  the  subject,  that  the  bill, 
as  to  this  point,  could  not  be  sustained. 
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JN  ERROR,  The  French  dthty  assigned  to  Jo$eph  Sandsy  was  in  a  some- 
what similar  situation ;  but  the  persons  for  whose  benefit  the 
assignment  was  intended  were  not  parties^  and  therefore  no 
effective  decree  could  be  pronounced. 

Next,  as  to  the  notes  delivered  to  John  Havens.  [Here  his 
honor  stated  the  allegations  and  facts  relative  to  them.] 

The  circumstances  stated  as  to  him,  as  to  the  gist  of  the  bill^ 
are,  that  he  offered  to  prove  his  debt  before  the  commission- 
ers ;  that  Comfort  Sandsy  Nathaniel  Pritne^  or  some  other  of 
the  friends  of  the  former,  pending  the  examination  before  the 
commissioners,  found  means  satisfactorily  to  secure  him,  and 
procure  him  to  assign  the  debt  in  question  to  Nathaniel  Prime^ 
and  that  he  afterwards  offered  to  prove  the  debt 

I  know  of  no  legal  restraint  on  the  assignment  of  the  debts 
of  a  bankrupt,  not  interfering  with  the  general  and  equal  dis- 
tribution of  his  effects  among  his  creditors.  Like  all  other 
choses  in  action^  they  are  transferable,  so  as  to  entitle  the  as- 
signee to  the  dividends  of  the  original  creditors.  The  circum- 
stances stated  afforded  probable  cause  for  suspecting  improper 
Eractice  on  the  subject ;  and  as  far  as  the  bill  operated  as  a 
ill  of  discovery,  it  was  calculated  to  draw  the  necessary  dis- 
coveries from  the  defendant.  But  though  all  the  facts  are  ad- 
mitted, they  formed  no  ground  for  a  decree  against  the  defend- 
ant ^Havens;  for  the  charge  against  him  as  deduced  from  the 
facts  is,  that  he  assigned  his  debt,  and  of  consequence  the 
dividends  to  accrue  therefrom,  to  Nathaniel  Prime, 

The  answer  of  Lewis  Sands  was  silent  as  to  the  whole  <^ 
this  transaction ;  the  making  the  notes  for  the  consideration 
money  for  the  Washington  lots  to  Comfort  Sands  excepted. 

There  was  no  evidence  to  this  point,  and  the  whole  rested 
upon  the  bill  and  answers,  which  did  not  make  out  a  case  for 
relief. 

The  complainants  alleged,  that  the  whole  amount  of  the 
consideration  money  for  the  Washington  property  sold  to  Letois 
Sands,  was  9,000  dollars ;  that  Levns  Sands  gave  notes  to  the 
amount  of  19,000  dollars.  The  inference  attempted  to  be 
drawn  was,  that  he  has  received  more  than  he  has  disclosed. 
There  was,  however,  no  circumstance  to  be  collected  from  the 
pleadings  which  would  warrant  that  inference.  The  collusion 
charged  was  denied.  The  consideration  for  the  notes  was  not 
deduced  from  the  property  of  Comfort  Sajids.  For  aught  that 
appears,  they  may  h&ve  been  made  by  Letois  Sands  for  an- 
other, or  without  any  consideration ;  but  unless  they  were 
made  in  fraud  of  the  creditors,  there  was  no  room  to  question 
them. 

Whether  these  notes  of  Letvis  Sands  existed  or  not,  was  to- 
tally immaterial  to  the  creditors  of  Comfort  Sands,  As  they 
are  stated  to  have  been  made  after  the  bankruptcy  of  Comfort 
Sandsy  his  endorsements  are  of  course  void ;  and  the  only 
ground  upon  which  it  was  contended  they  ought  to  be  can- 
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ceicd  was  their  supposed  connection  with  the  property  of 
Comfort  Sands.  This,  however,  has  not  been  made  out  be- 
yond the  Washington  estate  ;  and  on  that  they  cannot  operate 
as  a  lien.  Besides,  the  strict  duty  of  the  assignee,  as  to  these 
debts,  was  rather  that  of  resistance  than  prosecution ;  and  no 
*part  of  the  interest  confided  to  him  could  be  withdrawn  from 
the  discretionary  control  with  which  he  is  legally  invested, 
unless  either  Icxhes  or  fault  was  made  out  against  him;  or 
unless  the  laches  should  be  of  a  nature  to  enable  the  court 
to  impute  to  him  neglect  generally,  as  to  the  whole  concern. 
But  he  has  not  been  required  to  do  any  act  to  repel  the 
claim. 

The  notes  in  the  hands  of  the  defendant  Blagge  are  in  the 
same  situation.  They  are  the  notes  of  Letois  Sands;  and  the 
complainants  could  not  allege  that  the  giving  those  notes  was 
prejudicial  to  their  interests,  unless  it  appears  that  they  de- 
tracted from  the  common  fund.  This,  however,  is  not  the 
case ;  for  it  does  not  appear  when  they  were  made  payable. 
If  payable  heretofore,  it  did  not  appear  that  any  measures  had 
been  taken  to  fix  Comfort  Sands  as  the  endorser.  If  payable 
after  the  bankruptcy,  as  the  notes  never  were  delivered  to  the 
persons  who  were  intended  to  be  thereby  benefited,  and 
Blagge^s  interference  cannot  be  resolved  into  an  agency  for 
them,  they  must,  after  the  bankruptcy  intervened,  be  legally 
inoperative ;  for  the  consummation  oi  the  contract  being  sus- 
pended, and  an  event  occurring  destructive  of  the  endorser's 
power  to  bind  himself,  so  as  to  affect  the  interest  of  his  credit- 
ors, the  capacity  of  clothing  it  with  the  legal  essentials  of  con- 
summation,' were  as  effectually,  to  all  legal  purposes,  lost,  as 
in  case  of  death.  In  either  alternative,  it  would  be  useless  to 
decree  their  delivery. 

As  to  the  houses  and  lots  in  James  street^  conveyed  to  the 
defendant  Robert  Sands j  and  by  him  to  John  Jackson;  both 
Comfort  and  Robert  Sands  concurred  in  stating  them  to  have 
been  fairly  conveyed,  before  the  bankruptcy  of  Comfort  Sands, 
in  consideration  of  3,200  dollars,  to  John  Jackson,  who  was 
not  a  party,  but  was  examined  as  a  witness,  and  whose  testi- 
mony corroborated  those  answers.  But  a  decisive  point  is,  it 
was  ^essential  to  make  him  a  party  to  the  suit,  to  bind  his 
interest,  and  he  has  not  been  made  a  party. . 

If  the  complainants  succeeded  in  establishing  their  right  to  a 
portion  of  the  common  fund,  which  the  assignee  had  either 
despaired  of,  or  neglected,  it  seemed  reasonable  that  it  should 
be  converted  into  money  under  their  management,  as  parties 
materially  interested  in  making  it  as  productive  to  the  credit- 
ors generally,  as  possible ;  and  as  to  that  point,  the  assignee 
ought  to  have  it  in  his  power  to  execute  the  trust  reposed  in 
him  by  the  bankrupt  law,  by  giving  to  the  fund  thus  recovered 
the  destination  prescribed  by  that  law. 
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IN  ERROR^  I  thought,  however,  that  for  this  purpose,  it  was  not  uece»- 
ALBANY,  sary  to  appoint  a  receiver;  a  master  being  competent  to  dis- 
Mvch,  1806.    charge  the  duty  required,  in  order  to  give  the  decree  effect. 

There  were  many  other  questions  necessary  to  be  determin- 
ed in  the  cause,  before  a  final  decree  could  be  made.  On  all 
the  other  matters  pursued  by  the  bill,  I  was  of  opinion  it 
ought  to  be  dismissed ;  but  whether  with  or  without  costs,  and 
how  far  the  dismissal  ought  to  extend,  or  how  modified,  it  was 
not  then  necessary  to  determine.  These  were,  therefore,  re- 
served for  further  directions. 

Pendleton  and  T.  A,  Emmets  for  the  appellants.  The  several 
conveyances  from  Comfort  Sands,  which  are  stated  in  the  case, 
being  for  a  valuable  consideration,  are  good  and  valid,  as  be- 
tween the  parties.  If  they  are  void  in  regard  to  third  persons, 
it  must  be  either  under  the  bankrupt  law  of  the  United  Stales, 
{Laws  of  U,  S.  vol.  5.  p.  45.)  or  the  statute  of  this  state  foi 
the  prevention  of  frauds.  {Laws  of  N.  Y.  vol.  1.  p.  75.  s.  2. 
10  Sess.  c.  44.) 

This  is  a  cpntroversy  between  creditors  and  piirchasers ;  not 
between  some  creditors  and  other  creditors,  who  have  obtain- 
ed an  undue  preference  on  the  eve  of,  and  in  contemplation 
of,  bankruptcy.  The  10th  section  *of  the  bankrupt  law  pro- 
vides, "  that  in  case  of  a  bona  fide  purchase  made  from  or  under 
the  bankrupt,  for  a  valuable  consideration,  before  the  issuing 
of  the  commission,  by  any  person  having  no  knowledge,  in- 
formation or  notice  of  any  act  of  bankruptcy  committed,  such 
purchase  shall  not  be  invalidated  or  impeached."  This  just 
and  equitable  provision  is  not  to  be  found  in  the  I^lish  stat- 
utes of  bankruptcy.  Again,  by  one  of  the  English  statutes, 
(1  Jac.  c.  15.  8.  5.)  all  voluntary  conveyances  by  the  bankrupt 
are  void  as  against  the  assignees ;  but  the  law  of  the  United 
States  (Sect.  17.)  declares  them  void  only  if  made  "with  intent 
to  defraud  creditors."  If  the  conveyances  of  Comfort  Sands 
to  his  children  were  for  a  good  consideration,  and  without  any 
mtent  to  defraud  his  creditors,  they  must  be  valid.  (1  AtJc,  9f3.) 
Any  person,  without  notice  of  an  act  of  bankruptcy,  and  be- 
fore issuing  the  commission,  may  become  a  purchaser ;  for  it 
would  be  not  only  unjust,  but  extremely  inconvenient,  in  a 
commercial  country,  if  conveyances  made  bona  fide,  and  with- 
out notice,  could  be  overreached  and  avoided,  by  any  secret 
act  of  bankruptcy. 

Any  man  may  convey  his  own  goods  to  another  for  money, 
at  any  time  before  execution,  though  he  may  fear  executions 
for  debts,  provided  there  be  no  secret  trust  between  him  and 
the  vendee.  {Bac,  Use  of  the  Law,  63.  Law  Tracts,  156. 
13  Viner,  517.    Cowp.  427.     1  Atlc.  93.     10  Ves.  jun.  139.) 

A  debtor  may  bona  fide  prefer  one  creditor  to  another.     (5 
Term  Rep.  285.     Free,  in  Chanc.  105.    13  Vtn.  522.    2  AnsL 
381.     1  Ves.  jun.  280.) 
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The  house  and  lot  in  Pine  street  were  sold  for  a  valuable 
consideration,  and  before  any  act  of  bankruptcy.  The  execu- 
tion was  on  a  bona  fide  and  valid  judgment.  The  conveyance 
of  the  27th  April y  1801,  to  Lewis  Sands^  was  for  notes,  which 
were,  afterwards,  paid  away  to  creditors  of  Comfort  Sands.  The 
price  was  adequate.  It  was  a  sale  at  public  auction,  where 
there  was  a  competition  of  bidders.  Mere  inadequacy  of  price 
is  not,  of  itself,  evidence  of  fraud ;  but  is  a  circumstance  of 
•suspicion  to  be  confirmed  by  other  proofs.  (2  Ves,  618. 
Rob.  on  Fraud.  Conv.  373.  170.)  The  acts  of  ownership,  when 
explained  by  the  answers,  are  too  trifling  to  furnish  evidence 
of  any  secret  trust  for  Comfort  Sands. 

It  is  admitted,  that  if  the  conveyances  were  after  an  act  of 
bankruptcy,  or  notice  of  it,  they  were  void.  An  act  of  bank- 
ruptcy cannot  exist  by  implication.  The  debtor  must  do  some 
one  of  the  acts  enumerated  in  the  statute ;  as  lying  in  prison 
two  months  without  giving  bail ;  and  the  act  of  bankruptcy  is 
not  complete,  until  that  time  is  expired.  In  England  it  is  dif- 
ferent, and  has  relation  back  to  the  day  of  arrest.  The  com- 
missioners state  that  Comfort  Sands  began  trading  on  the  21st 
March.  But  their  declaration  is  not  conclusive ;  the  act  does 
not  intend  that  any  such  judicial  power  should  be  exercised  by 
them.  The  production  of  the  commission  and  assignment  is 
evidence  merely,  that  the  party  was  a  bankrupt  when  the  com- 
mission issued.  If  the  time  was  doubtful,  there  ought  to  have 
been  an  issue  to  ascertain  the  fact.  But  if  the  act  was  com- 
mitted on  the  21st  March,  yet  if  Ltewis  Sands  had  no  notice 
of  it,  the  conveyance  to  him  would  be  valid. 

The  Brooklyn  estate  was  conveyed  to  Henry  Sandsy  prior  to 
any  act  of  bankruptcy  ;  and  the  only  question  is,  whether  the 
conveyance  was  made  with  a  view  to  defraud  creditors.  Where 
a  bill  calls  upon  a  defendant  to  answer  as  to  certain  facts,  it 
makes  the  answer  evidence  as  to  such  facts.  If  the  answer  is 
to  be  taken  as  fact,  then  there  was  no  fraud.  The  acts  of 
Comfort  Sandsy  said  to  be  evidence  of  ownership,  were  done 
by  him  as  agent  for  his  son.  He  could  act  from  a  mere  parol 
authority.  {Rob.  on  Fraud,  Conv.  113.  9  Ves.  jun.  251.) 
The  answers  expressly  deny  any  fraud,  and  they  are  confirmea 
by  the  proofs  in  the  cause. 

But  supposing  that  the  conveyances  were  not  valid ;  yet  the 
decree  is  erroneous  in  not  directing  the  money  paid  by  the 
grantees  to  be  refunded  ;  and  the  conveyances  ^to  stand  as 
security,  until  the  money  was  repaid.  A  court  of  equity  does 
not  undertake  to  inflict  a  punishment;  it  merely  afibrds  com- 
pensation, or  prevents  fraud  from  producing  any  injury. 
•Where  a  deed  is  valid  between  the  parties,  and  fraudulent  only 
^  against  creditors,  the  money  paid  by  the  purchaser  is  to  be 
refunded.  (4  Bro.  C.  C.  112.  1  Ves.  jun.  206.  Free,  in 
Chan.  80.  142.  1  Ves.  35.  Rob.  on  Fraud.  Conv.  451.  658.  1 
Bro.   C.  C.  420.     8  Ves.  jun.  283.    3  Bro.  C.  C.  156.     1  Ves. 
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March,  i8o4.  money  and  interest.  The  right  of  the  creditors  to  set  aside 
the  conveyance,  is  in  the  nature  of  an  equity  of  redemption, 
and  the  property  is  considered  as  a  mortgage  for  the  money 
paid. 

Again,  the  decree  directs  Comfort  Sands  to  account  for  the 
rents  and  profits  of  the  Brooklyn  estate  from  1798  to  the  time 
of  the  bankruptcy.  This  is  clearly  erroneous  and  unjust  He 
can  never  be  called  to  account  for  acts  done  prior  to  his  bank- 
ruptcy. If  he  could  be  made  accountable  for  one  year,  he 
might  be  for  his  whole  previous  life. 

Again,  Htnry  Sands  is  required  to  account  for  the  rents  and 
profits  from  the  4th  Aprils  1800.  It  is  true  the  bankrupt  law 
was  passed  on  that  day ;  but  that  is  no  reason  for  making  him 
accountable  prior  to  any  act  of  bankruptcy.  He  is  also  made 
accountable  for  the  value  of  the  lots  sold,  taken  at  the  time  of 
the  decree,  though  sold  several  years  before,  when  they  were  of 
much  less  value  ;  and  no  allowance  is  made  for  taxes,  or  sums 
paid  to  Comfort  Sand^^  prior  to  his  bankruptcy.  (9  Mod.  412. 
3  Atk.  401.     2  Atk.  107.     1  Ves.  jun.  161.) 

As  to  the  Greenwich  lots,  conveyed  to  his  daughters,  it  ap- 
pears that  Comfort  Sands  was,  in  1796  and  1797,  a  man  of 
large  property.  Where  a  man  is  not  so  much  in  debt  as  to 
render  it  probable,  that  his  voluntary  settlements  and  provisions 
are  made  with  a  view  to  defraud  his  creditors,  they  will  be  valid. 
{Rob.  on  Fraud.  Conv.  17,  18,  19.  3  Atk.  410.)  The  debtor 
should  appear  to  be  absolutely  insolvent  at  the  time,  to  render 
*such  settlements  for  children,  which  are  regarded  with  favor, 
void.  {Rob.  on  Fraud.  Conv.  452.  2  Ves.  10.  2  Atk.  520. 
Cro.  Car.  550.  2  Bro.  C.  C.  90.  Cowp.  434.  2  Vem.  44. 
Ca.  temp.  King,  C.  78.  5  Ves.  jun.  387.  Newland  on  Comt. 
384.) 

Again,  the  chancellor  has  thought  proper  to  take  the  pro]>- 
erty  out  of  the  hands  of  tlie  assignees  of  the  bankrupt,  and 
place  it  in  the  hands  of  a  master.  If  the  creditors  were  dis- 
satisfied, they  might  appoint  new  assignees.  To  put  the  prop- 
erty into  the  hands  of  a  master,  creates  useless  expense,  is  a 
violation  of  the  bankrupt  law,  and  an  infringement  of  the  rights 
of  a  majority  of  the  creditors. 

Riggs  and  Hoffman^  contra.  The  respondents  appear  as 
creditors  suing  for  themselves,  and  for  those  creditors  who  wUl 
contribute  to  the  expense.  The  other  creditors  are  not  to  be 
considered  as  those  who  have,  by  their  vigilance,  obtained  a 
satisfaction  f>r  their  debts ;  but  as  combined  with  Comfort 
Sands,  in  his  attempt  to  defraud  the  respondents.  This  is  not 
the  case  of  a  grantor  applying  to  have  conveyances  set  aside, 
in  which  the  maxim  is  to  be  applied,  that  the  party  claiming 
equity  must  first  do  equity.  The  only  grounds  on  which  the 
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bonkruptcy  of  Comfort  Sands  can  have  any  influence  on  the  in  error. 
questions  raised  in  the  cause  are, 

1 .  That  his  assignee  became  a  necessary  party : 

2.  That  if  the  conveyance  of  any  of  the  property  conveyed, 
independent  of  the  bankrupt  law,  should  be  valid,  the  respond- 
ents, as  standing  in  the  place  of  the  assignee,  may  have  the 
benefit  of  the  bankrupt  laws : 

3.  As  to  bringing  the  money  into  court,  and  the  distribution 
of  the  fund. 

The  cases  which  have  been  cited j  if  examined,  will  be  found 
not  to  contain  the  doctrine  to  support  which  they  were  ad- 
duced, or  are  wholly  inapplicable.  An  attentive  examination 
of  them  will  show,  that  Lewis  Sands  and  Henry  Sands  can  be 
entitled  to  no  indemnity  for  their  advances  or  responsibilities. 

*We  contend  that  the  conveyances  by  Comfort  Sands  are 
fraudulent  and  void,  at  common  law,  independent  of  any  stat- 
ute of  bankruptcy.  We  shall  first  exhibit  the  conduct  of 
Comfort  Saiids  from  the  beginning  of  these  transactions,  which 
are  throughout  marked  with  that  want  of  candor  and  honesty, 
as  to  leave  no  doubt  of  the  fraud.  [Here  the  counsel  went 
into  a  minute  examination  of  the  facts.] 

Conveyances  of  property  with  a  fraudulent  intent,  either 
pass  no  estate,  or  are  void  against  the  persons  intended  to  be 
defrauded.  (Rob.  on  Fraud.  Conv.  591 — 696.)  This  is  either 
by  common  law,  or  the  statute  of  13  Eliz.  c.  6.  (3  Co.  78.  b. 
Dj/er,  294.  b.  Hob.  72.)  A  gratuitous  conveyance  is  always 
void,  as  against  creditors.  {Rob.  on  Fraud.  Conv.  450,  451, 
452.)  The  relationship  between  the  grantor  and  grantee  is  a 
strong  circumstance  of  suspicion ;  and  the  possession  of  the 
grantor,  and  acts  of  ownership  by  him  inconsistent  with  the 
pretended  sale,  are  evidence  of  fraud.  {Rob.  ib.  198,  199. 
654.  558.     2  Buht.  225.     1  Fonb.  270.  and  notes.) 

Again,  in  cases  of  alleged  fraud,  the  answer  ot  the  party  is 
not  to  be  relied  on  as  to  any  advances  ;  but  positive  proof  of 
the  payment  of  the  money  is  required.  The  mere  responsi- 
bility is  not  sufficient.     (3  P.  Wms.  288.     2  Ves.  616.) 

Whoever  comes  into  possession  of  an  estate  conveyed  by 
fraud,  must  account  for  the  rents  and  profits,  when  the  con- 
veyance is  set  aside.  ^2  Rep.  in  Ch.  30.  Langton  v.  Tracy ^ 
Ridgway*s  Rep.  temp.  Hardw.  176.  9  Mod.  ^.)  The  case 
of  StacJcpoh  V.  Davoren  (1  Bro.  P.  C.  9.  1  Atk.  13.  2  AtTc. 
107.)  is  a  very  strong  authority  on  this  point. 

As  to  the  disposition  of  the  fimd,  the  Court  of  Chancery,' 
having  jurisdiction  of  the  cause,  ought  also  to  have  the  dispo- 
sition of  the  property.  It  will  not  jeopardize  it,  by  putting  it 
in  the  hands  of  the  assignee.  It  is  more  consistent  with  the 
dignity  of  the  court,  that  it  should  be  placed  in  the  hands  of  a 
master,  before  whom  all  the  creditors  should  exhibit  their 
claims,  that  they  may  be  contested  or  verified.  In  equity,  all 
the  creditors  are  equal,  and  no  preference  is  to  be  given  to 
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Yates,  J.  In  stating  this  case,  for  the  purpose  of  giving  an 
opinion,  I  shall  confine  myself  to  such  facts  as  are  immediately 
connected  with  the  subjects,  mentioned  in  the  petition  of  ap- 
peal as  exceptionable  in  the  decree  of  his  honor  the  chancel- 
lor, beyond  which  it  is  understood  this  court,  according  to  an 
established  rule,  will  not  proceed  in  their  adjudication,  unless 
it  be  to  extend  and  modify  the  decree,  in  favor  of  the  respond- 
ents, according  to  such  equitable  rules  as,  in  furtherance  of 
justice,  may  be  adjudged  necessary;  and  I  shall  have  a  due  re- 
gard to  such  acts  of  the  parties  generally,  as  tend  to  explain  or 
establish  important  facts,  connected  with  the  subjects  which 
are  immediately  before  the  court  for  adjudication. 

[Here  his  honor  stated  the  facts.] 

The  first  question  wUl  be  as  to  the  validity  of  the  convey- 
ances. 

1.  With  regard  to  the  deed  for  the  houses  and  lots  in  Pine 
and  Cedar  streets. 

It  is  contended  that  a  valid  consideration  was  paid  for  this 
property,  and  that  the  proceeds  have  been  properly  disposed 
of;  that  the  sale,  being  public  and  by  virtue  of  several  execu- 
tions of  contending  creditors,  is  sufficient  to  test  the  adequacy 
of  the  price. 

No  doubt  can  be  entertained,  that  fi'om  the  commencement 
of  this  transaction,  Comfort  Sands  has  been  actuated  by  mo- 
tives to  continue  this  property  under  his  control,  particularly 
while  Mr.  Sioartwout  was  connected  with  it.  What  he  intended 
should  be  the  ultimate  disposition  of  it,  remains  to  be  inquired 
into.  Whenever  a  person,  in  the  embarrassed  situation  in 
which  Comfbrt  Sands  *appears  to  have  been  at  this  time,  volun- 
tarily executes  a  bond  and  warrant  to  enter  judgment  in  favor 
of  particular  creditors,  it  must,  from  the  nature  of  the  transac- 
tion, create  suspicion;  and  his  conduct  immediately  becomes  a 
proper  subject  for  the  most  scrupulous  investigation. 

It  is  true,  as  has  been  remarked,  that  there  are  creditors 
who,  in  honor,  and  perhaps  in  conscience,  ought  to  be  prefer- 
red ;  and  I  shall  not  undertake  to  say,  that  H.  and  •$.  Johnson^ 
together  with  John  Sioartwout ,  were  not  of  this  description. 
Had,  therefore,  this  property  been  sold  for  its  real  value,  to  a 
bona  fide  purchaser,  and  the  avails  appropriated  to  discharge 
the  debts  and  responsibilities  assumed  by  those  persons  for 
Comfort  Sands,  it  might  perhaps  be  justified;  but  as  they  were 
satisfied  by  him  in  a  different  manner,  this  property  virtually 
continued  in  his  hands,  and  under  his  control;  for  it  is  admit- 
ted that  Swartwout  must  be  deemed  the  trustee  of  Comfort 
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Sandsy  having  at  bis  instance  and  request  purchased  from  the 
sheriff.  Notwithstanding  his  situation  as  trustee,  Swartwouty 
on  being  requested  by  Comfort  Sands  to  convey  to  his  son 
Lewisy  hesitates  to  do  it.  The  reluctance  evinced  by  him 
shows  his  impression  of  the  impropriety  of  the  proposed  con- 
veyance. He  hesitated,  certainly  not  from  a  desire  to  retain 
the  property,  and  convert  it  to  his  own  use.  It  must  have  been 
from  the  suspicious  aspect  of  the  conduct  of  C.  Sands,  with 
which  he,  in  this  particular,  was  fully  acquainted  from  the 
commencement.  On  being  informed,  however,  that  he  would 
take^a  note  for  11,000  dollars  from  Lewis  Sands,  and  pass  the 
same  to  his  creditors,  Swartwouty  on  the  27th  April,  iSOl, 
conveyed  this  property  to  Leicis  Saiids,  subject  to  a  lien  of 
2,500  dollars,  amounting  in  the  whole,  to  13,500  dollars.  This 
is  the  period  it  passed  out  of  the  hands  of  Comfort  Sands,  if 
the  conveyance  executed  by  John  *S%vartwout  is  to  be  consid- 
ered valid :  and  as  this,  in  fact,  is  a  sale  made  by  the  father  to 
the  son  at  a  time  when  his  circumstances  were  much  embar- 
rassed, it  must  undergo  a  strict  examination  :  for,  independent 
of  other  circumstances,  as  observed  by  Roberts,  on  Fraudulent 
Conveyances,  (p.  452.)  "  the  very  proximity  of  blood  raises 
rather  the  idea  of  confederacy  than  affection." 

It  cannot  reasonably  be  supposed,  that  Lewis  Sands  was  not 
in  possession  of  sufficient  information  respecting  the  circum- 
stances of  his  father,  to  be  convinced  that  he  was  at  this  time 
about  becoming  a  bankrupt,  and  had  already  committed  the 
act  of  bankruptcy  upon  which  the  commission  was  to  be  issued; 
and  that  a  purchase  made  by  him  must  be  intended  either  for 
his  immediate  benefit,  or  for  the  ultimate  advantage  of  his 
father.  This  is  by  no  means  an  unwarrantable  presumption, 
particularly  when  aided  by  the  extraordinary  situation  of  this 
property,  that  John  Swartwout  was  the  grantor,  and  his  father 
the  actual  vendor,  and  exclusive  manager  of  the  business,  both 
before  and  at  the  time  of  the  sale,  and  who  took  his  note  in 
the  first  instance  payable  to  bearer. 

As  to  the  amount  of  the  consideration  alleged  to  be  paid  for 
this  property,  I  am  not  surprised  that  the  true  value  could  not 
be  obtained  at  the  sheriff's  sale.  On  such  occasions  there  will 
always  exist  a  reluctance  on  the  part  of  the  purchaser  of  an 
estate  owned  by  a  person  so  extensively  involved  as  Comfort 
Sands  must  have  been  at  the  time  of  the  sale.  This  inade- 
quacy of  price  appears  evident  by  the  testimony  of  Swartwout, 
the  purchaser  in  the  first  instance.  He  states  the  value  at 
16,000  dollars,  making  a  difference  of  upwards  of  2,000  dol- 
lars between  the  amount  alleged  to  be  paid  by  Lewis  Sandsy 
and  his  valuation.  When  the  peculiar  situation  of  the  witness 
is  considered,  we  csmnot  but  place  reliance  on  his  judgment. 
He  asserts  that  his  interference  *was  for  his  own  indemnity, 
and  consequently  the  value  of  this  property  must  have  been  a 
subject  of  interest  and  inquiry  to  him.  Besides,  the  other  wit- 
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W ERROR,  nesses  do  not  testify  to  the  aggregate  amount,  but  to  the  an* 
ALBANY      ^^^  value.     This  is  not  a  just  rule.     Many  estates  in  this 
March,  1808.    country  sell  for  an  amount,  the  lawful  interest  of  which  far 
^  ^T^^^^^  exceeds  the  annual  income.     As  this  might,  perhaps,  be  con- 
and  oihen     sidered  a  mere  matter  of  opinion,  and  that  too  much  reliance 
c    WIS       ought  not  to  be  placed  on  it,  I  shall  regard  it  only  of  import- 
aadoiben.     ance  when  connected  with  the  possession  and  acts  of  owner- 
ship.    These  are  proved  by  his  residing  for  some  time  in  one 
of  the  houses,  and  by  the  testimony  of  Laac  Pierson  and  John 
Gibson,  to  whom,  as  owner,  he  let  the  house  in  Cedar  street^ 
gave  receipts  in  his  own  name  for  the  rent,  and  ordered  repairs 
to  be  made.     Add  to  this,  the  extraordinary  application  of  the 
pretended  consideration-notes  to  creditors,  without  their  ap- 
parent consent  or  acquiescence. 

From  all  these  acts,  the  conduct  of  the  parties  appears  to  be 
so  strongly  marked  with  collusion,  to  the  injury  of  the  creditors 
of  Comfort  Sands^  that  I  have  no  hesitation  in  saying,  that  the 
deed  from  John  Svoartwout  to  Leuns  Sands,  for  the  houses  and 
lots  in  Pine  and  Cadar  streets,  is  void. 

The  principles  upon  which  this  deed  is  adjudged  void,  can- 
not admit  of  a  reimbursement,  or  an  indemnification  to  Lewis 
Sands,  against  the  consequences  of  his  own  fraudulent  acts. 
There  can  be  no  doubt  of  his  knowledge  of  the  whole  busi- 
ness, and  an  understanding  that  he  was  to  participate  in  the 
expected  advantages  to  be  secured  by  this  iniquity.  Not  a 
cent  has  ever  been  paid  by  himself;  and  the  notes  in 
the  hands  of  John  Blagge,  we  have  reason  to  believe,  remain 
under  the  control  of  his  father.  No  equitable  claim  can  con- 
sequently exist  for  reimbursement  or  indemnity,  especially  in 
f  *  586  ]  favor  of  a  person  deemed  a  party  to  the  transaction.  *I  am, 
therefore,  of  opinion,  that  the  decree  in  this  respect  is  correct, 
being  grounded  on  the  fraudulent  intentions  of  both  Comfort 
and  Lewis  Sands ;  and  governed  by  principles  different  from 
those  on  which  most  of  the  cases  adduced  by  the  appellants, 
were  decided,  where  deeds  were  avoided,  or  set  aside  on  par- 
ticular terms  or  conditions,  founded  on  hard  or  unconscientious 
bargains. 

It  appears  that  the  debt  due  to  the  bank  of  New^  YorJc  of 
56,000  dollars,  without  the  addition  of  interest  to  accrue,  was 
the  true  consideration  to  be  paid  for  the  Brooklyn  property, 
and  to  which  amount  I  shall  confine  my  observations  on  the 
question  respecting  the  adequacy  of  price. 

The  estate  was  held  in  common  with  Joshua  Sands,  the 
brother  of  Comfort  Sands,  who  must  be  well  acquainted  with  its 
value,  and  who  considered  it  as  worth,  at  the  time  of  the  sale, 
75,000  dollars.  A  collector  of  taxes  at  Brooklyn  states  the 
value  to  be  from  60,000  to  100,000  dollars.  The  averaj^e 
value.,  according  to  his  estimation,  would  be  80,000  dollars. 

I  believe  there  is  not  one  witness  who  puts  it  at  less  than 
70,000  dollars ;  so  that,  on  the  most  moderate  valuation,  there 
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existed  a  difference  of  14,000  dollars,  and  by  the  testimony  of 
Joshtia  Sandsy  19,000  dollars.  This  is  a  strong  circumstance  to 
presume  the  sale  fraudulent. 

The  acts  of  ownership  exercised  over  this  property  appear 
from  the  testimony  of  several  witnesses.  The  allegation  that 
those  were  the  acts  of  an  agent  for  Henry  Sands,  does  not  pre- 
vent the  effect  produced  by  the  evidence  on  the  validity  of  the 
whole  transaction.  No  acts  of  ownership  can  be  more  striking 
than  the  receiving  of  rent,  the  payment  of  taxes,  and,  in  some 
measure,  managing  and  directing  the  sales  and  disposition  of 
the  property.  Although  it  will  not  be  questioned  that  an  agent 
may  be  appointed  hy  parol;  yet  it  is  somewhat  extraordinary 
there  did  not  exist  some  written  authority,  ^particularly  be- 
tween parties  who,  at  the  time  of  the  sale  of  this  very  property, 
evinced  the  greatest  care  and  caution,  by  entering  into  written 
articles,  when  the  deeds  were  to  be  executed  a  few  days  there- 
after. No  particular  accounts  as  to  this  agency  have  ever  been 
exhibited  between  them  ;  and  on  other  occasions,  different  and 
extensive  payments  are  alleged  to  have  been  made  on  an  ad- 
justment of  accounts  ;  but  no  books  were  produced.  These 
are  evidently  mere  pretences  to  cover  improj)er  designs.  I 
cannot  doubt,  therefore,  but  that  the  sale  of  this  property  was 
fraudulent,  and  the  deed  consequently  void. 

It  does  not  appear  that  any  money  has  been  paid,  except 
out  of  the  sales  of  this  property,  nor  that  Henry  Sands  can 
have  a  claim  for  reimbursement  and  indemnity,  for  the  reasons 
already  assigned,  in  considering  the  same  subject,  respecting 
the  Pine  and  Cedar  street  property.  No  doubt  of  a  combina- 
tion between  Comfort  Sands  and  Henry  Sands  can  possibly 
exist.  There  evidently  appears  to  be  a  deliberate  system  adopt- 
ed by  Comfort  Sands,  to  put  a  large,  if  not  the  greatest,  portion 
of  his  property  into  the  hands  of  his  children,  for  the  avowed 
purpose  of  effecting  an  odious  discrimination  between  his 
creditors,  not  disconnected  with  improper  views  and  inten- 
tions to  benefit  himself,  and  wholly  to  defeat  some  of  the 
creditors. 

I  shall  next  proceed  to  inquire  into  the  account  ordered  of 
the  rents  and  profits  of  this  estate. 

The  decree  in  the  Court  of  Chancery  does  not  interfere  with 
the  purchasers  from  Henry  Sands.  Those  persons  are,  per- 
haps, properly  lefl  in  the  undisturbed  enjoyment  of  the  rights 
obtained  under  that  conveyance  :  but  an  account  of  the  rents 
and  profits  of  all  the  real  estate  conveyed  by  Comfort  Sands  to 
Henry  Sands  from  the  9th  day  of  July,  1798,  is  directed. 

•The  peculiar  province  of  a  court  of  equity  is  to  detect  and 
pursue  fraudulent  alienations,  and  arrest  the  property,  particu- 
larly while  in  the  hands  of  any  of  the  parties  to  the  transaction. 
This  interference,  however,  must  be  grounded  on  an  existing 
right  in  the  party  claiming  redress,  and  can  only  take  effect 
from  the  period  when  that  right  accrued  in  relation  to  the  prop- 
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March,  1808.  bankruptcy  committed  by  him.  I  cannot,  therefore,  discover 
in  what  manner  either  Comfort  Sands  or  Henry  Sands  can  pos- 
sibly be  liable  for  the  rents  and  profits  of  tms  estate,  before 
that  period. 

It  cannot  be  contended,  that  Comfort  Sands  had  no  right, 
before  that  time,  to  expend  the  avails  or  annual  income,  at  his 
discretion,  without  responsibility  to  any  one. 

On  a  review,  therefore,  of  the  whole  transaction  between  him 
and  Henry  Sandsy  and  a  recurrence  to  the  reasons  stated  for 
the  avoidance  of  the  deed  from  him,  the  property  being  con- 
sidered under  his  control  and  management,  the  demand  on 
Henry  Sands  for  the  rents  and  profits  previous  to  the  acts  of 
bankruptcy,  ought  not  to  be  made.  The  decree  ought,  there- 
fore, to  be  so  modified,  that  no  accounts  of  the  rents  and  profits 
be  required  from  either  of  them,  until  that  event. 

It  is,  undoubtedly,  the  duty  of  this  court,  in  making  up  their 
opinion,  to  notice  every  incident  connected  with  the  cause,  and 
consequently,  that  part  of  the  decree  ordering  those  parties  who 
are  out  of  the  jurisdiction  of  the  court,  to  join  in  a  conveyance 
with  the  master,  ought  to  be  so  modified  as  to  enable  the  court 
to  enforce  the  decree,  and  secure  an  effectual  remedy  to  the 
parties. 

Upon  the  whole,  my  opinion  is,  that  the  decree  of  his  honor 
the  chancellor  be  affirmed,  except  as  to  the  time  when  the  ac- 
counts of  the  rents  and  profits  in  relation  to  the  Brooklyn  estate 
ought  to  commence. 

*Van  Ness,  J.,  not  having  heard  the  argument  of  the  cause, 
gave  no  opinion. 

Spencer,  J.,  was  for  affirming  the  decree  below,  except  as  to 
the  person  who  was  to  receive  and  distribute  the  fund.  He 
observed,  that  whenever  an  assignee  declines  to  act,  the  cred- 
itors have  a  right  to  institute  a  suit  for  the  benefit  of  all  the 
creditors.  By  the  law  of  the  United  States,  the  property  of  the 
bankrupt  is  vested  in  his  assignees.  The  conveyances  being 
adjudged  fraudulent  and  void,  the  property  remained  in  Coni' 
fort  Sands,  and  by  the  bankrupt  law  became  vested  in  his 
assignees.  The  conveyances  were  void  at  common  law ;  but 
the  Court  of  Chancery  had  a  concurrent  jurisdiction,  it  being 
a  case  of  fraud  ;  and  the  application  to  that  court  was  merely 
for  the  purpose  of  avoiding  the  conveyances.  It  does  not  fol- 
low, that  because  the  Court  of  Chancery  had  this  cognizance  of 
the  cause,  it  is  to  take  the  property  out  of  the  hands  of  the  as- 
signee, and  place  it  in  the  hands  of  a  master.  Having  disen- 
cumbered the  estate  of  the  conveyances,  the  property  remain- 
ed as  if  those  deeds  had  never  existed  ;  and  being  vested,  by 
the  law  of  the  United  States,  in  the  assigness,  no  court  can 
divest  it. 
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Kknt^  Ch.  J.  The  first  and  principal  question  in  tliis  cause 
arises  upon  two  deeds  of  conveyance  of  the  estate  of  Comfort 
Sands ;  the  one  from  him  to  his  son  Henry,  for  the  Brooklyn 
estate,  and  the  other  irom  John  Swartwout  to  Lends  Sands,  for 
the  houses  and  lots  in  Pi7ie  and  Cedar  streets,  in  the  city  of 
New-  York. 

Comfort  Sands  stopped  payment  and  became  insolvent,  in 
the  year  1797.  He  had  been  very  extensively  engaged  in 
trade,  and  at  the  time  of  his  failure,  he  was  possessed  *of 
a  large  real  and  personal  estate,  and  owed  debts  to  a  great 
amount. 

Instead  of  calling  his  creditors  together,  and  exhibiting  to 
them  a  full  and  fair  account  of  his  debts  and  estate,  according 
to  the  usual  course  with  unfortunate  merchants,  he  refused  or 
neglected  to  exhibit  any  statement  of  his  affairs,  or  to  give 
them  any  satisfaction  on  the  subject.  He  declared  that  he 
would  prefer  those  creditors  who  did  not  sue  him ;  and  just 
before  the  commission  of  bankruptcy  had  issued,  he  went  so 
far  as  to  declare  in  writing,  that  his  hostile  creditors  would 
suffer  for  their  conduct,  and  not  get  five  per  cent,  for  their 
demands. 

With  such  a  temper  of  mind  under  his  misfortunes,  it  was 
very  natural  that  the  general  disposition  of  his  estate  to  his 
children  should  destroy  the  confidence,  and  awaken  the  appre- 
nensions  of  his  creditors. 

In  June,  1798,  he  conveyed  his  SchaticoJce  estate ;  in  July, 
1798,  his  Brooklyn  estate ;  and  in  September,  1799,  his  Mini- 
sink  estate,  to  his  son  Henry,  In  November,  1798,  his  house- 
hold furniture  was  seized  under  an  execution  issued  in  favor  of 
two  friendly  creditors,  and  sold  to  Nathaniel  Prime,  his  son-in- 
law,  who  left  the  same  to  continue  in  his  possession  and  enjoy- 
ment. In  April,  1801,  his  houses  in  Pine  and  Cedar  streets 
were,  by  arrangement  with  SwartwoxU,  his  trustee,  conveyed  to 
his  son  Lewis,  and  in  June  following  he  conveyed  to  the  same 
son  his  lots  in  the  city  of  Washington, 

These  sons,  at  the  time  of  their  respective  purchases,  were 
not  men  of  reputed  property,  or  by  any  means  competent  to 
pay  for  such  great  estates.  His  son  Henry,  in  1798,  had  just 
quitted  his  clerkship  in  an  attorney's  office,  and  was  not  in 
much  business,  and  possessed  little  pecuniary  credit.  His  son 
Lewis  was  also  a  member  of  his  family  in  1801,  and  of  no  re- 
puted responsibility.  These  were  the  two  sons  to  whorn^  Mr. 
Sands  thought  •proper  to  convey  real  estate  worth,  according 
to  his  own  valuation,  nearly  100,000  dollars :  and  he  declared, 
before  the  commissioners  of  bankrupt,  that  these  sales  were 
made  to  prevent  the  operation  of  judgments,  and  to  save  his 
Droperty  from  being  sacrificed. 

The  general  aspect  of  the  business  must  at  once  excite  in  the 
mind  a  well-grounded  distrust  of  the  probity  of  the  transactions ; 
and  when  we  connect  with  it  this  confession  of  the  party,  the 
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m  ERROR,  conclusion  must  press  very  strongly  upon  us,  that  these  sales 
ALBANY,  ^^re  not  fair  and  honest,  but  were  fraudulently  intended  to  se- 
March,  1808.  cure  a  very  considerable  share  of  the  properly,  for  the  future 
benefit  of  himself  and  his  children.  A  sale  made,  with  the  in- 
tent avowed  by  C.  Sands,  comes  almost  within  the  very  words 
of  the  statute  of  13  Eliz,  which  we  have  adopted,  {Laws  of  N, 
Y.  vol.  1.  p.  75.)  which  declares,  that  every  conveyance  of 
lands  made  with  the  purpose  or  intent,  to  defayy  hinder,  or  de- 
fraud creditors  of  their  lawful  actions  and  demands,  shall  be 
utterly  void.     (2  Rev.  Stat.  137.) 

I  shall  first  look  more  particularly  into  the  circumstances  at- 
tending the  sale  of  the  Brooklyn  estate. 

Cjmfort  Sands,  on  the  5th  aay  of  July,  1798,  entered  into  a 
formal  written  agreement  with  his  son  Henry,  to  convey  to  him 
the  Brooklyn  estate  for  60,000  dollars ;  and  this  agreement  was 
carried  into  effect,  in  four  days  thereafter,  by  the  deed  of  the 
9th  of  July.  Such  a  studied  formality  in  the  negotiation,  such 
a  preliminary  precaution  without  any  apparent  use  or  necessity, 
and  that,  too,  between  a  father  and  a  boy,  just  then  emerged 
from  school,  and,  as  we  may  very  well  infer  from  the  facts,  st  Jl 
much  dependent  upon  his  father,  and  when  the  sale  was  avow- 
edly intended  by  the  father  as  a  benefit  to  the  son,  is,  to  say 
the  least  of  it,  very  extraordinary.  It  was  out  of  the  usual  and 
natural  course,  as  between  such  parties,  and  it  therefore  betrays 
contrivance,  in  order  to  give  color  to  the  transaction.  The 
estate  was  *estimated  at  60,000  dollars,  which  was  the  nominal 
consideration  in  the  deed.  To  make  up  this  sum,  the  mortgage 
to  the  bank  of  New-  York,  amounting,  in  principal  and.  interest, 
to  53,000  dollars,  was  taken  into  the  estimate,  and  another 
year's  interest  to  the  bank,  to  the  amount  of  3,000  dollars,  was 
anticipated.  The  residue  of  the  purchase  money,  after  deduct- 
ing the  mortgage  upon  the  premises,  with  this  anticipated  in- 
terest, was  4,000  dollars,  and  that  sum  was  to  be  paid  to  Com- 
fort Sinds ;  and  he  was  authorized  by  Henry  to  receive  it,  and 
he  afterwards  did  receive  it,  out  of  the  rents  and  profits.  The 
estate  was  thus  sold  for  3,000  dollars  less  than  the  reputed 
value  in  the  deed  ;  for  the  rents  and  profits  for  the  year  ensuing 
the  sale,  were  a  complete  set-off*  against  the  interest  which  was 
to  grow  due  in  that  year  upon  the  mortgage.  The  considera- 
tion sum,  as  agreed  upon  by  the  parties  at  the  time  of  the  sale, 
is  thus  reduced  to  57,000  dollars ;  and  yet  the  parties  contrived, 
without  any  justifiable  or  even  plausible  pretext,  to  give  the 
consideration  in  the  deed  an  artificial  and  nominal  rise  to  60,000 
dollars. 

But  the  reputed  value  in  the  deed  was  not  the  real  valuie  of 
the^  estate.  It  was  the  minimum,  or  least  sum  at  which  'any 
person  had  ever  computed  its  value.  The  value,  in  Ju/y,  1798, 
according  to  the  weight  of  testimony,  was  at  least  75,000  dol- 
lars. This  was  the  positive  testimony  of  Joshua  Sands,  who 
was  perfectly  acquainted  with  the  property,  and  very  compe- 
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tent  to  determine  its  value ;  and  this  was  even  below  the  aver- 
ts price,  according  to  the  opinion  of  the  collector  of  taxes  at 
orooklyn.  We  may  then  very  fairly  consider,  that  the  price  of 
the  Brooklyn  estate,  as  estimated  in  the  sale  from  C  Sands  to 
his  son,  was  at  least  18,000  dollars  below  the  real  value.  Here 
was  then  a  great  inadequacy  of  price. 

But  as  the  4,000  dollars,  coming  to  Comfort  Sands  upon  this 
sale,  were  paid  out  of  the  rents  and  profits,  the  %.on  never  paid 
a  cent  out  of  his  own  pocket,  nor  is  it  probable  that  the  father 
ever  looked  to  him  as  personally  responsible.  The  sale  has 
every  appearance  of  a  settled  design  to  save  the  residuum  of 
the  estate,  after  the  discharge  of  the  mortgage  to  the  bank,  from 
the  grasp  of  the  creditors,  and  to  reserve  it  either  for  the  use 
of  the  father,  or,  as  he  himself  expresses  it,  for  the  benefit  of 
his  son. 

'  These  very  striking  circumstances  attending  the  execution 
and  consideration  of  the  deed,  were  followed  by  acts  of  Com- 
fort Sands,  with  the  knowledge  and  privity  of  the  son,  which 
confirm  the  inference  that  the  sale  was  intended  as  a  mere  cover 
to  protect  the  estate,  and  defraud  the  creditors.  He  continued 
in  die  exercise  of  acts  of  ownership,  by  selling  and  leasing  lots, 
and  holding  himself  out  to  the  world  as  the  real  owner.  For 
tlie  evidence  of  this  fact,  I  need  only  refer  generally  to  the  tes- 
timony of  the  witnesses,  and  especially  to  the  deed  from  C. 
Satids  to  Annett,  in  March,  1802,  the  agreement  to  sell  lots  to 
Shelzel  in  the  same  year,  and  the  lease  from  C.  Sands  to  Brit- 
ten  in  Avril,  1804 ;  and  none  of  the  lots  specified  in  these  sales 
were  included  in  the  reconveyance  from  the  son.  C.  Sands 
also  continued  his  former  attentions,  and  bestowed  all  his  care 
upon  the  property.  His  son  Henry  did  little  or  nothing.  He 
made  few  (if  any)  contracts,  and  he  took  upon  himself  neither 
trouble  nor  responsibility. 

I  am  aware  of  the  allegation  that  C  Sands  acted  all  this 
while  as  the  agent  of  his  son ;  but  this  allegation,  although  easi- 
ly made,  is  not  supported  by  proof.  We  have  no  evidence  of 
any  regular  appointment  or  instructions  from  the  son,  or  of  any 
regular  account  kept  and  rendered  by  the  father  of  his  receipts 
and  expenditures,  as  agent.  The  attempt  to  screen  these  con- 
stant, essential  and  conclusive  acts  of  ownership,  under  the 
^authority  of  an  agent,  is  a  shallow  artifice,  destitute  even  of  the 
merit  of  plausibility. 

The  next  subject  of  examination  is  the  deed  from  Swart-- 
tvout  to  Leicis  Sands, 

The  Pine  and  Cedar  streets  lots  were  sold  at  a  sheriff's  sale, 
in  1798,  upon  the  judgment  in  favor  of  H.  and  «S^.  Johnson; 
and  John  Swartwout  purchased  them  for  about  11,000  dollars. 
He  became  the  purchaser,  at  the  request  of  C  Sands ;  he 
says,  that  he  was  also  induced  to  make  the  purchase  for  his 
own  eventual  indemnity,  as  a  surety.  C.  Sands  told  Swart" 
woutf  at  the  time  of  making  the  request,  that  it  would  be  the 
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means  of  preventing  a  sacrifice  of  the  property,  and  that  the 
plaintiffs  in  the  execution  would  enable  him  to  pay  the  {>ur^ 
chase  money  to  the  sheriff.  This  was  accordingly  done  by  C 
Sands,  who  put  into  his  hands  certain  notes  of  the  plaintiffs, 
which  the  sheriff  received  as  payment.  The  sale  to  Swartwout 
was,  therefore,  made  in  consequence  of  an  amicable  arrange- 
ment between  all  parties ;  and  it  was  manifestly  a  mere  cover 
of  the  property  for  the  benefit  of  C.  Sands.  Swartwout  con- 
tinued the  nominal,  and  C.  Sands  the  real  owner,  until  Ajfril, 
1801,  when  Swartwout^  being  exonerated  from  his  rcFponsibili- 
ties,  did,  at  the  request  of  Comfort  Sands,  convey  the  houses 
and  lots  to  his  son  Lewis  Sands,  and  took  a  note  from  Lewis, 
payable  to  bearer  for  the  consideration  sum,  and  delivered  the 
same  over  to  the  father.  If,  then,  we  view  this  act  in  its  true 
and  genuine  light,  here  was  a  sale  of  these  lots  by  Comfort 
Sands  to  his  son  Lewis;  and  the  question  is,  whether  that 
sale  was  not  a  palpable  fraud  attempted  to  be  committed 
upon  the  creditors. 

The  contrivance  by  which  this  property  had,  for  the  three 
preceding  years,  been  covered  under  the  name  of  Swartwout, 
prepares  the  mind  to  anticipate  fraud  in  the  sale  to  the  son. 

*It  was  stated,  in  the  argument,  that  this  deed  was  fraudu- 
lent and  void  under  the  late  bankrupt  law,  and  I  incline  strong- 
ly to  this  opinion.  C,  Sands  had  been  in  gaol  upwards  of  60 
days,  when  the  deed  was  executed ;  and  from  the  testimony 
of  John  Jackson,  he  was  engaged  in  actual  trade  in  the  month 
of  March,  preceding  the  date  of  the  deed.  The  commence- 
ment of  h.s  trading  does  not  appear.  JacJcson  proves  only 
acts  done,  as  a  trader,  in  March.  But  from  Jiis  former  general 
character  and  business  as  a  merchant,  and  from  those  acts  in 
March,  may  we  not  fairly  presume,  that  in  February  preceding 
he  was  equally  a  trader?  If  so,  C  Sands  had  clearly  commit- 
ted an  act  of  bankruptcy,  within  the  express  words  of  the 
bankrupt  law,  at  the  time  of  the  sale  to  Lewis;  and  can  it  be 
possible  that  Lewis  Sands  was  a  bona  fide  purchaser,  without 
notice  of  that  act  of  bankruptcy?  He  was  then  a  member  of 
his  father's  family ;  and  could  he  have  been  ignorant  that  his 
father  had  been  in  King*s  county  gaol,  since  January  of  that 
year;  and  could  his  father  have  carried  on  trade  without  his 
knowledge?    The  thing  is  to  me  incredible. 

But  admitting  that  the  acts  of  bankruptcy  mentioned  by 
John  Jackson,  were  the  only  solitary  instances  in  which  Comr 
fort  Sands  assumed  the  character  of  a  merchant  while  in  gaol, 
another  and  a  more  serious  question  then  arises,  With  what 
motive  couM  C.  Sands  have  engaged  in  the  petty  business  of 
shipping  50  barrels  of  flour  to  Europe  1  Was  it  really  for  the 
sake  of  mercantile  profit,  and  of  renewing  his  connections  and 
operations  abroad?  He  was  at  that  time  completely  insolvent, 
at  war  with  his  creditors,  lost  as  to  credit,  and  actually  in 
prison.  Was  it  not  then  rather  for  the  purpose  of  becoming  a 
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trader,  merely  to  bring  himself  within  the  purview  of  the  7^  error, 
bankrupt  law,  to  which  ne  soon  after  resorted  ?   My  mind  is     Albany 
overcome  by  the  irresistible  pressure  of  circumstances  which   March/ isos. 
carry  it  to  this  conclusion ;  and  those  circumstances  ''^outweigh 
his  assertion  to  the  contrary.     The  question  then  is,  Was  not 
this  sale  to  Lewis  Sands  made  under  a  contemplation^f  bank- 
ruptcy, and  with  the  privity  of  the  son  as  to  that  iiuention? 
The  deed,  in  either  alternative  which  I  have  mentioned,  was 
void,  as  made  infraudem  legiSf  and  to  defeat  the  equality  and 
equity  of  the  bankrupt  law. 

The  validity  of  the  deed  does  not,  however,  rest  on  the 
ground  of  constructive  fraud,  by  being  made  against  the  policy 
of  the  statute.  The  deed  was  fraudulent  in  fact,  by  being 
made  under  the  influence  of  corrupt  motives,  to  cheat  credit- 
ors, and  it  was,  therefore,  void  at  common  law,  and  as  against 
the  statute  of  Elizabeth^  which  Are  have  reenacted,  and  which 
is  only  in  affirmance  of  the  principles  of  the  common  law. 

The  sale  to  Lewis  Sands  was  for  11,000  dollars,  and  subject 
to  a  mortgage  to  Jones  fy  Hating  for  2,312  dollars.  The  prop- 
erty, near  three  years  before,  was,  in  the  opinion  of  Swart- 
iooW,  worth  16,000  dollars.  The  price  was  therefore  inade- 
quate, though  not  grossly  so.  What  became  of  the  large  note 
for  11,000  dollars  does  not  appear,  except  from  the  answers 
of  Comfort  and  Lewis  Sands;  and  as  the  facts  in  those  an- 
swers were  pot  in  issue,  they  ought  to  have  been  supported  by 
proof.  But  assuming  the  account  of  the  disposition  of  the 
note  for  11,000  dollars  to  be  correct,  it  then  appears  that  the 
note  was  soon  after  exchanged,  by  arrangement  between  Lewis 
and  his  father,  fqr  several  small  notes,  and  most  of  them  were 
deposited  with  John  Blagge,  an  agent  of  C.  Sands ,  where  they 
remained  (for  any  thing  that  appears  to  the  contrary)  unknown 
to  the  creditors,  and  where  they  remain  still.  Siagge  says, 
that  he  was  not  the  agent  of  the  creditors  for  whose  use  these 
notes  were  alleged  to  have  been  lodged,  nor  was  he  acquaint- 
ed with  but  one  of  them.  It  is  exceedingly  probable  that  C. 
Sands  never  gave  any  information  to  the  creditors  concerned, 
of  the  deposit  *of  those  notes,  because  no  application  was  made 


by  the  creditors  to  Blagge  for  the  possession  of  them.  The 
notes  of  Lewis  Sands ^  which  were  not  deposited  with  Blagge^ 
but  endorsed  by  Comfort  Sands^  and  delivered  over  to  the  cred- 
itors. Grade  and  Heyer,  were  attended  with  these  singular 
circumstances.  Thev  fell  due  after  the  discharge  of  Comfort 
Sands  under  the  bankrupt  law,  and  yet  he  interferes  in  the 
first  instance  voluntarily,  between  the  creditors  and  Letcts 
Sandsy  and  assumes  to  pay  them  himself.  Can  there  be  more 
convincing  testimony  that  the  notes  were  considered  by  Com-^ 
fort  Sands  as  his  proper  debt,  and  that  his  son's  name  upon 
the  paper  was  regarded  by  him  as  a  matter  of  form?  The  his- 
tory of  these  notes  is  alone  sufficient  to  satisfy  me  of  the  fraud- 
ulent collusion  between  Comfort  Sands  and  his  son  Lewis, 
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MNERKOJL  and  that  the  notes  were  never  considered  by  either  of  the  par 
tieS|  as  being  given  for  a  valuable  consideration.  Comfon 
Sands^  at  the  time  of  this  pretended  sale,  was  in  King*s  coun- 
ty gaol,  and  upon  his  discharge  in  July^  he  returned  and  oc- 
cupied, as  his  own,  the  estate  in  question.  He  resided  in  the 
house  in  Pine  street,  and  he  continued  to  let  the  house  in  Ce- 
dar street,  first  to  Piersan,  and  afterwards  to  Gibson ;  and  he 
held  himself  out  to  those  tenants,  as  the  real  owner.  He 
speaks  of  acting  all  the  time  as  agent  for  Lewis  Sand^^  and  of 
having  settled  with  him ;  and  he  rests  contented  with  this 
naked  allegation,  without  the  exhibition  of  a  single  document  or 
voucher  which  might  have  afforded  color  for  his  inference,  or 
apology  for  his  pretension.  But  we  have  a  right  to  require 
some  definite  and  specific  evidence  of  his  having  acted  and  ac- 
counted as  the  authorized  agent  of  his  son.  Uis  acts  and  his 
declarations  were  in  the  character  of  owner,  not  of  agent;  and 
the  law  will  not  allow  him  to  assume  in  succession  the  one 
character  or  the  other,  as  best  suits  his  convenience.  Such  an 
ever  varying  attitude  is  destructive  of  all  simplicity  *and  sin- 
cerity in  dealing.     Quo  teneam  vultus  mtUantem  Protea  nodol 

I  forbear  to  dwell  longer  on  this  subject.  The  general 
character  of  the  transactions  before  us,  the  conclusions  which 
I  have  been  obliged  to  draw,  and  the  contrast  between  those 
conclusions  and  the  answers  of  the  parties  to  the  deed,  natu- 
rally give  birth  to  painful  reflections.  I  will,  therefore,  only 
observe,  that  for  the  reasons  which  have  been  suggested,  I  hold 
the  two  deeds  to  be  grossly  fraudulent,  and  absolutely  void; 
and  this  brings  me  to  consider  the  next  question  in  this  case, 
which  was,  whether  the  deeds  ought  not  to  stand  as  security  to 
reimburse  the  sons  for  their  advances,  and  to  indemnify  them 
against  their  outstanding  paper. 

The  denial  of  this  prayer  appears  to  me  to  result  necessari- 
ly from  a  decision  against  the  validity  of  the  deeds.  On  the 
ground  of  absolute  fraud,  the  deeds  were  void  to  all  intents 
and  purposes.  It  is  the  same  thing  as  if  no  such  deeds  had 
ever  been  executed.  A  fraudulent  conveyance  is  no  convey- 
ance, as  against  the  interest  intended  to  be  defrauded.  This  is 
the  plain  language  and  intelligent  sense  of  the  rule  of  the  com- 
mon law.  (Roberts  on  Fraudulent  Conveyances,  591.  596,  597. 
Hob.  72.  Humberton  v.  Hengil,  Dyer,  194.  294.  296.  pi.  8.  3 
Co.  78.  b.)  It  is  impossible  that  those  deeds  can  be  permit- 
ted to  stand  as  a  security,  if  they  are  to  be  adjudged  void  ab 
initio.  If  they  have  no  lawful  existence,  it  would  be  inconsis- 
tent and  absurd  to  recognize  them  for  any  lawful  purpose.  I 
presume  there  is  no  instance  to  be  met  with  of  any  reimburse- 
ment or  indemnity  afforded  by  a  court  of  chancery  to  a  parti- 
cem  criminis,  in  a  case  of  positive  fraud.  In  Smith  v.  Loader, 
{Free,  in  Chan.  80.)  the  party  advancing  money  to  an  agent, 
under  a  combination  with  him  to  cheat  the  principal,  lost  his 
whole  security  from  the  principal  for  the  money  actually  ad- 
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▼anced  to  his  agent.  It  is  fit  and  proper  that  *this  result  m  error, 
should  take  place,  as  a  contrary  course  might  afford  counte- 
nance to  fraud  by  giving  it  a  partial  effect.  It  would  not  be- 
come a  court  of  equity  to  take  a  single  step  to  save  harmless 
a  party  detected  in  a  fraudulent  combination  to  cheat.  No 
right  can  be  deduced  from  an  act  founded  in  actual  fraud. 
Nemo  ex  propria  dolo  consequitur  actionem.  The  cases  in  which 
a  deed  is  set  aside  on  terms,  are  not  at  all  analogous  to  the  one 
before  us.  They  are  usually  those  in  which  one  of  the  parties 
comes  in  for  help  against  a  hard  or  unconscientious  bargain, 
or  when  a  contract  is  fraudulent  by  construction  of  law  only, 
as  being  against  the  policy  or  provisions  of  some  particular 
statute.  When  one  of  the  parties  to  a  bargain  asks  to  be  re- 
lieved, the  rule  very  properly  applies,  that  he  who  demands 
equity  under  his  own  contract,  must  give  equity.  (I  Ch,  Ca. 
97.)  But  the  rule  has  no  manner  of  application  to  ttie  present 
case. 

The  refusal  to  aid  the  purchasers  here  by  means  of  the 
deeds,  will  not  only  be  proceeding  upon  plain  and  sound  prin- 
ciples, but  we  can  do  it  without  any  actual  loss  to  the  party ; 
for  what  is  there  to  refund  to  these  sons  ?  Henry  Sands  made 
no  payments,  except  out  of  the  proceeds  of  the  Brooklyn  es- 
tate ;  and  as  far  as  the  sales  of  lots  in  that  estate  were  made  bona 
fidey  and  the  moneys  paid  in  discharge  of  the  mortgage  to  the 
bank,  the  decree  does  not  disturb  them.  It  only  directs  a  sale 
of  the  property  not  so  disposed  of  Nor  is  there  evidence  that 
Lewis  Sands  ever  paid  a  cent  upon  the  notes,  which  he  gave 
to  his  father  upon  the  purchase  of  the  lots  in  New-  York ;  and 
he  runs  but  very  little  hazard  upon  the  outstanding  notes. 
Most  of  them  remain  still  under  the  control  of  his  father,  in 
the  hands  of  Blagge,  and  he  has  his  defence,  if  his  father 
should  attempt  to  enforce  them  at  law;  and  as  to  the  two 
notes  which  were  delivered  into  the  hands  of  the  creditors,  the 
payment  '*^of  them  was  expressly  assumed  by  Comfort  Sofids, 
and  the  creditors  were  taught  to  look  only  to  him. 

Having  thus  examined  the  principal  questions  in  the  cause, 
I  shall  proceed  briefly  to  consider  some  minor  points  which 
have  been  submitted. 

The  decree  touching  an  account  of  the  rents  and  profits  is 
complained  of;  and  I  am  of  opinion,  that  upon  this  point  it 
ought  to  receive  some  modification. 

Ijewis  Sands  is  to  account  only  for  the  rents  and  profits 
which  he  received  subsequent  to  h !s  deed;  and  so  &r  the  de- 
cree is  undoubtedly  correct.  But  in  respect  to  the  Brooklyn 
estate,  the  decree  ought  to  be  so  modified  as  to  make  Henry 
Sands  account  only  for  the  rents  and  profits  received  since  ttie 
act  of  bankruptcy  of  his  father,  and  that  Comfort  Sands  be  re- 
quired to  account  only  for  the  rents  and  profits  subsequent  to 
that  event.  The  right  of  the  complainants  to  call  him  to  ac- 
count cannot  be  extended  beyond  the  time  of  his  bankruptcy, 
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because  their  title  as  creditors  to  an  account  accrued  then,  and 
not  before.  Chancery  ncTer  decrees  an  account  of  rents  and 
profits,  but  from  the  time  that  the  right  of  the  complainant  ac- 
crued. (Ridgw.  Rep.  180.  182, 183.  187.)  In  other  respectt 
the  decree  as  to  this  estate  is  correct. 

The  only  remaining  point  appealed  from  is  respecting  the 
disposition  of  the  fund  arising  under  the  decree.  The  city 
k>tfl  are  directed  to  be  sold  by  a  master,  and  Lewis  Sands  is  di- 
rected to  join  with  him  in  the  conveyances  to  be  made ;  and 
out  of  the  fMTOceeds  the  master  is  first  to  satisfy  the  mortgage 
of  Jones  and  Haringj  and  then  bring  the  surplus  money  into 
court,  to  be  distributed  among  the  creditors,  as  should  there- 
after be  directed.  In  Uke  manner,  the  Brooklyn  estate  is  or- 
dered to  be  sold  by  a  master;  and  Comfort  and  Henry  Sands, 
and  all  other  proper  parties,  are  to  join  in  the  conveyances, 
and  the  moneys  arising  from  the  sales  are  to  be  also  brought 
into  court,  to  be  distributed.  The  petition  of  appeal  com- 
plains, that  by  *this  decree  the  management  of  this  estate  is 
taken  out  of  the  hands  of  the  assignee.  The  original  assignee, 
Kibbe,  was  a  party  to  this  suit;  and  in  his  answer  he  ad- 
mits, that  upon  the  application  of  the  complainants,  he  had  r&- 
fused  to  prosecute  the  suit.  This  being  the  case,  there  can  be 
no  doubt  that  the  creditors  had  a  right  to  seek  justice  ior 
themselves;  for  it  was  ruled  in  the  Court  of  Chancery,  so  long 
ago  as  the  vear  1740,  in  the  case  of  Franklyn  and  Fern,  (2 
Ej.  Ca.  Abr.  103. )  that  if  the  assignees  refuse  to  bring  a  bill 
for  the  benefit  of  tne  bankrupt's  estate,  any  creditor  has  a  right 
to  bring  such  bill.  Kibbe,  the  assignee,  in  his  answer,  insists, 
however,  that  if  the  deeds  should  be  set  aside,  the  proceeds  of 
these  estates  should  be  paid  to  him,  to  be  distributed  accord- 
ing to  law.  Hie  contest  then  here  is,  who  is  to  distribute  the 
effects  of  the  estate  so  recovered  by  the  decree ;  and  in  this 
respect  the  petition  of  appeal  has  proceeded  without  any  real 
foundation  for  complaint.  The  chancellor  has  made  no  de- 
cree as  to  the  distribution.  He  does  by  the  decree  expressly 
reserve  that  point  to  be  determined  when  the  money  shall  be 
brought  into  court ;  and  there  is  no  reason  to  presume  that  he 
does  not  mean  to  place  the  moneys  in  the  hands  of  the  as- 
signee for  distribution.  Having  gone  so  far  without  the  aid  of 
the  assignee,  and  against  his  will,  I  think  the  Court  of  Chan- 
cery was  bound  to  render  the  remedy  to  the  creditor  effectual, 
by  commanding  possession  of  the  fund.  This  power  folbws 
incidentally  from  the  acknowledged  jurisdiction  which  the  court 
has  in  the  first  instance  to  sustain  the  bill.  If  the  decree  was 
to  contain  nothing  more  than  the  judgment  of  the  court,  that 
the  deeds  were  fraudulent  and  void,  it  would  be  a  suit  without 
relief;  for  execution  is  the  fruit  and  end  of  the  law.  The  as- 
signee does  not  ask  for  the  privilege  of  selling  the  estates,  at 
his  own  tune  and  pleasure.  He  only  claims  the  proceeds  for 
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the  purpose  of  distribution.  I  ^e  no  objection  to  the  decree  jnhrror, 
in  directing  a  sale  of  the  estates.  It  is  the  consummation  of 
the  remedy  sought  for.  A  sale  by  the  master  is  a  judicial 
aale,  and  binds  all  the  parties  to  the  suit  who  have  right  or 
claim.  It  would,  accoixlingly,  bind  the  assignee ;  and  though 
it  has  been  suggested  that  there  has  been  a  change  of  the  as- 
signee, and  this  fact  was  admitted  in  the  proceedings  which 
took  place  in  this  cause  the  last  winter ;  (2  Johtu.  Rep.  487.) 
yet  from  those  proceedings  it  appears  that  this  change  did  not 
take  place  until  subsequent  to  the  decree ;  and  the  new  as- 
signee is  equally  bound  by  that  decree  with  his  predecessor,  for 
he  stands  precisely  in  his  place,  and  is  subject  to  all  his  obli- 
gations. 

I  have  now  finished  the  consideration  of  all  the  points  in  the 
decree  upon  which  the  appeal  was  brought ;  and  I  think  it  is  a 
rule  of  practice  from  which  we  ought  not  to  depart,  that  when 
the  petition  of  appeal  recites  specifically  the  parts  of  the  decree 
of  which  it  complains,  and  from  which  the  appeal  is  made,  the 
appellant  is  to  be  confined  to  those  parts  of  the  decree.  I  have 
not,  therefore,  examined  the  question  made  respecting  the 
feigned  issue;  for  that  issue  was  no  part  of  the  decree  appealed 
fi'om  ;  and  it  was  very  properly  omitted,  as  the  chaticellor  ob- 
served, in  stating  his  reasons  to  this  court,  that  both  parties 
suggested  the  propriety  of  that  issue. 

The  result  of  my  opinion,  accordingly,  is,  that,  except  as  to 
the  rents  and  profits  of  the  Brooklyn  estate,  the  decree,  as  ap- 
pealed from,  was  in  all  other  respects  correct,  and  ought  to  be 
aflirmed.  But  some  modifications  of  the  decree  of  affirmance, 
if  any  are  to  be  made  by  this  court,  have  been  suggested  by 
the  respondents'  counsel.  As  Henry  Sands  is  out  of  the  juris- 
diction of  the  court,  he  ought  not  to  be  required  to  make  any 
conveyance  of  the  Brooklyn  estate.  This  modification,  I  think, 
is  necessary.  The  assignee  may,  also,  perhaps,  be  required  to 
oin  in  the  conveyances,  before  the  proceeds  *are  paid  over  to 
im,  though  I  do  not  believe  that  act  requisite  to  perfect  the 
title  ;  and  all  costs  and  charges  attending  the  suit  in  this  court 
and  in  the  court  below,  and  for  which  the  respondents  might 
otherwise  be  responsible,  ought  to  be  previously  deducted  be- 
fore they  are  paid  over. 

There  were  also  some  additions  to  the  decree  prayed  for. 
One  was  respecting  the  balance,  if  any,  of  the  demand  ofScmds 
against  the  United  States^  and  assigned  to  Prime^  and  which 
would  remain  due  after  the  claims  under  that  assignment  were 
satisfied ;  and  also  respecting  the  balance,  if  any,  due  fi^m  H» 
and  jS*.  Johnson  to  Sands.  These  balances  ought  undoubtedly 
to  be  ascertained,  brought  into  court,  and  distributed  in  like 
manner  as  the  other  funds ;  and  I  see  no  reason  why  decrees 
to  this  eflfect  ought  not  to  be  made,  when  the  final  decree 
comes  to  be  completed  in  the  Court  of  Chancery.    The  decree 
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iN ERROR,  before  us  does  not  touch  these  questions;  but  the  chancelloi^ 
in  giving  his  opinion,  seemed  to  intimate,  that,  as  to  these  ob- 
jects, the  bill  ought  to  be  dismissed ;  and  it  becomes,  therefore, 
E roper,  that  an  expression  of  the  opinion  of  this  court  should 
e  made,  that  these  objects  ought  to  be  embraced  in  the  final 
decree. 


'The  rest  of  the  court  were  also  of  opinion,  that  the  decree 
below  ought  to  be  affirmed,  except  as  to  the  part  which  directs 
the  sale  of  the  estates  by  the  master ;  and  it  was  thereupon 

ORDERED,  ADJUDGED  and  DECREED,  aS  folloWS,  tO  Wit  : 

That  the  conveyance  made  by  the  sheriff  of  the  city  and 
county  of  New-  York  to  John  Swartwout^  mentioned  in  the 
pleadings  in  this  cause,  for  the  house  and  lots  of  ground,  situate 
adjoining  Pine  and  Cedar  streets^  in  the  city  of  Neto-York; 
and  also  the  deed  in  the  said  pleadings  mentioned,  for  the  said 
houses  and  lots  of  ♦ground,  from  the  said  John  Swartunnit^  to 
the  appellant  Levns  Sandi,  having  been  made  with  intent  to 
delay  and  defraud  the  respondents  and  others,  the  creditors  of 
the  appellant  Comfort  Sands^  are  void,  as  against  the  said 
creditors :  And  it  is  further  declared  and  decreed,  that  the 
said  houses  and  lots  of  ground,  adjoining  Pine  and  Cedar  streets 
aforesaid,  belonged  to  the  appellant  Comfort  Sands^  at  the 
time  he  became  a  bankrupt,  as  in  the  pleadings  and  proofs 
mentioned,  and  passed  to,  and  became  vested  in  the  assignee 
of  his  estate  and  effects,  as  such  bankrupt,  subject  to  the  mort- 
gage thereon  mentioned  in  the  pleadings  in  this  cause  to  the 
defendants  Samitel  Jones  and  John  Hanng,  in  the  same  man- 
ner as  though  the  said  conveyances  had  not  been  made :  And 
is  is  further  ordered,  decreed  and  adjudged,  that  the  said 
ap{>ellants,  Comfort  Sands  and  Lewis  Sands,  respectively,  ac- 
count before  one  of  the  masters  in  chancery,  for  tlie  rents  and 
profits  of  the  said  houses  and  lots  of  ground,  adjoining  Pine 
and  Cedar  streets,  from  the  twenty  second  day  of  Jutu,  1801, 
which  they,  the  said  Comfort  Sands  and  Lewis  Sands,  have 
respectively  received,  or  without  wilful  default  might  have  re- 
ceived ;  and  that  in  taking  such  accounts,  allowances  for  taxes, 
repairs  and  improvements,  permanently  useful,  be  made  to  the 
said  Comfort  Sands  and  Letois  Sands ;  and  the  balance  of  the 
said  accounts  for  the  said  rents  and  profits,  when  received,  shall 
be  placed  in  the  hands  of  the  assignee  or  assignees  of  the  estate 
and  effects  of  the  said  Comfort  Sandsy  as  such  bankrupt :  And 
this  court  doth  further  order,  adjudge  and  decree,  that  the 
deed  of  conveyance,  made  by  the  said  Comfort  Sands  to  the 
appellant  Henry  Sands,  (bearing  date  on  or  about  the  ninth 
day  oi  July,  in  the  year  1798,)  mentioned  in  the  pleadings,  of 
the  lands,  tenements,  hereditaments  and  real  estate,  situate  at 
Brooklyn,  in  King's  county,  in  the  pleadings  also  mentioned ; 
and  also  the  ♦deed,  which  appears  by  the  proofs  in  the  causei 
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for  part  of  the  said  lands,  tenements  and  hereditaments,  dated  in  error, 
on  or  about  the  fifteenth  day  of  Septetnbery  in  the  year  of  our 
Lord,  1801,  from  the  said  Henry  ^ands^  to  the  said  Comfort 
Sands,  having  been  made  with  intent  to  delay  and  defraud  the 
respondents,  and  others,  the  creditors  of  the  appellant  Comfort 
Sands,  are  void  as  against  the  said  creditors :  And  it  is  further 
DECLjiRED  and  DECREED,  that  the  said  lands,  tenements,  here- 
ditaments and  real  estate,  situate  at  Brooklyn  aforesaid,  and 
which,  on  a  partition  thereof,  between  the  said  Henry  Sands, 
as  grantee  of  the  said  Comfort  Sands,  and  Joshua  Sands,  as 
mentioned  in  the  pleadings  and  proofs  in  this  cause,  were  as- 
signed, or  fell  to  the  share  of  the  said  Henry  Sands,  belonged 
to  the  said  Comfort  Sands,  at  the  time  he  became  a  bank- 
rupt as  aforesaid;  and  passed  to,  and  became  vested  in,  the 
assignee  of  his  estate  and  effects,  as  such  bankrupt,  subject  to 
the  mortgage  thereon,  mentioned  in  the  pleadings  in  this 
cause,  to  the  president,  directors  and  company  of  the  bank  of 
New-  York. 

And  it  is  further  ordered,  adjudged  aud  decreed,  that  the 
appellants  Comfort  Sands  and  Henry  Sands,  respectively  ac- 
count, before  one  of  the  masters  in  chancery,  for  the  rents  and 
profits  of  the  said  last-mentioned  lands,  tenements,  heredita- 
ments and  real  estate,  situate  at  Brooklyn,  from  the  twenty- 
second  day  of  June,  in  the  year  of  our  Lord,  1801,  which  they, 
the  said  Comfort  Sands  and  Henry  Sands,  have  respectively 
received,  or  without  wilful  default  might  have  received ;  and 
that,  in  taking  such  accounts,  allowances  be  made  to  the  said 
Comfort  Sands  and  Henry  Sands,  for  taxes,  repairs  and  im- 
provements, permanently  useful,  and  the  balance  of  the  ac- 
counts for  the  said  last-mentioned  rents  and  profits,  when 
received,  shall  be  placed  in  the  hands  of  *thc  assignee  or  as- 
signees of  the  estate  and  effects  of  the  said  Comfort  Sands,  as 
such  bankrupt: 

And  it  is  further  ordered,  adjudged  and  decreed,  that  out 
of  the  said  estates,  situate  adjoining  Pine  and  Cedar  streets,  in 
the  city  of  New-  York,  and  at  Brooklyn,  or  out  of  the  proceeds 
of  the  sales  thereof,  or  any  part  thereof,  which  has  or  may  be 
brought  into  the  Court  of  Chancery,  by  virtue  of  any  decree 
or  order  thereof,  or  out  of  the  said  rents  and  profits,  the  re- 
spondents in  the  first  place  be  reimbursed  and  satisfied  all 
costs,  charges  and  expenses,  in  and  about  the  prosecution  of 
the  said  suit,  in  the  Court  of  Chancery,  and  the  proceedings 
in  this  court,  the  amount  whereof  is  to  be  ascertained  by  the 
Court  of  Chancery,  which  court  is  to  give  proper  directions 
herein : 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
said  decree  of  the  Court  of  Chancery,  so  far  as  the  same  is  not 
hereby  modified  and  altered,  be  and  the  same  is,  hereby,  af- 
firmed :  And  that  the  said  decree,  so  far  as  the  same  directs  any 
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March,  1W8.   and  that  the  record  and  proceedings  brought  here  with  this 

^'^^^Saiid^  decree,  be  remitted  to  the  Court  of  Chancery,  to  be  executed 

and  oUien     accordiiig  to  law. 

CQo^^m  Judgment  of  affirmance. 

and  ethen. 
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A. 


ABATEMENT. 

A  defendant  cannot  plead  in  abatement, 
becaime  of  an  alias  dictus  subjoin- 
ed to  his  name.  The  true  name 
is  that  which  precedes  the  ali€U 
dictus.    Reid  v.  Jjord,  118 

ACCOUNTS. 

1.  Where  an  account  has  been  settled, 
though  it  cannot  be  opened  gener- 
ally, yet  it  may  be  opened  for  the 
purpose  of  falsifying  particular 
items.  Manhaitan  (Jompany  v. 
Xyrf/^,.  377 

3.  If  a  dealer  with  the  bank  sends  his 
bank  book,  with  money  to  be  de- 
posited, and  the  clerk  of  the  bank 
enters  the  amount  to  his  credit  in 
such  bank  book,  at  the  time  the 
deposit  is  made,  it  b  conclusive  on 
the  bank.  t6. 

3.  Aliter^  if  the  deposit  is  first  made, 
and  the  entry  is  aflerwards  copied 
from  the  ledger  into  the  dealer's 
bank  book.  t6. 

ACKNOWLEDGMENT  OF  A 
DEBT. 

See  Limitation  of  Actions. 
Vol.  IV.  60 


ACKNOWLEDGMENT  OP  A 
DEED. 

8u  Deed,  52. 

ACTION. 

No  action  lies  against  a  plaintiff  or  his 
attorney,  for  not  countermanding 
an  execution  afler  the  return  day. 
Vail  V.  Lewis  and  Livingston^  450 

ACTION  ON  STATUTE. 

1.  Where  an  action  ^t  fom,  £&c.  is 
brought  by  a  common  informer,  for 
treble  damages,  under  the  second 
section  of  the  *'  act  to  prevent 
excessive  and  deceitful  gaming," 
a  declaration  in  assumpsit,  for  so 
much  money  had  and  received  to 
the  use  of  the  plaintiff  is  not  suffi- 
cient That  form  of  declaring  is 
given  to  the  losing  party  only. 
The  statute  gives  no  form  of  de- 
claring where  the  common  informer 
is  plaintiff.  CoUf  qui  tarn,  S^c,  v. 
Smith,  193 

2.  In  an  action  founded  on  a  statute, 
the  plaintiff  must  state  specially 
the  cause  of  action  arising  under 
the  statute.  ib 

ACTION  FOR  MONEY  HAD  AND 
RECEIVED. 

See  Assumpsit,  3. 
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ACTION   FOR   FALSE    IMPRIS- 
ONMENT. 

An  action  for  false  imprisonment  will 
not  lie  against  a  sherifT,  who  refuses 
a  discharge  to  a  prisoner  within 
the  liberties,  who  has  obtained  a 
supersedeas ^  but  continued  within 
the  limits,  voluntarily,  because  the 
sheriff  refused  his  discharge,  until 
his  f<fe8  were  paid.  Wame  ▼. 
Constant,  32 

ACTION  ON  THE  CASE. 

J.  Where  A.  granted  86  acres  of 
land  to  B.,  reserving  the  streams 
of  water  and  the  soil  under  them, 
with  the  right  of  erecting  mill- 
dams,  and  such  part  of  the  land  as 
should  be  overflowed  with  water, 
for  the  use  of  tlie  mills  for  the 
grantor,  and  B.  sold  forty  acres  of 
the  land  to  C,  with  the  like  excep- 
tions; it  was  held,  that  B.  might 
maintain  an  action  on  the  case 
against  C,  for  erecting  a  dam  so 
near  the  land  of  B.,  as  to  overflow 
it ;  and  that  a  parol  permission  by 
A.  to  C,  was  no  defence  in  the 
suit.     Thompson  v.  Gregory,      81 

2.  Where  A.  and  B.  were  joint  owners 
of  a  vessel,  and  A.  voluntarily  un- 
dertook to  get  the  vessel  insured, 
but  neglected  to  do  so,  and  the 
vessel  was  lost ;  it  was  held,  that 
no  action  would  lie  against  A.  for 
the  non-performance  of  his  prom- 
ise, though  B.  sustained  a  damage 
by  the  nonfeasance;  there  being 
no  consideration  for  the  promise. 
Thorn  v.  Deas,  84 

3.  But  a  factor  or  commercial  agent, 
who  is  entitled  to  a  commission, 
will  be  liable  (or  not  executing  an 
order  to  insure.  t6. 

4.  An  action  on  the  case  will  not  lie 
against  a  sheriff  who  serves  an 
execution  afler  it  has  expired ;  it 
should  be  trespass.  Vail  v.  Lewis 
and  Livingston,  450 

ACT  OP  THE  LEGISLATURE. 

An  act  of  the  legislature   contrary  to 
476 


the  treaty  hetween  Chreat  Brifam 
and  the  United  l^ates,  of  1794, 
«  as  held  to  be  inoperative.  Jack- 
son,  ex  dcm,  FoUiard  and  Wallace^ 
v.  Wright,  75 

ACT  TO  PREVENT  FORCIBLE 
ENTRIES  AND  DETAINERS. 

Su  Forcible  Entrt  and  Dbtainsr 

AN  ACT  TO  PREVENT  EXCES- 
SIVE AND  DECEITFUL  GAM- 
ING. 

Su  Action  on  Statute. 

ACT   TO  PREVENT  CHAMFER. 
TY  AND  MAINTENANCE. 

In  an  action  on  the  8th  section  of  the 
act  to  prevent  champerty  and  main- 
tenance, the  plaintiff  in  his  declara- 
tion need  not  negative  the  provisa 
Teel  V.  Fonda,  904 

ADVERSE  POSSESSION. 
See  Possession  of  Land. 

AGENT. 

A  clerk  of  the  bank,  who  acted  as  a 
book-keeper,  and  whose  particular 
duty  it  was  to  keep  the  ledger,  into 
which  the  entries  are  copied  from 
the  teller's  cash  book,  received 
money  from  A.,  who  was  a  dealer 
with  the  bank,  for  the  purpose  of 
having  the  same  deposited  in  the 
bank,  and  which  he  entered  m  the 
ledger,  and,  afterwards,  into  the 
dealer's  bank  book,  but  which  was 
not  received  by  the  teller,  nor  en* 
tered  into  his  cash  book,  and  was 
supposed  to  be  embezzled  with 
other  moneys  by  the  clerk,  who 
absconded ;  it  was  held,  that  the 
clerk,  in  making  the  deposit,  was 
the  agent  of  A.,  and  not  of  the 
bank ;  and  that  A.  must  be  answer- 
able for  the  drficit  in  the  deposit 
Manhattan  Company  v.  Lydig,  377 

Su  Chancery,  1.     Action  on  tbb 

Case,  2,  a 
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AGREEMENT. 

In  an  action  on  a  written  agreement  to 
give  the  plaintiiT  the  refusal  of  a 
farm,  &c.,  it  was  held,  that  it  was 
necessary  to  prove  a  con.sideration 
for  the  promise,  where  the  agree- 
ment is  in  writing,  as  well  as  where 
it  is  by  parol  Burnet  v.  Bisco,  235 

ALIEN. 

N.^  a  native  of  Irelamf,  emigrated  to 
the  United  States  in  1778  or  1779. 
In  1784,  he  purchased  a  lot  of  land 
in  this  state,  and  died  in  1798, 
without  issue,  leaving  a  brother 
and  three  sisters,  living  in  Ireland. 
In  1804,  an  act  of  the  legislature 
was  passed,  vesting  the  real  estate 
of  which  N.  died  seised,  in  L.,  one 
of  his  sisters,  who  had  married  an 
alien,  in  like  manner  as  if  she  had 
been  a  citizen  of  this  state,  at  the 
death  of  N.  In  an  action  of  eject- 
ment, it  was  held,  that  N.,  having 
emigrated  to  this  country  after  the 
declaration  of  independence,  was 
to  be  considered  as  an  alien,  and 
that  the  land  held  by  him  was,  by 
the  9th  article  of  the  treaty  of  1794, 
between  Great  Britain  and  the 
United  States,  vested  in  him  and 
his  heirs,  notwithstanding  they  were 
aliptis ;  and  that  the  act  of  the 
legislature  of  1804,  giving  the 
whole  of  his  real  estate  to  L.,  one 
of  his  four  heirs,  in  exclusion  of 
the  rest,  being  contrary  to  the  treaty, 
waa  inoperative.  Jackson,  ex  dem, 
FoUittrd  and  Wallau,  v.  Wright, 

75 

AMENDMENT. 

A  void  writ  cannot  be  amended.  Buck 
V.  Barnard,  309 

8u  Practice  in  the  Court  of  Errors, 

1,  2,  3,  4. 

APPEAL. 
See  Practice  in  the  Court  of  Errors. 


ASSIGNEE. 

Notice  from  the  assignee  of  a  bond  to 
the  obligor,  of  the  failure  of  the 
condition,  is  sufficient  Van  Vechf 
ten  V.  Graves,  403 

See  Bond. 


ASSUMPSIT. 

1.  A  declaration  on  a  promise  to  pay 
the  debt  of  another,  need  not  state 
that  the  promise  was  in  writing; 
that  is  matter  of  evidence ;  and 
afler  the  verdict,  the  court  will 
presume  that  it  was  proved  to  be 
in  writing.     Elting  v.  Vanderlyn, 

237 

2.  A  forbearance  to  sue  generally  is  a 
good  consideration  (or  a  promise  to 
pay  the  debt  of  another.  t6. 

3;  Where  A.  agreed  to  buy  the  land 
of  B.,  which  was  to  be  sold  on 
execution,  and  reconvey  it  to  him, 
on  payment  of  the  money  advanced, 
and  a  reasonable  compensation  for 
his  trouble ;  and  A.,  having  bought 
the  land,  refused  to  reconvey  it^ 
unless  B.  paid  him  300  dollars,  in 
addition  to  the  principal  and  inter- 
est of  the  sum  advanced  by  A.,  and 
B.,  in  order  to  obtain  his  land,  paid 
A.  the  300  dollars  ;  it  was  held,  B. 
could  not  recover  back  the  money 
in  an  action  for  money  had  and 
received  to  his  use.  Hall  v. 
Schultz,  240 

4.  A  promise  without  a  consideration, 
even  though  it  be  in  writing,  is  a 
nudum  pactum.  21ie  People  v. 
HoweU,  296 

5.  Where  A.  executed  a  bond  with 
sureties,  to  the  United  States  for 
duties,  and  A.  was  mentioned  as 
the  importer  of  the  goods,  and  B., 
the  surety,  paid  the  bond,  it  was 
held,  that  he  might  maintain  as^ 
sumpsit  against  A.,  though  in  fact, 
a  third  person  was  the  real  own<!r 
of  the  goods  imported.  Sluby  v. 
Champlin,  461 
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ATTORNEYS  AND  COUNSEL- 
LORS  AT  LAW. 

1 .  An  attorney's  certificate  of  clerkship 
that  A.  B.  had  studied  in  his  office, 
at  a  different  place  from  that  in 
which  the  attorney  resided,  under 
his  direction  and  advice,  was  held 
irregular ;  and  that  the  practice  of 
having  different  offices  in  different 
places  is  improper.  191 

2.  A  partnership  may  exist  between  a 
counsellor  at  law  and  an  attorney, 
in  their  professional  business  ;  but 
the  attorney  must  have  the  sole 
and  entire  superintendence  of  the 
attorney's  business,  for  which  he  is 
responsible ;  and  no  person,  on  the 
ground  of  9uch  copartnership,  can 
take  any  part  in  the  conduct  of  a 
suit,  whose  office  is  at  a  different 
place  from  that  of  the  attorney. 
In  the  matter  of  John  Woodward^ 

289 


B. 


BAIL. 

1  Where  a  cajnns  ad  respondendum 
against  bail  was  made  returnable 
on  the  third  day  of  the  term,  and 
on  the  12th  day  of  the  term,  the 
biil  made  affidavit,  that  until  the 
6th  day  of  the  term,  he  had  sup> 
posed  the  writ  returnable  on  the 
last  day  of  the  term,  so  that  he 
should  have  eight  days  in  the  next 
term  to  surrender  the  principal, 
and  that  afler  discovering  his  mis* 
take,  it  became  impossible  to  make 
the  surrender  in  time,  as  the  bail 
was  out  of  the  state,  and  more  than 
150  miles  from  Albany;  it  was 
held,  that  the  application  for  relief 
was  too  late,  and  that  the  excuse 
was  not  sufficient  Raihbone  t. 
Warren,  310 

2.  After  the  return  of  ca.  sa.  against 
the  principal,  and  the  bail  have 
become  fixed,  the  court  will  not 
relieve  the  bail  where  the  principal 
is  dead.     Okott  v.  Lilly,  407 

3.  Bail  are  relieved  only  to  enable 
them  to  surrender  the  principal^  or 
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where  the  principal  is  convicted  of 
felony,  or  sent  abroad  as  an  alien, 
or  discharged  under  the  bankrupt 
and  insolvent  laws,  which  is  r^ 
garded  as  equivalent  to  a  sarrender, 

f6. 
4.  Where  bail  have  been  lulled  into 
security  by  the  conduct  of  the 
plaintiff,  and  are  taken  by  surprise, 
the  court  will  relieve  them,  by 
allowing  a  surrender,  though  moie 
than  eight  days  in  full  term  have 
elapsed  afler  the  return  of  the 
capias  against  bail.  UmngsUm  v. 
Bartles,  478 

BANK. 

1.  A  clerk  in  the  bank,  who  acted  as 
a  book-keeper,  and  whose  partico> 
lar  duty  it  was  to  keep  the  ledger 
into  which  the  entries  are  copied 
from  the  teller's  cash  book,  re- 
ceived money  from  A.,  who  was 
a  dealer  with  the  bank,  for  the 
purpose  of  having  the  same  depos> 
ited  in  the  bank,  and  which  he 
entered  in  the  ledger,  and  after- 
wards into  the  dealer's  bank  book ; 
but  the  money  was  not  received  by 
the  teller,  or  entered  in  bis  cash 
book,  and  was  supposed  to  be  em* 
bezzled  with  other  money  by  the 
clerk,  who  absconded ;  it  was  held, 
that  the  clerk,  in  making  the  de- 
posit, was  the  agent  of  A.,  and  not 
of  the  bank ;  and  that  A.  roust  be 
answerable  for  the  deficit  in  the 
deposit  The  Manhattan  Cmpch 
ny  V.  Lydig,  377 

2.  Whether  the  bank  used  due  dili- 
gence to  detect  the  fraud  in  the 
clerk,  is  a  question  of  law ;  if  the 
bank  takes  the  usual  and  customary 
mode  to  detect  the  frauds  or  mi»' 
takes  of  its  clerks,  it  will  be  suffi* 
cient  evidence  of  due  diligence,  ih, 

3.  If  a  dealer  with  the  bank  sends  hti 
bank  book,  with  the  money  to  be 
deposited,  and  the  receiving  clerk 
or  teller  enters  the  amount  to  his 
credit,  in  such  bank  book,  at  the 
time  the  deposit  is  made,  it  is 
conclusive  on  the  bank ;  aUter, 
if  the  deposit  is  first  made,  aj^  the 
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entry  is  afterwards  copied  from  the 
ledger  into  the  dealer's  bank  book. 

^  ib. 

BANKRUPT. 

1  Where  the  grantor  of  a  deed,  made 
to  defeat  creditors,  afterwards  be- 
came a  bankrupt,  the  deed  being 
declared  void,  the  grantee  was  held 
accountable  for  the  rents  and  profits, 
subsequent  to  the  act  of  bankruptcy, 
or  from  the  time  when  the  right  of 
the  creditors  to  call  him  to  account 
accrued,  and  not  before.  JSands 
and  others  t.  Codwise  and  others, 

536 

2  Where  a  court  of  chancery  sets 
aside  the  deeds  of  a  bankrupt,  on 
the  ground  of  fraud,  the  property 
is  not  to  be  placed  in  the  hands  of 
a  master,  but  is  to  be  disposed  of 
by  the  assignees  of  the  bankrupt, 
according  to  the  bankrupt  law  of 
the  United  States.  ib. 


BILLS  OF  EXCHANGE,  CHECKS, 
AND  PROMISSORY  NOTES. 

1  The  person  to  whom  a  bill  of  ex- 
change is  remitted,  in  payment  of 
a  precedent  debt,  cannot,  in  case 
of  a  protest,  recover  the  20  per 
cent,  damages  from  the  remitter. 
Thompson  v.  Robertson  4*  Browne, 

27 

%  A  bill  was  remitted  by  A.  to  B.  in 
.  payment  of  a  precedent  debt,  and 
was  specially  endorsed  to  B.  The 
bill  having  been  protested  for  non- 
payment, B.  afterwards  endorsed  it 
to  C,  who  paid  him  tlie  amount. 
C.  struck  out  all  the  intermediate 
endorsements  on  the  bill,  and 
brought  his  action  as  first  endorsee 
against  the  first  endorser,  to  recover 
the  amount  with  damages.  It  was 
held,  that  after  the  protest,  B.  was 
the  mere  agent  of  A.  in  regard  to 
the  bill,  and  ought  to  have  returned 
it  to  him ;  that  C,  having  taken 
the  bill,  with  full  knowledge  of  the 
situation  of  B.,  must  stand  in  his 
place,  and  be  entitled  to  the  same 


rights,  and  no  more ;  and  could 
not,  therefore,  recover  the  20  per 
cent,  damages ;  and  that  A.  was 
the  only  person  entitled  to  dam- 
ages, ib. 

3.  Where  a  bill  is  first  endorsed  in 
blank,  and  afterwards  specially 
endorsed,  whether  the  subsequent 
holder  can  strike  out  the  special 
endorsement,  and  bring  his  action 
as  first  endorsee  ?  Quere.  ib. 

4.  The  holder  of  a  bill  o>f  exchange, 
drawn  in  New 'York  on  Great 
Britain,  or  any  other  part  of 
Europe,  and  returned  protested  for 
non-payment,  can  recover  no  more 
than  the  contents  of  tlie  bill,  and 
20  per  cent,  damages,  with  the 
interest,  or  at  the  par  of  exchange. 
He  can  recover  nothing  for  the 
difierence  between  the  price  of  bills 
at  the  time  the  bill  was  returned, 
and  the  time  it  was  drawn.  Hen" 
dricks  v.  Franklin,  119 

5.  When  a  person  in  NeW'York  pur- 
chases goods  in  England,  and  is 
sued  here,  the  creditor  can  recover 
the  amount  at  the  par  of  exchange 
only ;  he  is  not  entitled  to  any 
allowance  for  the  rate  of  exchange, 
or  the  price  of  bills  on  Englcmd. 
Martin  and  others  v.  Franklin  and 
others,  124 

6.  Where  a  foreign  bill  of  exchange 
is  protested  for  non-acceptance,  tlie 
holder,  on  giving  due  notice  tnereof, 
may  commence  an  action  against 
the  drawer  and  endorser,  on  such 
protest  for  non-acceptance,  without 
waiting  for  a  protest  for  non-pay- 
ment, and  may  recover,  besides 
the  amount  of  the  bill,  20  per  cent. 
damages,  with  the  usual  interest 
and  charges  of  protest.  Weldon 
and  Fumiss  v.  Buck,  144 

7.  Where  a  bill  of  exchange  is  drawn 
in  Englcaid  and  payable  there,  the 
holder  here  can  recover  only  5  per 
cent,  interest  Foden  and  Slater 
v.  Sharp,  IQS 

8.  The  acceptor  of  a  bill  of  exchange, 
in  an  action  against  him,  cannot 
object  to  a  protest  for  non-payment, 
that  it  does  not  state  that  the  de- 
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mand  was  made  on  him  personally; 
it  is  sufficient  if  it  be  stated  that 
payment  was  demanded  at  the 
house  or  place  where  the  bill  was 
accepted  to  be  paid.  ib. 

9.  Where  a  note,  payable  on  demand, 
was  negotiated  j^oe  months  after  its 
date,  and  there  were  several  pay- 
ments prior  to  its  transfer,  in  an 
action  by  the  endorsee,  the  maker 
was  not  allowed  to  set  up  any 
defence,  as  against  the  payee,  or 
to  impeach  the  amount  due  on  the 
face  of  the  note,  at  the  time  of  its 
transfer.  Sanford  t.  Micklcs  and 
Porman^  224 

10.  Where  a  promissory  note  was  made 
at  Jamaica,  payable  in  NeuhYork^ 
it  was  held,  that  the  contract  was 
to  be  governed  by  the  laws  of  Neu}' 
York,    Thompson  v.  Ketcham^  285 

11.  Where  no  place  is  mentioned  in  a 
note,  at  which  the  money  is  to  be 
paid,  it  seems,  that  parol  evidence 
is  admissible  to  show  at  what  place 
it  was  agreed  that  the  note  should 
be  paid.  ib. 

12.  Where  C.  received  a  check  on  the 
bmk,  drawn  by  B.,  it  was  held, 
that  in  an  action  by  C.  against  B., 
on  the  check,  the  consideration  for 
which  the  check  was  given  might 
be  inquired  into.  The  People  v. 
JfotoeU,  296 

13.  If  a  check,  given  in  payment  of  a 
preexistent  debt,  proves  bad,  the 
party  giving  the  check  in  payment, 
remains  liable  for  the  original  debt 

ib. 

14.  Where  a  check,  purporting  to  be 
drawn  by  B.,  was  presented  by  A., 
the  agent  of  C,  to  the  bank,  and 
paid ;  but  the  bank,  afterwards  sus- 
pecting the  check  to  be  a  forgery, 
stopped  the  money,  trt  transitu,  it 
was  held,  that  B.,  admitting  the 
check  to  be  genuine,  was  not 
answerable  to  C.  for  the  amount, 
the  bank  having  acted  without  the 
direction  or  authority  of  B.  ib, 

BILL  OF  SALE. 


for  the  recital  of  the  register,  was 
executed  and  delivered,  and  after- 
wards the  blanks  were  filled  up  by 
the  vendor  and  vendee ;  it  was 
held,  that  the  bill  of  sale  was  valid. 
WoolUy  (did  others  v.  Constant^  54 

BOND. 

1.  Where  A.  gave  a  bond  to  6.  con- 
ditioned to  rebuild  the  walls  of  a 
certain  house,  in  case  they  gave 
way  or  fell  down  in  a  certain  time, 
and  pay  the  damages;  and  the 
walls  did  give  way  within  the  time, 
and  the  obligee,  having  sold  the 
house  to  C,  assigned  the  bond  to 
him,  who  gave  notice  to  A.  of  the 
failure  of  the  walls,  and  requested 
him  to  rebuild,  d^c,  it  was  held, 
that  the  notice  from  the  assignu 
was  sufficient  Van  Veckten  r. 
Graves,  403 

2.  Where  A.,  an  insolvent  debtor, 
petitioned  for  his  discharge  under 
the  insolvent  act,  and  on  the  day 
appointed  to  show  cause,  &g.,  B., 
one  of  the  creditors,  appeared  and 
showed  cause  against  the  discharge; 
and  it  was  then  agreed  between  A. 
and  B.,  that  if  the  latter  would  with- 
draw all  opposition  to  the  discharge, 
6lc.,  C.  and  D.  should  execute  a 
bond  to  him,  conditioned  to  deliver 
to  him  A.'s  notes  with  approved 
endorsers,  in  15  days  after  A.'s 
discharge ;  and  the  bond  by  C. 
and  D.  was  accordingly  executed 
and  delivered  to  B.  It  was  held, 
that  the  bond  was  illegal  and  void. 
Bruce  v.  Lee  and  Mulkkin,       410 

3.  Where  A.  gave  a  bond  with  sureties 
to  the  United  States,  for  duties, 
and  A.  was  mentioned  in  the  bond 
as  the  importer  of  the  goods,  and 
B.,  the  surety,  paid  the  bond;  it 
wns  held,  that  he  might  maintain 
assumpsit  against  A.,  though  in 
fact,  a  third  person  was  the  real 
owner  of  the  goods.  Sluby  ▼. 
Champlin^  461 

BURGLARY. 


A  bill  of  sale  of  a  ship,  containing  blanks    The  breaking  open,  in  the  night  time. 
480 
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of  a  store,  at  the  distance  of  20 
feet  from  a  dwelling-house,  but  not 
connected  with  it,  by  any  fence  or 
enclosure,  is  not  burglary.  The 
PtopU  V.  Parker,  424 


c. 


CANADA  GRANTS. 

i.  This  court  will  not  take  notice  of 
claims  to  lands  within  this  state, 
under  grants  made  by  the  French 
government  in  Canada,  prior  to 
the  treaty  between  Great  Britain 
and  JFVahcp,  in  1763 ;  those  claims 
being,  at  most,  but  equitable,  and 
affording  no  evidence  of  a  legal 
title  that  can  be  recognized  by  a 
court  of.  law,  which  looks  only  to 
titles  under  patents  from  this  state 
or  the  former  colonial  govern- 
ment of  the  province  of  Ncw^York. 
Jackson,  ex  dem,  Winthrop,  t.  /n- 
graham,  163 

S.  It  seems,  that  those  Canadian  claims 
were  pronounced  by  the  colonial 
assembly  of  Neio-York,  in  1773,  to 
be  wholly  unfounded.  t&. 


CERTIORARI. 
See  Practice,  6. 


held,  that  it  is  not  a  sufficient 
ground  for  maintaining  a  bill  in 
chancery,  and  continuing  an  in- 
junction against  proceeding  at  law; 
that  A.  was  the  agent  of  C,  for 
whose  use  the  suit  was  prosecuted, 
and  against  whom  B.  could  make 
a  good  defence,  for  B.  might  make 
the  same  defence  at  law  against 
A.  as  if  the  suit  had  been  brought 
by  C.  M^Vickar  and  others  v. 
Wolcott  and  others,  510 

3.  Where  a  defendant  neglects  to  set 
up  matters  in  his  defence  at  law, 
either  before  arbitrators  or  a  jury, 
he  cannot,  afterwards,  make  such 
matter  the  basis  of  a  suit  in  equity, 
unless  there  was  some  cu^cidtnt  or 
fraud  of  which  the  party  could  not 
avail  himself  at  law.  t6. 

3.  A  court  of  chancery  will  aid  a 
defendant  in  obtaining  a  discovery, 
before  a  trial  at  law,  but  not  after- 
wards. t6. 

4.  Where  a  court  of  chancery  directs 
the  conveyances  made  by  a  bank* 
rupt  to  be  set  aside,  as  fraudulent, 
the  property  is  not  to  be  placed  in 
the  hands  of  a  master,  to  be  distrib- 
uted ;  but  is  to  be  disposed  of  by 
the  assignee  of  the  bankrupt,  ac- 
cording to  the  bankrupt  law  of^  the 
United  States,  Sands  and  others 
T.  Codwise  and  others,  53G 

See  Contempt. 


CHALLENGE  OP  JURORS. 

A  person  indicted  for  forging  an  order 
for  the  payment  of  money,  is  not 
entitled  to  a  peremptory  challenge, 
it  being  an  offence  punishable  by 
imprisonment  for  years  only.  The 
People  V.  Howell,  296 


CHANCERY. 

1.  Where  a  suit  at  law  was  brought 
by  A.  against  B.,  and  they  agreed 
to  submit  the  same  to  the  arbitra- 
tion of  persons  mutually  chosen, 
who  decided  in  favor  of  A.,  it  was 


COMMISSION  TO  EXAMINE 
WITNESSES. 

A  return  to  a  commission,  in  which  it 
was  stated  that  the  witness  was 
sworn  and  examined  by  virtue  of 
the  commission  directed  to  commis- 
sioners by  name,  on  interrogatories 
to  him,  administered  by  virtue  of 
and  under  a  commission,  &.c.,  and 
the  names  of  the  commissioners 
were  subscribed,  as  such,  to  the 
deposition,  it  was  held,  that  the 
commission  was  executed  in  due 
form,  and  that  the  deposition  might 
be  read.  Bolte  t.  Van  Rooten,  130 
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COMMITMENT. 
8u  Contempt,  I.  3,  4. 


CONSIDERATION. 

!•  A  promise,  without  a  consideration, 
though  in  writing,  is  a  nudum  pac' 
turn.     People  t.  Howell,  296 

3.  A  forbearance  to  sue  generally,  is 
a  good  consideration  for  a  promise 
lo  pay  the  debt  of  another.  Elting 
y.  Vanderlyn,  237 

3.  A  covenaiit  of  itaelf  imports  a  con- 
aideration,  and  is  not  within  the 
statute  of  frauds.  Livingston  v. 
Tremper,  416 

4.  A  promise  to  pay  tbe^  debt  of  a 
third  person,  though  made  on  a 
sufficient  consideration,  must  be  in 
writing.     Simpson  v.  Patten,    422 

Su  Agreement.     Assumpsit,  2.  4,  5. 


CONSIGNOR    AND    CONSIGNEE. 


See  Factor. 


CONTEMPT. 

1.  Where  A.  B.,  who  was  a  master  in 
chancery,  was  committed  by  the 
chancellor,  and  the  order  of  com- 
mitment stated  that  A.  B.,  while  he 
was  master,  filed  a  bill  to  which  he 
subscribed  the  name  of  C.  D.,  one 
of  the  solicitors  of  the  court,  with- 
out his  knowledge  or  consent,  and 
prosecuted  the  cause  in  his  name, 
<'  contrary  to  the  statute  in  such 
case  made  and  provided,  in  wilful 
violation  of  his  duty  as  master,  and 
in  contempt  of  the  authority  of  the 
court,''  and  the  said  A.  B.  was 
ordered  to  be  committed  to  gaol, 
**  for  the  said  malpractice  and  con- 
tempt, there  to  remain  until  the 
further  order  of  the  court ;"  it  was 
held,  that  this  was  a  legal  and  valid 
commitment  for  a  contempt,  even 
if  tiie  party  might  have  been  in- 
482 


dieted  for  an  offence  against  the 
statute,  concerning  counsellors,  so- 
licitors and  attorneys.  In  the  cau 
of  J,  F.  N.  Yates,  317 

2.  But  was  this  an  indictable  ofience 
under  the  statute  t  Quere.  ib. 

3.  This  court  has  no  power  to  dis> 
charge  a  person  committed  by  the 
Court  of  Chancery  for  a  contempt ; 
and  it  will  presume  that  the  pro- 
ceedings of  that  court  were  legal ; 
and  that  the  conviction  for  the 
contempt  was  on  sufficient  and 
legal  evidence.  i6. 

4.  A  commitment  for  a  conteoipi, 
*'  until  the  further  order  of  the 
court,''  is  good.  ib. 


COVENANT. 


1. 


In  an  action  for  breach  of  the 
covenant  of  seisin  and  for  guiet 
enjoyment,  in  a  deed,  the  plaintiff 
can  recover  only  the  consideration 
inoney  paid,  with  interest  and  the 
costs  of  ejectment.  Pitcher  v. 
Livingston,  1 

2.  He  cannot  recover  damages  for  the 
improvements  he  has  made,  or  the 
increased  value  of  the  land.  ib. 

3.  In  an  action  for  a  breach  of  the 
covenant  of  seisin,  in  a  deed, 
brought  by  the  heirs  of  the  grantee 
against  the  grantor,  it  was  held, 
that  there  being  a  failure  of  title, 
the  covenant  was  broken  as  soon 
as  it  was  made,  and  the  grantee 
had  an  immediate  and  perfect  right 
of  action   in   his  life-time,  which 

'  went  to  his  personal  representatives 
on  his  death,  and  did  not  descend 
to  his  heirs,  who  could  not,  there- 
fore, maintain  the  action.  Hamil" 
ton  and  others  v.  Wilson,  72 

4.  A  covenant  of  itself  imports  a  con- 

sideration, and  is  not  within  the 
statute  of  frauds.  Livingston  ▼. 
Trcmpcr,  416 


COURTS  OF  COMMON  PLEAS. 

A  court  of  common  pleas  may  set  aside 
a   regular   judgment,   by  default, 
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where  there  has  been  any  fraud  or 
surprbe,  especially  in  a  bail-bond 
suit.    DeJkmcy  v.  BrowneUj      136 


COURT  pF  GENERAL  SESSIONS 
OF  THE  PEACE. 

In  proceedings  under  the  seventh  section 
of  the  *'  act  declaring  the  powers  of 
the  courts  of  general  sessions  of  the 
|>eace/'  &o.  the  record  of  convic- 
tion ought  to  state  sufficient  to  show 
that  the  justices  had  jurisdiction. 
The  value  of  the  thing  stolen  ought 
to  be  stated,  and  that  the  party 
convicted  had  not  given  bail,  within 
48  hours  atler  being  committed, 
or  had  consented  to  a  trial  before 
the  expiration  of  that  time.  Pow- 
ers V.  The  Feopk,  292 


COSTS. 

^.  Executors  and  administrators  must 
pay  costs  on  a  judgment  of  nonsuit. 
Executors  of  Cable  v.  Long,     190 

2.  Costs  of  attendance  of  witnesses  from 
another  state,  how  taxed.  Houh 
land  V.  Lenox  and  Mcdtland,  311 

3  Where  an  insolvent  has  assigned 
over  all  his  estate  for  the  benelit 
of  his  creditors,  and  a  judgment 
was  recovered  in  his  name  in  the 
Court  of  Common  Pleas  for  a  less 
sum  than  25  dollars,  on  which  a  writ 
of  error  was  brought,  the  assignees, 
for  whose  benefit  the  suit  was 
prosecuted,  were  ordered  to  give 
security  for  costs.  Keicham  and 
Blake  V.  C^ark,  484 

4.  On  a  motion  to  change  the  venue, 
no  costs  are  allowed  against  either 
side.     Worthy  v.  Gilbert,         492 


D. 


DEBTORS,  INSOLVENT. 

8ee  InreoLVSNT  Dsbtors. 
Vol.  IV.  61 


DEED. 
Bee  Grant. 

1.  A  deed,  after  it  has  been  executed, 
may  be  altered  in  a  material  part^ 
with  the  consent  of  the  parties^ 
without  affecting  its  validity. 
WooUey  and  others    v.  Constant, 

54 

2  The  certificate  of  the  proof  or  ac- 
knowledgment of  a  deed,  taken 
before  a  judge,  is  not  conclusive ; 
but  the  party  affected  by  the  deed 
may  contest  its  validity,  and  the 
force  and  effect  of  the  formal  proof. 
Jackson,  ex  dem.  Hdrdenbergh,  v. 
Schoonmaker,  161 

3.  A  deed  may  in  its  operation  be 
made  to  relate  back  to  the  time  of 
the  contract  for  the  purchase  of 
the  land,  as  between  the  same 
parties,  and  for  the  furtherance  of 
justice ;  but  not  so  as  to  do  wrong 
to  strangers.  Jackson,  ex  dem.  Gris- 
wold,  V.  Bard,  230 

4.  Where  G.,  by  a  writing  under  his 
hand  and  seal,  gave  to  H.  the' 
privilege,  during  his  pleasure,  to 
occupy  a  certain  piece  of  land,  and 
H.  afterwards  sold  the  land  to  C, 
it  was  held  that  the  instrument 
given  by  G.  was  a  mere  personal 
license  or  privilege  to  occupy, 
which  was  determined,  as  soon  as 
H.  undertook  to  convey  the  prem- 
ises. Jackson,  ex  dem,  Hull,  v. 
Babcock,  418 


DEVISE. 

1.  P.  devised  lands  to  his  daughter  C. 
**  during  the  term  of  her  life,  and 
immediately  after  her  death,  unto 
aod  among  all  and  every  such  child 
and  children  as  the  said  C.  shall 
have,  lawfully  begotten,  at  the  time 
of  her  death,  in  fee  simple,  equally  to  1 
be  divided  between  them,  share  and 
share  alike."  It  was  held,  that  the 
four  children  of  C,  who  were  living 
at  the  time  of  the  devise,  and  at  the 
death  of  the  testator,  took  a  vested 
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remainder  in  fee ;  and  that  in  case 
there  had  been  any  children  born 
afterwards,  the  estate  would  have 
opened  for  their  benefil ;  and  that 

%  the  children  of  a  daughter  of  C, 
who  died  in  the  life-time  of  her 
mother,  were,  therefore,  entitled  to 
the  share  of  the  daughter  of  C, 
who  was  living,  at  the  death  of  the 
testator.  Dotf  ez  dim.  Barnes  and 
others  f  V,  Provoost,  61 

2.  A  devise  to  a  witness  to  a  will  is 
absolutely  void.  Jackson,  ez  dem. 
Denniston,  v.  Denmstan,  311 


DISCOVERY. 


See  Chancery,  3. 


DISSEISIN. 
See  Ejectment,  11, 


E. 


EJECTMENT. 

1.  A  lessor  of  the  plaintiff  in  ejectment 
cannot  be  a  witness  in  the  cause. 
Jackson,  ex  dem,  Goodrich  and 
others,  v.  Ogden,  140 

2.  Evidence  of  the  acts  of  the  lessor, 
which  tend  to  conclude  him  and 
those  who  derive  title  under  him, 
IS  admissible.  ib, 

3.  A  person  who  has  been  in  posses- 
sion of  land  8  or  10  years,  under 
color  of  title,  was  held  entitled  to 
recover  in  ejectment  against  a 
mere  intruder  or  trespasser.  Jack" 
son,  ez  dem.  Duncan  and  others,  v. 
Harder,  202 

4.  A  mere  intruder  on  land  will  not 
be  allowed  to  protect  himself  in 
the  possession,  by  setting  up  an 
outstanding  title  in  a  stranger,    ib, 

6  An  outstanding  title  in  a  stranger 
cannot  be  set  up,  where  there  has 
been  an  adverse  possession  for  20 
years.  t&. 

484 


6.  A  claim  or  title  which  could  not  be 
set  up  by  a  person,  while  in  posses- 
sion of  land,  cannot  be  set  up  by 
another  person,  who  comes  into 
possession  of  the  land  under  bim.  ib. 

7.  Where  A.  went  into  possession  of 
land  under  an  agreement  w^ith  B. 
for  the  purchase ;  and  C.  afterwards 
took  possession  under  an  agree- 
ment with  A.  for  the  purchase,  the 
possession  of  C.  was  held  not  to  be 
adverse  to  the  title  of  B.  Jackson 
ex  dem,  Griswold,  v.  Bard,       230 

8.  If  a  defendant  in  ejectment  claims 
title,  as  tenant  in  common,  he 
ought  to  enter  into  the  common 
rule  specially;  otherwise,  if  he 
enters  into  the  usual  consent  rule, 
he  cannot  object  that  no  actual 
ouster  was  proved  at  the  trial. 
Jackson,  ex  dan.  Denniston,  v.  Dm- 
niston,  311 

9.  Neither  a  descent  cast,  nor  the 
statute  of  limitations,  will  bar  or 
affect  the  right  of  a  remainder 
man  or  reversioner,  during  the  con- 
tinuance of  the  particular  estates; 
nor  will  the  acts  or  lcu:hes  of  the 
tenant  in  possession  affect  the  party 
entitled  in  remainder.  Jackson,  ex 
dem,  Hardenbergh,  v.  Schoonmakcr^ 

390 

10.  An  entry,  to  avoid  the  statute, 
must  be  an  entry  for  the  purpose 
of  taking  possession.  i^. 

11.  What  acts  amount  to  an  adverse 
possession  or  disseisin.  ib, 

12.  In  ejectment,  a  person  who  has 
no  claim,  nor  any  subsisting  title 
to  the  premises  in  question,  cannot 
be  made  lessor.  Jackson,  ez  dan. 
Starr  and  wife,  v.  Richmond,    483 

13.  In    ejectment,   where   the    tenant 

swears  to  merits,  and  no  trial  has 
been  lost,  a  regular  default  will  be 
set  aside,  to  let  in  the  tenant  to  de- 
fend his  possession.  Jackson,  ez 
dem,  Mtntz,  v.  Stiles,  489 

14.  Afler  a  judgment  by  default, 
against  the  casual  ejector,  in  eject- 
ment, the  landlord  may  be  let  in  to 
appear  and  defend :  and  if  he  be 
an  alien,  he  is,  at  the  time  when  he 
is  let  in  to  defend,  in  season  to 
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petition  for  the  removal  of  his 
cause  into  the  Court  of  the  United 
States.  Jacksoiiy  ex  dem,  Cofitine 
and  others,  v.  Stiles,  493 

15.  Where  actions  of  ejectment,  after 
judgment  by  default  against  the 
casual  ejector,  are  removed  into 
the  Cji^it  Court  of  the  United 
StatesJ^ki'is  court  will  order  all 
further  proceedings  on  such  judg- 
ment to  stay,  until  the  further  order 
of  the  court.  ib. 

See  Mortgage,  2, 3. 


ENTRY  ON  LAND. 

1.  Neither  a  descent  cast,  nor  the 
statute  of  limitations,  will  bar  or 
affect  the  right  of  a  remainder-man 
or  reversioner,  during  the  con- 
tinuance of  the  particular  estate; 
nor  will  the  acts  or  laches  of  the 
tenant  of  the  particular  estate, 
affect  the  party  entitled  in  remain- 
der. Jackson,  ex  dent.  Harden^ 
hergh,  V.  Schoonmaker,  390 

2.  An  entry,  to  avoid  the  statute  of 
limitations,  must  be  an  entry  for 
the  purpose  of  taking  possession.  t&. 


EVIDENCE. 

1.  Evidence  of  the  acts  of  the  lessor 
of  the  plaintiff  in  ejectment,  which 
tend  to  conclude  him,  and  those 
who  derive  title  under  him,  is  ad- 
missible. Jackson,  ex  dem.  Good- 
rich and  others,  v.  Ogden,         140 

%  The  declarations  of  a  person  in 
the  possession  of  l^d,  as  to  his 
title,  are  admissible  evidence 
against  him  and  all  persons  claim- 
ing under  him.  Jackson,  ex  dem, 
Griswold,  v.  Bard,  230 

3.  Where  no  place  is  mentioned  in  a 
promissory  note,  at  which  it  is  to 
be  paid,  it  seems,  that  parol  evi- 
dence is  admissible,  to  show  at 
what  place  it  was  agreed  that  the 
note  should  be  paid.  Thompson  v 
Kttcham,  286 

4.  Where  the  witnesses  to  a  bond  are 
absent  out  of  the  state,  proof  of  their 
hand-writing  is  sufficient,  without 
proving  the  hand-writing  of  the 
obligor.     Sluhy  v  Champlin,    461 

5.  Where  a  bond,  with  sureties,  was 
given  to  the  United  States  for 
duties,  the  possession  of  the  bond 
and  the  collector's  receipt,  were 
held  to  be  sufficient  evidence  of 
the  payment  by  the  surety.  ih. 

See  Witness. 


ESCAPE. 

Where  a  prisoner  in  execution,  who  has 
given  security  for  the  liberties, 
according  to  the  statute,  goes  be- 
yond the  limits,  and  returns  before 
an  action  brought,  though  the 
sheriff  could  not  restrain  him,  and 
this  is  neither  a  negligent  nor 
voluntary  escape,  yet  the  sheriff, 
under  the  statute,  is  liable  to  an 
action  (or  an  escape,  in  the  first 
instance;  and  must  look  to  the 
bail  he  has  taken  for  his  indemnity, 
the  bond  not  having  been  made 
assignable.     TiUmcn  v.  Lansing, 

45 

See  Shehiff,  3,  4. 


EXECUTION. 

1.  Lands  mortgaged  cannot  be  soid 
on  an  execution  against  the  mort- 
gagee, before  a  foreclosure  of  the 
equity  of  redemption,  though  the 
debt  is  due,  and  the  estate  of  the 
mortgagee  has  become  absolute  at 
law.  Jackson,  ex  dem.  Norton  and 
Burt,  V.  Willard,  41 

2.  Where  a  plaintiff  has  obtained  a 
judgment,  he  may  firt<t  issue  a  fieri 
facias,  and  if  the  whole  debt  is  not 
levied  on  that  execution,  he  may 
issue  a  ca,  sa,  or  bring  an  accioR 
of  debt  on  the  judgment  for  the 
residue ;  and  if  a  non  est  inventus 
is  re»;*rDed  to  such  a  ca,  sa,,  he 
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may  proeeed  agftinsi  the  bail.    Ol- 
cait  y.  LiUy,  407 

8.  A  JUri  facias  cannot  be  levied 
after  the  return  day  thereof.  Vail 
V.  Lemis  and  Lhfingsitm^  450 

4.  If  a  sheriff  levy  k  fieri  facias  after 
the  return  day,  by  the  direction  of 
the  plaintiflTs  attorney,  both  he  and 
the  attorney  are  trespassers.        ib, 

5.  No  action  will  lie  against  a  plain- 
tiff or  his  attorney,  for  neglecting 
to  countermand  an  execution,  after 
the  return  day.  t6. 

Set  Sheriff,  1,  2,  3,  4.    Gaol.  Liber- 
ties, 1, 2. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

Executors  and  administrators  must  pay 
costs  on  a  judgment  of  non  pros, 
Rudd  and  Everett,  Executors  of 
CabU,  T.  Long,  190 


F. 


FACTOR. 

1.  Where  A.,  of  Wilmington,  North 
Carolina,  wrote  to  B.,  of  Liverpool, 
.  enclosing  an  invoice  and  bill  of 
lading  of  a  cargo  consigned  to  B., 
and  informed  him,  that  he  h%d 
drawn  bills  to  a  certain  amount, 
and  B.,  in  his  answer,  agreed  to 
receive  the  consignment,  and  ac- 
cept the  bills;  but,  afterwards, 
refused  to  accept  one  of  the  bills, 
which  was  returned  protested ;  it 
was  held,  that  B.  was  answerable 
to  A.  for  all  the  damages  and  costs, 
paid  by  him  on  the  protested  bill. 
Urguhart  v.  Mtlver,  103 

8  A.  consigned  a  vessel  and  cargo  to 
B.,  at  Liverpool,  and  advised  him 
that  he  should  make  him  secure 
for  the  acceptance  of  his  bills,  and 
sent  him  a  power  of  attorney  to 
sell  the  vessel,  with  directions  to 
486 


sell  her  in  England;  bat  if  that 
could  not  be  done,  to  procore  a 
freight,  or  load  her  with  as  much 
salt  as  the  ftinds  of  A.  were  equal 
to  purchase,  and  send  her  to  New^ 
York;  and  B.  loaded  the  vessel 
with  coals ;  and  having,  under  the 
power  from  A.,  ex^^ted  a  bill  of 


sale  of  the  vessel  WC,  of  Ne 
York,  he  sent  the  vessel  and  cargo 
to  C,  with  directions  to  reconvey 
and  deliver  them  to  A.,  on  his 
paying  the  balance  due  to  B.,  for 
advances,  otherwise,  to  sell  them 
and  place  the  proceeds  to  the  credit 
of  B.,  paying  over  the  balance, 
which  might  remain,  to  A.,  who 
was  also  informed  by  B.,  of  the 
transfer  and  consignment  of  the 
vessel  and  cargo  to  C.  A.  refused 
to  accept  the  vessel  and  car^  from 
C,  contending  that  B.  had  made 
the  vessel  his  own.  It  was  held, 
that  B.  not  having  followed  the 
wders  of  A.,  in  relation  to  the 
cargo,  it  belonged  to  B.,  and  A. 
was  not  bound  to  accept  it,  nor 
liable  to  any  charges  att»ding  ft : 
that  the  vessel  being  intended  as  a 
security  to  B.,  he  had  a  Hen  upon 
her  for  his  advances,  and  that  the 
assignment  to  C,  being  for  the 
purpose  of  preserving  that  Hen,  and 
not  an  absolute  sale,  A.  was  bound 
to  accept  the  vessel  and  pay  the 
premium  of  insurance,  and  cil  the 
advances  made  by  B.  for  repairs, 
d&c.  Urquhart  v.  M'lver,  IW 
3.  Though  h  factor  cannot  pW^e  the 
goods  of  his  principal,  as  his  otm, 
yet  he  may  deliver  them  to  a  third 
person,  as  security,  witli  notice  of 
his  Uen,  and  as  his  agent,  to  keep 
the  possession  for  hiin^  in  order  to 
preserve  his  Hen.  ib. 


FEME  COVERT. 

A  feme  covert,  who  had  executed  a  deed 
with  her  husband,  was  held  to  be 
a  competent  witness,  to  prove  that 
the    deed    had    been    antedated 
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Jackson,   ex    dem.    Griswold,    r. 
Bard,  230 


PENClcVIEWERS. 

1.    Haw  far  the  decision  of  the  fence- 
viewers  is  conclusive  ?  Quere.  Bur" 
fer  V.  Kortright,  414 

t  is  enough,  if  any  dispute  exists 
about  a  partition  fence,  to  enable 
the  fence-viewers  to  interpose,    ib. 


FORCIBLE    ENTRY    AND    DE- 
TAINER. 

1.  Where  a  justice  proceeds  under 
the  third  section  of  the  ''  act  to 
prevent  forcible  entries  and  detain- 
ers," it  is  not  necessary  that  the 
justice  should  previously  go  in  per- 
son to  view  and  record  the  force. 
The  People,  ex  relat,  Corhss,  v. 
Anthmy,  198 

2.  It  seems  that  the  traverse  to  an 
indictment  for  a  forcible  entry  and 
detainer,  need  not  be  in  writing. 

3.  On  an  indictment  for  a  forcible 
entry  and  detainer,  the  jury  may 
find  the  defendant  guilty  of  the 
detainer  only.  ib. 

4.  A  fine  is  required  to  be  imposed  on 
the  party,  in  a  case  of  forcible 
entry  and  detainer,  only  where 
there  is  a  conviction  upon  view, 
according  to  the  first  section  of  the 
act.  ib. 


FOREIGN  LAWS. 

Where  a  note  was  made  in  Jamaica, 
payable  in  New^York,  it  was  held, 
that  the  contract  was  to  be  gov- 
erned by  the  laws  of  New- York. 
Thompson  v.  Ketcham,  285 


I RAUDS   AND  FRAUDULENT 
CONVEYANCES. 

J.   Where  A.  granted  66  acres  of  land 


*  to  R,  reserving  the  streams  of 
wa^er  and  the  soil  under  them, 
and  the  right  of  erecting  mill-dams, 
and  such  part  of  the  land  as  should 
be  overflowed  by  water,  for  the  use 
of  the  mills,  for  the  grantor:  it 
was  held,  that  the-  right  reserved 
by  the  grantor,  being  an  incorpo- 
real hereditament,  must  pass,  by 
deed  ;  at  least,  an  assignment  of  it 
must  be  in  writing,  and  a  parol 
assignment  would  be  void  by  the 
statute  of  frauds.  Thompson  v. 
Gregory,  81 

2.  A  covenant  to  pay  the  debt  of 
another  is  not  within  the  statute 
of  frauds,  which  does  not  apply  to 
writings  under  seal.  A  covenant, 
of  Itself,  imports  a  consideration. 
Livingston  v.  Tremper,  416 

9.    A  promise  to  pay  the  debt  of  a 

.  third  person,  though  made  on  a 

sufficient  consideration,  must  be  in 

writing.     Simpson  v.  Patten,    422 

4.  What  acts  and  circumstances  of  a 
firaudulent  nature  will  avoid  con- 
veyances as  against  creditors. 
Sands  and  others  v.  Codwise  and 
others,  536 

5.  Conveyances  made  to  defeat  cred- 
itors, are  void  by  common  law,  as 
well  as  by  the  statute  of  frauds,  ib. 

6.  Where  deeds  are  void  on  the 
ground  of  absolute  fraud,  they  are 
to  be  considered  as  void,  ab  initio ; 
and  are  not  allowed  to  stand  as 
security  to  the  grantee  for  any 
advances  he  may  have  made,  or 
responsibilities  he  may  have  entered 
into,  on  account  of  them.  ib. 

7.  Where  the  grantor  of  a  deed  made 
to  defeat  creditors,  aflerwards  be- 
comes a  bankrupt,  the  grantee  is 
accountable  for  the  rents  and  profits 
subsequent  to  the  act  of  bankruptcy, 
or  from  the  time  when  the  right 
of  the  creditors  to  call  him  to  an 
account,  accrued ;  and  not  before. 

ib. 

8.  Where  a  bill  in  chancery  was  filed 
by  creditors,  to  set  aside  the  deeds 
of  a  bankrupt,  on  the  ground  of 
fraud,  it  was  held,  that  the  property 
was  not  to  be  placed  in  the  hands 
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of  a  master,  to  be  distributed,  biit 
was  to  be  disposed  of  bj  the  tU" 
signets  of  the  bankrupt,  according 
to  the  bankrupt  Jaw  of  the  Vhii^ 
States  ib. 


G. 


GAOL  LIBERTIES. 

]  A  prisoner  in  execution,  having 
given  security  for  the  liberties, 
resided,  with  his  family,  within  the 
limits,  and  having  afterwards  ob- 
tained a  writ  of  supersedeas,  which 
was  delivered  to  the  sheriff,  de- 
manded his  discharge,  which  was 
refused  by  the  sheriff,  unless  his 
poundage  fees  were  paid.  He,  af- 
terwards, continued  to  reside  within 
the  limits  for  two  or  three  months, 
and  brought  his  action  for  false 
imprisonment,  against  the  sheriff. 
It  was  held,  that  afler  the  superset 
deas,  no  formal  discharge  from  the 
sheriff  was  necessary :  and  that  the 
party  having  continued  within  the 
limits  voluntarily,  under  a  mistaken 
apprehension,  that  such  a  discharge 
was  requisite,  no  action  would  lie 
against  the  sheriff.  Wame  v.  Cb/i- 
stant,  Sheriff,  &c.  32 

2.  Where  a  prisoner  in  execution,  on 
giving  security  to  the  sheriff,  was 
allowed  the  liberties  of  the  gaol, 
and  went  beyond  the  limits  on 
Sundays,  returning  again  in  the 
evening,  it  was  held,  that  the  sheriff 
had  no  power  to  restrain  the  pris- 
oner, afler  he  had  given  the  securi- 
ty required  by  the  statute ;  and 
though  this  was  not  a  voluntary  or 
negligent  escape,  yet  it  was  such 
an  escape  under  the  statute  relative 
to  gaol  liberties,  as  could  not  be 
purged  by  a  voluntary  return  of  the 
prisoner,  before  a  suit  brought,  and 
rendered  the  sheriff  liable  in  the 
first  instance,  who  must  resort  to 
the  bail  for  his  indemnity,  as  the 
bond  was  not  made  assignable. 
Tillman  v.  Lanaing,  45 
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GRANT. 

1.  Where  A.  granted  86  acres  of  lano 
to  B.,  reserving  the  streams  of 
water,  and  the  soil  under  them, 
with  the  right  of  erecting  mill- 
dams,  and  all  such  part  of  the  land 
as  shall  be  overflowed  by  water,  lor 
the  use  of  the  mills  for  the  grantor, 
and  B.  sold  40  acres  of  the  prem- 
ises to  C,  with  the  like  exceptions^ 
and  C.  erected  a  dam  on  his  part 
of  the  land,  by  which  tlie  land  of 
B.  was  overflowed  ;  it  was  held, 
that  until  A.  exercised  his  right 
and  erected  dams,  the  reservati<Mi 
was  inoperative ;  if  considered 
strictly  as  an  exception,  it  would 
be  void  for  uncertainty.  Thompsam 
v.  (jhregory,%  81 

2.  B.  may  maintain  an  action  on  the 
case,  against  C.  for  erecting  a  dam 
so  near  the  land  of  B.  as  to  overflow 
it.  t6. 

3.  The  right  reserved  by  A.,  being 
an  incorporeal  hereditament,  could 
pass  only  by  deed.  ib, 

4.  A  parol  permission,  given  to  C.  by 
A.  to  erect  the  dam,  was  no  de- 
fence against  the  action  brought 
by  B.  for  the  assignment  of  such 
an  interest,  since  the  statute  of 
frauds,  must  be  in  writing.  ih 


H. 


HABEAS  CORPUS. 

1.  Where  a  sheriff  returned  to  a  vint 
of  habeas  corpus,  that  he  held  the 
prisoner  by  virtue  of  an  order  of 
the  Court  of  Chancery,  which  order 
referred  to  a  former  writ  of  attach- 
ment, setting  forth  the  grounds  of 
commitment,  and  from  which  the 
prisoner  had  been  discharged  by  a 
judge  of  this  court  in  vacation,  oi« 
another  habeas  corpus,  and  tho 
sheriff  also  returned  the  attach- 
ment and  proceedings  prior  to  the 
last  order  of  commitment :  it  wa& 
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held,  that  the  sheriff  could  not 
return  the  true  cause  of  caption, 
without  also  stating  the  original 
attachment  and  subsequent  orders, 
and  that  the  whole  return  might 
be  received  and  examined  by  the 
court.  In  the  ccLse  of,  John  V.  N. 
Yates,  317 

2.  A  discharge  of  a  prisoner,  commit- 
ted by  an  order  of  the  Court  of 
Chancery,  by  a  judge  of  this  court, 
in  vacation,  on  habeas  corpus,  is 
not  conclusive,  either  on  the  Court 
of  Chancery,  or  this  court:  and 
the  prisoner  may,  after  such  dis- 
charge, be  again  committed  for 
the  same  cause.  ib. 


HEIR. 
See  Pleas  and  Pleadings,  6. 


HUSBAND  AND  WIFE. 


See  Marriage. 


I. 
INDICTMENT. 

1.  Where  a  jury  was  sworn  and  em- 
pan  neled,  to  try  a  prisoner  on 
several  indictment<i,  after  giving  a 
verdict  of  not  guilty  on  the  first 
indictment,  they  separated  and 
went  to  a  tavern,  and  then  return- 
ed into  court,  when  the  prisoner 
was  tried  by  the  same  jury  on  the 
Other  indictment,  the  proceedings 
as  to  the  other  indictments  were 
held  irregular;  but  whether  the 
prisoner  is  to  be  discharged,  or  a 
new  trial  granted?  Quere,  The 
People  T.  Meany,  2d4 

2.  A  person  indicted  for  forging  "  an 
order  for  the  payment  of  money," 
is  not  entitled  to  a  peremptory 
challenge,  it  being  an  offence  pun- 
ishable only  by  imprisonment  for 
years.     The  People  t.  HmoeU,  296 

3.  In  all  cases  where  a  right  of  pe- 


remptory challenge  does  not  exist 
two  or  more  persons  may  be  indict- 
ed and  tried  jointly,  or  separately, 
at  the  discretion  of  the  court.  ib, 
4.  Whether  two  persons  indicted  fqr 
a  capital  offence,  and  entitled  to  a 
peremptory  challenge,  can  be  tried 
together  against  their  consent  t 
Quere,  ib. 


INSOLVENT  DEBTORS. 

1.  Where  A.,  an  insolvent  debtor, 
petitioned  for  his  discharge  under 
the  insolvent  act,  and  on  the  day 
appointed  for  the  creditors  to  show 
cause,  &rC.  B.,  one  of  the  creditors, 
appeared  and  showed  cause  against 
the  discharge ;  and  it  was  then 
agreed  between  A.  and  B.  that  if 
the  latter  would  withdraw  all  oppo- 
sition to  the  discharge,  dz^c,  C.  and 
D.  should  execute  a  bond  to  B., 
conditioned  to  deliver  him  A.'s 
notes,  with  approved  endorsements, 
in  15  days  after  A.'s  discharge, 
payable  in  instalments,  which  bond 
was  accordingly  executed  and  de- 
livered to  B.,  who,  afterwards, 
brought  an  action  on  the  bond 
against  C.  and  D.  It  was  held, 
that  the  bond  was  illegal  and  void, 
as  against  the  policy  and  intent  of 
the  insolvent  act  Bruce  v.  Lee 
and  Mullikin,  410 

2.  Where  a  suit  was  brought  in  the 
name  of  an  insolvent,  in  a  court  of 
common  pleas,  but  for  the  benefit 
of  the  assignees,  and  the  plaintiff 
recovered  less  than  25  dollars ;  on 
bringing  a  writ  of  error  to  this 
court,  the  assignees  were  ordered 
to  give  security  for  the  costs. 
Ketcham  and  Blake  v.  Clark,  484 

INSURANCR 

1.  Where  a  vessel  was  insured,  and 
the  policy  contained  a  clause, "  that 
if  the  vessel,  upon  a  regular  survey, 
should  be  declared  unseaworthy, 
by  reason  of  her  being  unsound  or 
rotten,  or  incapable  of  prosecuting 
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her  voyage,  on  account  of  her  be- 
ing unsound  or  rotten,  the  insurers 
should  not  be  bound  to  paj/'  d^c, 
and  during  the  voyage,  the  vessel 
was  surveyed  and  condemned,  as 
not  worth  the  expense  of  repairs, 
and  the  insured  offered  to  abandon 
her  for  a  total  loss ;  it  was  held,  tliat 
the  survey  was  a  necessary  put  of 
the  preliminary  proof,  to  be  exhib- 
ited to  the  insurers,  and  ought  to 
have  been  produced  to  them  with 
the  other  documents,  before  the 
commencement  of  the  action,  er 
some  account  given  why  it  was  not 
produced.  Haff  v.  The  Marine 
Insurance  Company,  132 

2  A  vessel  was  insured,  ''at  and  from 
Calcutta  to  New^Y&rk^  with  liberty 
to  touch  at  Madras  ibr  trade,  and 
to  take  in  part  of  her  cargo  there." 
The  vessel  went  to  McSras,  and 
sailed  from  thence  direct  for  Ncuh 
York,  without  ever  going  to  CaU 
eutta.  In  an  action  brought  by 
the  insured,  to  recover  back  the 
premium,  it  was  held,  that  the 
voyage  insured, did  not  commence; 
and  that,  as  the  policy  did  not 
attach,  the  insured  was  entitled  to 
a  return  of  the  premium.  Murray 
V.  The  Columbian  Insurance  €bm- 
pany,  443 

INTEREST 

1.  Interest  is  allowable  in  an  action 
of  covenant  for  a  certain  sum  due 
ibr  rent,  and  payable  in  money. 
Clark  V.  Barlow,  183 

2  Where  a  bill  of  exchange  is  drawn 
in  England  and  payable  there,  the 
bolder  can  recover  here  only  ^oe 
per  cent  interest  Foden  and 
Slater  v.  Sharp,  183 


J. 


JURY. 

Ihe  afRdavits  of  jurors  cannot  be  re- 
ceived, to  impeach  their  verdict; 
490 


bat  they  may  be  received  to  excul- 
pate the  jurors,  or  in  sapporl  of 
their  verdict      Dana  v.  Tucker^ 
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JUSTICE'S  COURT. 

1.  Where  a  defendant  was  summoned 
to  appear  before  a  justice,  on  a  cer- 
tain day,  at  a  certain  place,  and 
the  parties  appeared  at  the  time 
'and  place,  bat  the  justice  did  not 
attend,  and  sent  a  written  note, 
adjourning  the  cause  to  a  future 
day,  on  which  day  he  attended 
with  the  plaintiff,  and  the  defend- 
ant not  appearing,  the  cause  was 
heard  on  the  part  of  the  plaintiff, 
and  judgment  given  in  his  fkv^M-; 
It  was  held,  that  the  adjonmment 
was  irregular,  and  the  defendant 
was  not  bound  to  attend  further, 
and  that  the  subsequent  proceedings 
by  the  justice  were  null  and  void. 
Wiests,  Critsinger,  117 

2.  Where  a  justice  issued  a  warrant 
against  two  defendants,  one  of 
whom  was  taken,  and  the  other 
not  found,  and  the  defendant  taken 
pleaded  to  the  action,  and  a  venire 
was  issued  which  named  him  alone, 
without  taking  notice  of  the  other 
defendant,  it  was  held  sufficient. 
The  statute  merely  requires  that 
the  judgment  should  be  against  the 
joint  debtors,  but  is  silent  as  to  the 
intermediate  proceedings.  Hutch^ 
ins  and  Cary  v.  IHtch,  223 

3.  A  justice  cannot  permit  a  party  to 
appear  by  attorney,  from  his  own 
knowledge  of  the  fact,  that  the 
party  is  absent  at  the  time,  and 
out  of  the  cooBty.  He  must  have 
proof  of  the  fact  Rosekrans  v. 
Van  Antwerp,  228 

4.  Where  the  jury,  in  an  action  before 
a  justice,  gave  a  vevdict  for  the 
defendant  for  25  c^its,  and  the 
defendant  remitted  the  damages, 
and  the  justice  entered  the  remitti" 
iur,  and  gave  judgment  generallT 
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fi>r  the  defendant,  it  was  held  to  be 
correct.  Burger  v.  Kortright,  414 
&  A  judgment  entered  by  a  justice, 
on  the  confession  of  the  party  for 
such  sum  as  A.  and  B.  should 
award,  made  before  the  award  was 
declared,  is  bad.  A  confession  of 
jadgment  must  be  for  a  sum  cer- 
tain.   NickoU  r.  HewUt,  423 

*    See  Practice,  6. 


L. 


LANDLORD  AND  TENANT. 

i  Where  a  tenant  holds  over  the  term, 
and  the  landlord  enters  by  force, 
and  turns  him  out,  he  cannot  main- 
tain trespass  against  the  landlord. 
Hyatt  V.  Wood,  150 

2,  Where  A.,  having  been  in  possession 
of  land  about  ten  years,  afterwards, 
on  the  7th  of  November,  sold  all  his 
right,  interest  and  improvements  to 
B.,  and  promised  to  deliver  the  pos- 
session to  him  on  the  Ist  of  March 
following,  and  acknowledged  that  he 
held  the  possession  of  the  land  un- 
der  B. ;  it  was  held  that  A.  was  the 
tenant  of  B.  and  having  continued 
in  possession  after  the  1st  of  March, 
he  became  a  tenant  at  sufferance ; 
and  that  the  entry  of  B.,  afterwards, 
put  an  end  to  the  tenancy ;  so  that 
B.  might  maintain  trespass  against 
%  person  claiming  to  bold  under  A. 
Wood  V.  Hyatt,  313 

K  Such  a  title  in  B.  is  sufficient 
gainst  all  but  the  rightful  owner. 

LETTER  OF  CREDIT. 

W^  e  A.  gave  a  letter  of  credit  to  B. 
4br  goodB  to  the  amount  of  800  dol- 
lars, addressed  to  C,  who  delivered 
Ui  B.  part  of  the  goods,  and  the 
ixffiidue  was  delivered  to  him  by  JX 
auJ  E.,  on  the  same  letter  of  credit ; 
in  an  action  brought  by  C.  against 
A.  for  the  whole,  it  was  held,  that 
Vol.  IV.  62 


he  was  responsible  only  for  the 
goods  delivered  by  C,  such  a  letter 
of  credit  not  being  assignable. 
RoUnns  v.  Bingham,  476 


LIEN. 


Su  Factor,  2,  3. 


LIMITATION  OF  ACTIONS. 

If  the  defendant,,  on  being  arrested  by 
the  sheriff,  promises  to  settle  with 
the  plaintiff,  if  he  will  give  time  for 
payment,  it  is  a  sufficient  acknowl- 
edgment, to  prevent  the  operation 
of  the  statute  of  limitations.  Sluby 
T.  ChampUn,  461 


M. 


MARRIAGE. 

1.  An  actual  marriage  may  be  in- 
ferred, in  ordinary  cases,  from 
cohabitation,  acknowledgment  of 
the  parties,  &,c.  No  formal  sol- 
emnization of  marriage  is  required. 
Fenton  v.  Reed,  52 

2.  A  contract  of  marriage  made  per 
verba  de  presenti  is  as  valid,  as  if 
made  in  facie  ecclesia,  ib* 


MORTGAGE. 

1.  The  interest  of  a  mortgagee  can- 
not be  sold  on  an  execution,  be- 
fore a  foreclosure  of  the  equity 
of  redemption,  though  the  estate 
of  the  mortgage  may  have  become 
absolute  at  law.  Jackson,  ex  dem, 
Norton  and  Burt,  v.  Willard,     41 

2.  Where  a  lease  was  assigned,  and  by 

a  bond  executed  at  the  same  time 
the  assignment  was  declared  to  be 
made  to  secure  a  debt  due  to  the  as- 
signee, and  an  agreement  to  re-as- 
sign the  lease  and  premises  on 
payment  of  the  money  and  interest; 
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it  was  held  to  be  a  mortgage,  and 
that  the  mortgagor  uraa  entitled  to 
a  notice  to  quit,  before  bringing  an 
action  of  ejectment  against  him. 
Jackson,  ex  dem,  Carr,  t.   Cfreen^ 

186 

3.  No  notice  to  quit  is  necessary  pre« 
vious  to  bringing  an  action  of  ejec^ 
ment  by  a  mortgagee  against  a 
purchaser  of  the  interest  of  the 
mortgagor,  or  against  a  third  person, 
between  whom  and  the  mortgagee 
there  is  no  privity  of  contract  or 
estate.  Jackson,  ex  dem.  Ferris,  y. 
f\dkr,  215 

4.  Though  the  interest  of  a  mortgagee 
cannot  be  sold  on  execution,  yet  he 
may  maintain  an  action  of  ejectment 
against  the  mortgagor,  and  those 
who  claim  under  him.  Jackfon, 
ex  dem,  TutMU,  r.  Dubois,        216 

5.  A  mortgage  not  registered  has  a 
preference  over  a  subsequent  judg- 
ment docketed;  but  if  the  land 
should  be  sold  by  the  sheriff  on  an 
execution,  under  the  judgment, 
prior  to  the  registry  of  the  mort« 
gage,  a  bona  fide  purchaser,  at  the 
sheriffs  sale,  would  be  protected 
against  the  mortgage.  t&. 

6.  Where  A.  mortgaged  land,  in  1800, 
and  a  judgment  was  obtained 
against  him  and  docketed  in  1801 , 
and  the  mortgage  was  afterwards 
registered  in  1802,  and  the  land 
having  been  seized  under  an  exe- 
cution issued  on  the  judgment,  the 
mortgagee  attended  at  the  sheriflTs 
sales,  in  1806,  and  bid,  without 
mentioning  his  mortgage;  it  was 
held  that  the  registry  of  the  mort- 
gage was  notice  to  all  the  world, 
and  that  the  interest  of  the  mortga- 
gee was  not  affected  by  his  silence 
or  bidding  at  the  sheriffs  sale,  nor 
could  it  be  defeated  by  the  sale 
under  the  judgment,  subsequent  to 
the  registry.  t6. 

N. 

NEW  TRIAL. 

].  A  new  trial  will  not  be  granted,  on 
402 


the  discovery  of  new  evidence  which 
would  merely  impeach  the  charac- 
ter of  a  witness  at  the  trial.  iSlia»- 
way  V.  Fowler,  425 

2.  A  new  trial  will  not  be  granted,  on 
the  account  of  newly  discovered 
evidence,  where  the  affidavit  states 
only  that  a  person  had  told  the 
party  what  he  would  say.  t& 


NONFEASANCE. 
Bu  Action  on  the  Case.  2 

NOTICE 
Su  Bond. 

NOTICE  TO  QUIT. 
8u  Mortgage,  2,  3. 


o. 

ONONDAGA  COMMISSIONERS 

Where  the  heirs  of  N.,  a  native  o{  Ire- 
land, and  living  in  Ireland,  neglect- 
ed to  enter  their  dissent  to  the  award 
of  the  Onondaga  commissioners, 
in  relation  to  a  lot  of  land  of  which 
N.  died  seised,  within  the  two  years 
limited  by  the  act,  they  were  held 
for  ever  barred  and  concluded  by 
the  award,  except  L.,  who  was  a 
feme  covert,  and  within  the  saving 
of  the  act,  there  being  no  saving 
on  account  of  absence  from  the  state. 
Jackson,  ex  dem,  FoUiard  and 
Wallace,  v.  Wright,  75 


P. 


PARTNERSHIP 

1.  One  partner,  af\er  a  dissolution  of 
the  co-partnership,  cannot  endorse 
notes  or  bills  given  before  to  the 
firm,  though  he  is  authorized  to 
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settle  the  copartnership  concerns. 
Sanford  v.  Micklts  andForman^  224 
2.  In  1803,  A.  and  B.  entered  into 
partnership,  as  sugar^refiners,  and 
pilblished  in  two  of  the  gazettes 
printed  in  the  city  of  NeuhYork^ 
(and  which  were  taken  by  O.,)  that 
they  had  so  entered  into  partnership 
in  the  sugar-refining  business,  un- 
der the  firm  of  A.  6l  Co.  In  April, 
1805,  B.,  without  the  knowledge  or 
consent  of  A.,  purchased  a  quantity 
of  brandy  of  C,  for  which  he  gave 
his  individual  note,  payable, to  the 
firm,  and  endorsed  by  him  with  the 
name  of  the  firm.  The  bill  of  par- 
cels, by  direction  of  B.,  was  made 
out  in  his  name  only,  and  the 
brandy  was  shipped  to  the  West 
Indies  in  a  vessel  belonging  to  him, 
and  on  his  own  account ;  and  C,  in 
order  to  obtain  the  drawback,  made 
oath  at  the  custom-house  that  the 
brandy  was  sold  to  B.  A.  and  B. 
had  entered  the  name  of  their  firm 
in  two  of  the  banks  in  the  city  of 
New- York f  and  B.  drew  checks  and 
made  and  endorsed  notes  in  the 
name  of  the  firm,  which  were  regu- 
larly received  and  paid,  the  banks 
supposing  them  to  be  general  part- 
ners. C.  when  he  sold  the  brandy, 
required  the  partnership  security, 
and  it  did  not  appear  that  he  knew 
of  the  limited  nature  of  the  partner- 
ship, until  afler  its  dissolution  in 
June,  1805,  notice  of  which  was 
published  in  t\^  of  the  newspapers. 
It  was  held  that  the  copartnership 
were  not  liable  on  the  note.  Liv- 
ingston  v.  Roosevelt  and  another, 

251 

3.  Where  a  person  takes  a  partner- 
ship security  from  one  of  several 
partners,  for  what  is  known,  at  the 
time,  to  be  a  particular  debt  of  the 
partner  giving  the  security,  the  co- 
partnership is  not  liable.  ib, 

4.  Where  there  is  a  special  or  limited 
partnership,  in  any  particular  trade 
or  business,  one  partner  cannot 
bind  his  copartner,  by  any  contract 
not  connected  with  such  trade  or 
business;  and  a  knowledge  in  third 


persons  of  the  limited  nature  of  the 
partnership  will  be  inferred  from 
circumstances.  ib, 

5.  It  seems,  that  a  publication  in  the 
gazette,  of  the  nature  of  a  copart- 
nership, at  the  time  of  its  com- 
mencement, is  constructive  notice 
to  all  those  who  may,  afterwards, 
take  the  partnership  security.      ib. 

6.  A  partnership  may  exist  between 
attorneys  and  counsellors  at  law. 
In  the  matter  of  Woodward,     289 


PARTITION  OF  LAND. 

A  parol  partition  of  land,  carried  into 
effect,  by  possession  taken  by  each 
party  of  his  respective  share,  accord- 
ing to  the  partition,  will  be  valid 
and  binding  on  the  parties.  Jack' 
son,  ex  dem,  Duncan  and  others, 
V.  Harder,  ,  202 


PLEAS  AND  PLEADINGS. 

1.  If  the  defendant,  in  an  action  of 
trespass  ^care  clausumf regit,  pleads 
liber  urn  tenementum,  the  plaintiff 
cannot  reply  de  injuria  sua  propria, 
but  must  traverse  the  title ;  but  if 
the  defence  is  set  up  by  way  of 
excuse,  and  not  in  justification, 
then  the  plaintiff  may  reply  de  in- 

juria  sua  propria.    Hyatt  v.  Wood, 

150 

2.  In  an  action  of  debt  on  a  bond  for 
the  performance  of  a  covenant,  or 
with  a  condition  to  convey  land, 
the  plaintiff  must  assign  breaches, 
and  hav^his  damages  assessed  by 
a  jury.  Tf  he  takes  issue  generally 
on  the  plea  of  performance,  and  a 
jury  find  a  verdict  for  6  cents 
damages,  and  he  enters  judgment 
for  the  penalty,  he  cannot  issue 
execution  for  the  penalty.  Cktverfy 
V.  Nichols,  189 

3.  In  suits  on  bonds  for  the  perform- 

ance of  covenants,  it  is  compulsory 
on  the  plaintiff  to  assign  breaches, 
and  have  his  damages  assessed, 
and  if  no  damages  are  assessed  on 
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the  breaehsa  assif  ned,  it  will  be 
error.  Va»  Bentkuysen  and  anothr 
tr,  Y.  De  Witt  and  others,        213 

4  Where  a  suit  was  brought  on  a  note 
to  A.  or  bearer,  and  the  defendant 
pleaded  a  former  auit  on  the  tame 
note  against  him  by  H.,  and  a  judg- 
ment in  favor  of  the  defendant,  it 
was  held  not  to  be  a  bar  to  the  sec- 
ond suit,  unlets  the  defendant  alto 
proved  that  A.  was  the  rightful 
owner  or  possessor  of  the  note. 
Hutchins  mid  Cory  v.  Pitch,    2S2 

&  A  declaration  on  a  promise  to  pay 
the  debt  of  another  need  not  state, 
that  the  promise  was  in  writing. 
That  is  matter  of  evidence  at  the 
trial ;  and  after  a  verdict,  the  court 
will  presume  that  it  was  proved  to 
be  in  writing.  EUvng  v.  Vander- 
lyn,  237 

6.  Where  one  of  several  heirs  is 
sued  on  his  promise  to  pay  the 
debt  of  •his  ancestor,  the  plaintiff 
hsed  not  allege  in  his  declaration, 
that  the  defendant  or  the  heirs  had 
assets.  ib. 

^  7.  In  an  action  brought  against  A.,  on 
his  guaranty  of  the  periformance  by 
B.  of  his  agreement  made  with  C, 
it  was  heM  that  the  declaration 
ought  to  state  a  consideration  for 
the  undertaking  of  A.  Bailiy  and 
Bogert  V.  FY'reman,  280 

8.  Several  of  the  common  counts  on 
different  contracts  may  be  included 
in  one  count;  and  the  plaintiff  is 
not  bound  to  prove  all  the  causes 
of  action  stated,  in  order  to  entitle 
him  to  recover.  It  is  enough  if  he 
proves  any  one  of  the  causes  of 
action,  and  he  will  recover  pro 
tanto,  %  ib, 

9.  Where  a  clause  or  section  of  a 
statute  giving  an  action  for  any 
offence,  contains  a  proviso  or  excep- 
tion, which  is  against  the  plaintiff, 
or  is  matter  of  defence  or  justifica- 
tion, for  the  defendant,  the  plain- 
tiff need  not  negative  the  proviso  in 
his  declaration.     Teel  v.  Fonda, 

304 

10.    Where  the  time  laid  in  a  declara- 
tion under  a  scilicet  is  material, 
494 


and  the  gist  of  the  action,  it  shall 
be  taken  to  be  the  true  time,  and 
the  scilicet,  if  repugnant,  is  lo  be 
rejected  as  void,  or  if  conaisteBt^  is 
to  be  held  as  a  direct  affirmation. 
Vail  r.  Lewis  and  Livingsiamf  450 


POSSESSION  OF  LAND. 

Where  A.  went  into  the  possession  of 
laad  under  an  agreement  made 
with  R  for  the  purchase;  and  C. 
afterwards  took  possession  imder 
an  agreement  with  A.  for  the 
purchase,  the  possession  of  C.  was 
held  not  to  be  adverse  to  the  title 
of  B.  Jackson,  §x  dem.  Grismold, 
r.Bard,  290 

See  EiEGTMCNT,  3,  4,  &,  6,  7.    Trb» 

VASS  QUARB  ClAUSUM  FkBQIT. 


PRACTICE. 

1.  A  motion  to  set  aside  a  verdict  for 
irregularity,  and  also  on  the  merits, 
is  an  enumerated  motion.  Foden 
and  Slater  v.  Sharp,  183 

2.  Where  bail  was  put  in,  and  the 
plaintiff*  entered  an  exception  on 
the  bail-piece,  and  afterwards  pro- 
ceeded in  the  cause,  without  any 
justification  of  bail,  and  obtained 
a  judgment,  it  was  held  to  amount 
to  a  waiver  of  the  bail;  and  that 
he  could  not  psoceed  against  the 
bail  to  whom  he  had  excepted. 
Flack  V.  Eager,  185 

3.  No  formal  notice  of  a  waiv^  of  bail 
is  necessary.  ib. 

4.  Where  the  subject  matter  of  a  libel 
related  to  a  remote  transaction,  and 
though  concerning  the  conduct  of 
a  foreign  minister  resident  here, 
but  who  had  long  since  been  su- 
perseded, a  struck  jury  was  refused. 
Genet  v.  Mitchell,  186 

5.  Where  a  lease  was  assigned,  and 
by  a  bond  executed  at  the  same 
time,  the  assignment  was  declared 
to  be  made  to  secure  a  debt,  it  was 
held  to  be  a  mortgage,  and  the 
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mortgagor  entitled  to  a  notice  to 
quit.  Jackson,  ex  dem.  Ccur,  y. 
Green  f  186 

8  TVhere  a  judgment  was  obtained 
in  the  Justices'  Court  in  NeuhYork, 
on  which  a  certiorari  was  brought 
to  this  court,  and  the  defendant, 
being  taken  on  a  ca,  sa,  in  the  court 
below,  paid  the  money  into  that 
court,  and  was  discharged;  and 
afterwards,  the  judgment  below, 
being  affirmed  in  this  court,  the 
attorney  for  the  defendant  in  error 
issued  a  ca.  sa.  on  the  judgment  in 
this  court,  against  the  plaintiff  in 
error,  for  the  amount  of  the  dam- 
ages and  costs  recovered  in  the 
court  below,  and  the  costs  in  error, 
which  were  paid  to  the  sheriff; 
this  court  ordered  the  money  to  be 
refunded,  with  costs  to  be  paid  by 
the  attorney,  and  a  satisfaction  to 
be  endorsed  on  the  ca,  sa.  Hoyt  v. 
Peterson,  188 

7  In  an  action  of  debt  on  a  bond, 
conditioned  to  convey  land,  d&c, 
the  defendant  pleaded  performance, 
and  the  plaintiff  replied  generally, 
that  the  defendant  did  not  perform ; 
and  the  jury  found  a  verdict  for 
the  plaintiff  for  six  cents  damages 
and  six  cents  costs,  and  the  plain- 
tiff entered  up  judgment  and  issued 
execution  for  the  penalty  in  the 
bond,  the  court  set  aside  the  execu- 
tion with  costs.  The  plaintiff  ought 
to  have  assigned  breaches,  and  had 
his  damages  assessed  by  the  jury. 
Ca;oerlyy.  Nichols  and  Brown,  189 

8.  Pledges  of  prosecution  to  a  declara- 
tion are  mere  form,  and  may  be 
added  any  time  before  judgment. 
Baker  and  others  v.  Philips,     190 

9  Where  the  defendant,  in  a  suit  in 
a  court  of  common  pleas,  obtained 
his  discharge  under  the  insolvent 
act,  on  the  same  day  that  a  judg- 
ment was  rendered  against  him,  in 
that  court,  and  being  brought  up 
on  a  ca.  so.  the  Court  of  Common 
Pleas  discharged  him,  it  was  held 
to  be  regular.  A  party  entitled  to 
relief  by  an  audita  querela,  may  be 


relieved  on  motion.    Baker  v.  The 
^Judges  of  Ulster,  191 

10.  In  suits  on  bonds  for  the  perform- 
ance of  covenants,  it  is  compulso- 
ry on  the  plaintiff  to  assign  breaches, 
and  have  his  damages  assessed; 
and  if' no  damages  are  assessed  on 
the  breaches  assigned,  it  will  be 
error,  Vcm  Benthuysen  v.  De  Witt 
and  others,  213 

11.  What  is  a  sufficient  affidavit  of  a 
cause  of  action,  on  a  motion  to  dis- 
charge a  defendant,  on  common 
bail.     Watkinson  v.  Laughton,  307 

12.  In  an  action  o£  dower,  it  is  a  matter 
of  course,  after  the  demandant  has 
counted,  to  grant  the  defendant  a 
special  imparlance  to  the  next  term. 
Hamland  v.  Bond,  309 

13.  On  a  motion  to  set  aside  a  nonsuit, 
the  court  will  not  take  notice  of 
objections  to  the  sufficiency  of  the 
declaration :  they  properly  arise  on 
a  motion  in  arrest  of  judgment. 
Van  Vechten  v.  Graoes,  403 

14.  After  the  return  of  a  ca.  sa.  against 
the  principal)  and  the  bail  has  be- 
come fixed,  the  court  will  not  re^ 
lieve  the  bail,  when  the  principal  i  * 
dead.     OUott  v.  Lilly,  407 

15.  The  court  aflbrds  relief  to  bail,  only 
to  enable  them  to  surrender  the  prin- 
cipal; and  where  the  principal  is 
convicted  of  felony,  sent  abroad  as 
an  alien,  or  discharged  under  the 
bankrupt  or  insolvent  laws,  it  is  re- 
garded as  equivalent  to  a  surrender. 

ih. 

16.  Where  a  plaintiff  has  obtained  a 
judgment,  he  may  first  issue  hfi.fa 
and  if  the  whole  of  the  debt  is  not 
levied  under  that  execution,  he  may 
then  issue  a  ca.  sa.  or  bring  an 
action  Of  debt  on  the  judgment  for 
the  residue ;  and  if  a  turn  est  inven- 
tus is  returned  on  snch  a  ea.  sa.  he 
may  then  proceed  against  the  bail. 

ib. 

17.  A  confession  of  judgment  must  be 
for  a  certain  specific  sum.  Nichols 
r.  Hewitt,  423 

18.  A  new  trial  will  not  be  granted  on 
an  affidavit  of  neWly  discovered  ev'- 
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dence,  which  states  only,  that  a 
person  told  the  party  what  he  would 
say,  nor  to  impeach  the  character 
'jt  a  witness  at  the  trial.  Shumway 
V.  Fowler,  4*25 

19.  Where  bail  have  been  lulled  into 
security  by  the  plaintiff,  and  are 
taken  by  surprise,  the  court  will 
relieve  them,  by  allowing  a  surren- 
der, though  more  than  eight  days 
have  elapsed  in  full  term,  after  the 
return  of  the  capias  against  the 
bail.     Livingston  v.  Bartles,    478 

20.  On  a  motion  to  change  the  venue 
on  account  of  material  witnesses  re- 
siding in  another  county,  the  de- 
fendant ought  to  state  the  number 
of  his  witnesses,  otherwise  the  court 
cannot  intend  that  he  has  more 
than  one.  Minor  ▼.  Garrison  and 
Baker,  481 

21.  Where  a  representative  in  Congress 
is  libelled,  in  respect  to  his  official 
conduct,  a  special  jury  may  be 
awarded.     7%omasY.  Rumsey,  482 

22.  In  ejectment,  a  person  who  has  no 
claim  or  any  subsisting  title  to  the 
premises  in  question,  cannot  be 
made  lessor.  Jackson,  ex  dem, 
Starr  and  wife,  v.  Richmond,  483 

23.  Where  an  ac  etiam  clause  in  as-- 
sumpsit  was  inserted  in  a  capita, 
and  the  plaintiff  afterwards  de- 
clared in  account,  the  proceedings 
were  set  aside  for  irregularity. 
Rogers  v.  Rogers,  485 

24.  Where  the  defendant  is  held  to  bail 
by  an  ac  etiam  clause  in  a  capias, 
the  plaintiff  is  bound  to  pursue  the 
nature  of  the  action  so  stated  in  the 
writ,  or  an  exoneretur  may  be  or- 
dered to  be  entered  in  the  bail- 
piece,  ib. 

25.  It  seems,  that  where  a  sheriff  is 
plaintiff,  he  may  serve  his  own 
writ.     Bennet  v.  f\iller,  486 

26.  Where  the  defendant,  in  such  case, 
was  under  a  mistake  as  to  the  arrest, 
a  default  entered  for  want  of  a 
plea,  was  set  aside,  on  an  affidavit 
of  merits.  ib, 

27.  The  affidavits  of  jurors  cannot  be 
received  to  impeach  their  verdict; 

496 


but  they  may  be  received  to  excol- 
pate  the  jurors,  or  in  support  of  their 
verdict.  Dana  v.  Thicker,  487 
28*  In  an  action  of  ejectment,  where 
the  tenant  swears  to  merits,  and  no 
trial  has  been  lost,  a  regular  default 
will  be  set  aside,  to  let  in  the  ten- 
ant to  defend  his  possession.  Jack* 
son,  ex  dem.  Mentz,  v.  Stiles,     489 

29.  A  special  jury  will  not  be  allowed, 
in  an  action  for  a  libel  on  a  person 
who  is  a  public  officer,  unless  the 
libel  relates  to  his  official  conduce 
Thomas  v.  Croswell,  491 

30.  Where  the  plaintiff  undertook  to 
bear  all  the  expenses  of  bringing 
the  defendant's  witnesses  to  the 
place  where  the  venue  was  laid,  a 
motion  to  change  the  venue  was 
denied.     Worthy  v.  Gilbert,     492 

31.  On  a  motion  to  change  the  venue, 
no  costs  are  allowed  on  either  side. 

•6. 

32.  After  a  judgment  by  default  against 
the  casual  ejector  in  ejectment,  the 
landlord  will  be  let  in  to  appear 
and  defend  ;  and  if  he  be  an  alien, 
he  is,  at  the  time  when  he  is  lei  in 
to  defend,  in  season  to  petition  the 
court  for  the  removal  of  his  cause 
to  the  Court  of  the  United  States, 
Jackson,  ex  dem.  Cantine  and  oth' 

.     ers,  V.  Stiles.  493 

33.  Where  actions  of  ejectment,  after 
a  judgment  against  the  casual  eject- 
or, are  removed  into  the  Circuit 
Court  of  the  United  States,  this 
court  will  order  all  further  proceed- 
ings on  such  judgment  to  be  stayed, 
until  the  further  order  of  the  court 

ib. 
Su  Bail.    Ejectment. 


PRACTICE  IN  THE  COURT  OF 

ERRORS. 

1.  After  an  assignment  of  errors,  and 
joinder  thereon,  this  court  will  not 
send  the  transcript  of  the  record 
back  to  tlie  Supreme  Court  to  be 
amended,  by  the  record  in  that 
court,  which  had  been  amended  by 
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that  court,  since  the  joinder  in  error 
in  the  Court  of  Errors.  Cheetham 
y.  Tillotson,  499 

2  All  defects,  or  errors  properly 
amendable,  may  be  amended  in 
the  Court  of  Errors,  who  will 
disregard  all  defects  or  errors  in 
matters  of  form  which  may  be 
•amended,  or  which  are  cured  by 
the  statute  ofjeofcuh.  ib. 

3.  If  a  party  wishes  to  have  a  tran- 
script amended,  the  proper  course 
is  to  allege  diminution,  and  pray  a 
certiorari  to  the  coqrt  below.       ib. 

4.  After  the  defendant  in  error  has 
pleaded  in  nullo  est  erratum^  he 
cannot  allege  diminution,  for  by 
his  plea  he  admits  the  record  to  be 
perfect ;  so  that  after  a  joinder  in 
error,  neither  party  can  allege  dim- 
inution, or  pray  a  certiorari,        ib. 

5  An  appeal  lies  to  this  court  from 
an  order  of  the  Court  of  Chancery, 
for  continuing  an  injunction  and 
awarding  costs  against  the  defend- 
ant. AT  Vickar  and  others  v,  Wol' 
coit  and  others  ^  510 

6.  Where  a  bill  in  chancery  was  filed 
by  creditors  to  set  aside  the  deeds 
of  a  bankrupt,  on  the  ground  of 
fraud,  it  was  held,  that  the  property 
was  not  to  be  placed  in  the  hands 
of  a  master ,  to  be  distributed  ;  but 
was  to  be  disposed  of  by  the  05- 
signees  of  the  bankrupt,  according 
to  the  bankrupt  law  of  the  United 
States.  Sands  and  others  y.  Cod' 
wi.<e  and  others,  536 

7.  On  an  appeal,  this  court  will  decide 
on  those  parts  only  of  the  decree 
of  the  court  below,  which  are 
complained  of  in  the  petition  of 
appeal.  ib. 


R. 


REMAINDER  AND  REVERSION. 

1,  The  right  of  a  remainder-man  or 
reversioner  will  not  be  barred  or 
taken  away  by  a  descent  cast,  or 
the  statute  of  limitations,  during 


the  continuance  of  the  particular 
estate.  Jackson,  ex  dem.  Harden^ 
bergh,  V.  Schoonmaker,  390 

2.  The  acts  or  laches  of  the  tenant  of 
the  particular  estate,  will  not  affect 
the  party  entitled  in  remainder,  ib. 

See  Devise 


RESERVATION 
See  Grant. 


s. 


SALE. 

A.  sold  to  B.  a  quantity  of  paints  for 
good  Spanish  broton  and  white 
lead,  and  for  a  full  price ;  the 
paints  proved  to  be  bad,  and  of  no 
value.  It  was  held,  there  was  no 
warranty  in  the  case,  and  to  make 
A.  liable,  there  must  be  either  an 
express  warranty  or  fraud.  Holden 
V,  Dakin,  421 

See  Trover.     Bill  of  Sale. 


SHERIFF. 

1.  A  sheriff  has  no  authority  to  act 
under  ^  fi.fa.  afler  the  return  day 
thereof.  Vail  v.  Lewis  and  Liv' 
ingston,  450 

2.  If  a  sheriff  levy  vl  fieri  facias^  aftei 
the  return  has  expired,  by  the 
direction  of  the  platntiflPs  attorney, 
he  and  the  attorney  are  both 
trespassers.  t6 

3.  If  a  new  sheriff  receives  a  prisoner 
from  his  predecessor,  he  is  answer- 
able for  his  escape,  though  a  vol- 
untary escape  may  have  existed  in 
the  time  of  his  predecessor.  RaW' 
son  V.  Turner,  469 

4.  But  the  plaintiff  has  his  election 
either  to  consider  the  prisoner  in 
execution,  and  so  charge  the  new 
sheriff  for  the  last  escape,  or  as  out 
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of  execution,  tnd  charge  the  old 
sheriiT.  ib, 

5,  If  the  plaintiff  has  once  made  his 
election  and  sued  the  old  sheriff, 
and  recovered  judgment  against 
him,  it  is  conclusive,  and  a  bar  to 
any  action  against  the  new  sheriff. 

ib. 

6.  It  Meems,  that  where  a  sheriff  is 
plaintiff  in  a  cause,  he  may  serve 
his  own  writ.    Bmnet  v.  Fuller^ 

486 

8u  Gaol  Liberties,  1, 2.    Execution. 


SPECIAL  JURY. 

1.  Where  a  representative  in  Congress 
is  libelled  in  respect  to  his  official 
conduct,  a  special  jury  may  be 
awarded.    Thomas  v.  Rwnsey,  483 

2.  A  special  jury  will  not  be  allowed 
in  an  action  for  a  libel  on  a  public 
officer,  unless  the  libel  relates  to 
his  oJidcU  conduct  491 


STATUTE  OF  FRAUDS. 

See  Fraud  and  Fraudulent  Convey- 
ances. 


TIME. 

Where  the  time  laid  in  a  declaration 
under  a  sciHcef  is  material,  and 
the  gist  of  the  action,  it  shall  be 
taken  to  be  the  true  time,  and  tbe 
seiKcety  if  repugnant,  is  to  be  re- 
jected as  void.  Venl  v.  Lewis  <md 
Limngstan,  450 


TREATY  BETVmEN  GREAT 
BRITAIN  AND  FRANCE,  IN 
1763. 

See  Canada  Grants. 


TREATY  OF  1794,  BETWEEN 
GREAT  BRITAIN  AND  THE 
UNITED  STATES. 

By  the  9th  article  of  this  treaty,  BriHsk 
subjects  and  their  heirs,  though 
aliens,  may  hold  lands  in  this  state; 
and  an  act  of  the  legislature,  vest- 
ing the  lands  of  which  a  native  of 
Ireland  died  seised,  in  this  state, 
in  one  of  his  heirs,  in  exclusion 
of  the  rest,  was  held  inoperative. 
Jackson,  ex  dem,  IbOiard  tmd 
Wallace,  v.  Wrtghi,  75 


SUPERSEDEAS. 

Afler  a  supersedeas  to  a  co.  sa,,  the 
prisoner  in  execution  need  not 
have  a  formal  discharge  from  the 
sheriff ;  and  if  he  stays  wiihin  the 
limits,  because  the  sheriff  refused 
to  give  him  a  discharge,  he  cannot 
maintain  an  action  for  false  impris- 
onment against  the  sheriff.  Wame 
V.  Constant,  32 

Su  Gaol  Libbrtixs. 


T. 

TENANT. 

Su  Landlord  and  Tenant. 
493 


TRESPASS. 

An  action  of  trespass,  and  not  an  action 
on  the  case^  lies  against  a  sheriff 
who  serves  an  execution  after  it 
has  expired.  VaU  v.  litms  m 
Livingston,  ^ 


TRESPASS     aUARE     CLAUSUM 

FREGIT. 

1.  If  a  person,  having  ^possessory  title 
to  land,  enters  by  force,  and  turns 
out  a  person  who  has  a  nakca 
possession  only,  the  latter  caflD(» 
maintain  trespass  against  ^f^r^ 
so  entering  under  color  of  utJc. 
Hyatt  V.  Wood,  .    }^, 

2.  If  a  person,  having  a  legal  rigDi 
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of  entry  on  land,  enters  by  farce, 
though  he  may  be  indicted  for  a 
breach  of  the  peace,  yet  he  is  not 
liable  to  a  priVate  action  of  trespass, 
at  the  suit  of  the  person  who  has 
no  right,  and  is  turned  out  of  pos- 
session. t6. 
3  Where  a  tenant  holds  over  the 
term,  and  the  landlord  enters  6y 
forcBy  and  turns  him  out,  he  cannot 
maintain  trespass  against  the  land- 
lord, xh. 

4.  If  the  defendant,  in  an  action  of 
trespass  quare  clausum  fregit, 
pleads  liberum  tenementum,  the 
plaintiff  cannot  reply  de  injuria 
sua  propria,  but  must  traverse  the 
title  ;  otherwise,  where  the  defence 
is  set  up  by  way  of  excuse,  and  not 
in  justification.  ib. 

5.  Where  A.,  having  been  in  posses- 
sion of  land  about  ten  years,  afler- 
wards,  on  the  7th  of  November, 
sold  all  his  right,  interest,  and 
improvements  to  fi.,  and  promised 
to  deliver  up  the  possession  on  the 
1st  day  of  March  following,  and 
acknowledged  that  he  held  posses- 
sion under  B.,  it  was  held,  that  A. 
was  the  tenant  of  B.,  and  having 
continued  in  possession  ailer  the 
Ist  of  March,  he  became  a  tenant 
at  sufferance,  and  that  by  the  entry 
of  B.,  an  end  was  put  to  the  ten- 
ancy, so  that  B.  might  maintain 
trespass  quare  clausum  fregit, 
against  one  claiming  to  hold  under 
A.     Wood  V.  Hyatt,  313 

6  Such  a  title  in  B.  is  sufficient  to 
support  the  plea  of  liberum  tene^ 
mentum,  in  an  action  of  trespass 
against  him.  ib. 


stranded  on  the  beach,  was,  some 
months  after,  sold  at  auction  by 
the  commanding  officer  of  the  port, 
and  purchased  by  an  American, 
who,  afterwards,  repaired  her  at  a 
great  expense,  and  brought  her  to 
New-  York,  where  she  was  claimed 
by  the  original  owner.  In  an  ac- 
tion of  trover,  brought  by  the  ori- 
ginal owner,  it  was  held,  that  the 
vessel  being  abandoned  and  a 
wreck,  and  having  been  sold  by 
the  government  of  Barracoa,  ac- 
cording to  the  laws  of  J^cdn,  in 
cases  of  wreck  or  derelict,  the 
property  was  transferred  by  the 
sale  to  the  purchaser,  who,  thereby, 
acquired  a  valid  title  against  all 
the  world.  Grant  and  Swift  v. 
JtPLachUn,  '34 


TRUSTEES. 

Where  two  trustees  for  the  sale  of  an 
estate,  joined  in  a  conveyance,  and 
both  acknowledged  the  receipt  of 
the  consideration  money,  but  the 
money  went  into  the  hands  of  one 
of  the  trustees  only ;  it  was  held, 
that  the  other  was  not  answerable 
for  the  money  so  received  by  his 
co-trustee,  and  misapplied,  kip's 
Adm'rs.  v.  Deniston,  23 


V. 


VENUE. 


j&e  Practice,  10.  30,  31 


TROVER. 

An  American  ship  was  captured  by  a 
JFVench  privateer,  and  carried  into 
Porto  Rico,  a  Spanish  port,  and 
from  thence  to  Samana,  where  she 
was  put  in  requisition  by  the  FVench 
government,  and  sent  to  Barracoa, 
whe^e  she  was  dismantled  and 
abandoned.  The  vessel  having 
Vol.  IV.  63 


VERDICT 
See  JuRT 

w. 

WAGER. 

An  action  for  a  wager  is  maintainable 
at  the  common  law ;  but  a  wager 
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which  is  against  the  principles  of 
sound  policy,  d&c.  is  void,  and  can- 
not be  recovered.    Bumi  v.  Riker, 

426 

WILL. 
See  Devise. 


WITNESS. 

• 
1  D.  and  M.  being  indebted  to  C, 
he  attached  money  in  the  hands  of 
B.,  at  New  Orleans,  belonging  to 
M.  In  an  action  brought  by  C. 
against  B.,  for  the  money  so  at- 
tached and  held  by  him  to  answer 
to  C,  it  was  held,  that  D.  was  a 
competent  witness  for  the  plaintiff; 
for  though  the  recovery  of  the 
plaintiff  would  go  so  far  in  dis- 
charge of  the  debt  due  by  the 
witness,  yet  he  would  be  liable 
over  for  the  same  amount  to  M.,  so 
that  his  interest  was  balanced  be- 
tween the  parties.  M*Leod  t. 
Johnston,  126 

2.  Whether  M.  is  a  competent  witness, 
in  such  a  case,  for  the  plaintiff? 
Quere.  ib, 

3.  A  lessor  of  the  plaintiff  in  eject- 
ment cannot  be  a  witness  in  the 
cause  ;  if  his  name  is  used  without 
his  consent,  it  may  be  struck  out 
of  the  declaration,  on  application 
to  the  court  Jackson,  ex  dem. 
Ooodrich  and  others,  v.  Ogden,  140 

4.  A  feme  covert,  who  has  executed  a 
deed  with  her  husband,  was  held  a 
competent  witness    to  prove  that 


the  deed  had  been  antedated. 
Jackson,  ex  dem,  Griswold,  v. 
Bard,  230 

6.  Where  a  witness  is  interested  in 
any  part  of  the  demand  of  the 
plaintiff,  he  cannot  be  admitted  as 
a  witness  to  another  part.  Gage 
V.  Stewart,  293 

6.  A  check  in  the  name  of  B.,  on  the 
bank,  was  passed  by  G.  to  D.,  who 
received  the  money  and  remitted  it 
to  C.  as  his  agent.  The  check 
was  afterwards  discovered  to  be  a 
forgery,  and  the  bank  got  posses- 
sion of  the  money  remitted  by  D., 
before  it  reached  the  hands  of  C. 
On  an  indictment  of  C.  for  forgery, 
B.,  whose  name  was  forged,  was 
held  to  be  a  competent  witness  to 
prove  the  forgery,  having  received 
a  release  from  the  bank.  The 
People  V.  Howell,  296 

7.  Whether,  in  every  criminal  case,  a 
witness,  who  is  not  interested  in 
the  event  of  the  cause,  is  not  a 
competent  witness  ?  Quere.         ib. 


WRECK 

Where  a  vessel  was  abandoned  and  a 
wreck  in  a  foreign  port,  and  was 
sold  by  the  government  of  the 
place,  according  to  the  laws  of  the 
country,  in  cases  of  wreck  or  dere- 
lict, and  was  purchased  by  an 
American;  it  was  held,  that  the 
purchaser  acquires  a  valid  title 
against  all  the  world,  and  was  not 
liable  to  an  action  of  trover  by  the 
original  owner.  Grant  and  Swift 
V.  JUTLachlin,  34 
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